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Art.  I.— points  OF  COLONIAL  LAW, 


On  the  Doctrine  of  Repugnancy  in  Relation  to  Colonial 

Statutes. 

rr  most  of  theold  colonial  charters^  and  in  some  modem  colonial 
constitutional  Acts  of  Parliament^  will  be  found  a  clause^ 
forbidding  the  colonial  Legislatures  to  make  laws  ''  repugnant 
to  the  law  of  England.'^  The  true  intent  and  meaning  of  this 
clause  seems  to  have  been  but  ill  understood.  This  is  not  to  be 
wondered  at,  inasmuch  as  th&  language  ^  in  which  it  is  usuallj 

'  The  verj  want  of  uniformity  in  the  language  employed,  is  in  itself  a 
source  of  difficulty.  The  following  brief  summary  may  be  useful  to  the 
reader: — 

1.  Virginia  Charter  of  1606. — ^Establishes  a  council,  but  does  not 
contain  an^^  provision  as  to  the  making  of  laws. 

2.  Virgxma  Charter  of  1609. — Gives  power  to  make  laws  as  thejr  in 
their  good  discretion  shall  think  fit,  but  contains  no  provision  against 
repugnancy. 

3.  Massachusetts  Charter  of  1628. — ^Power  to  make  laws,  "  so  as  such 
lawes  and  ordinances  be  not  contrary  or  repugnaint  to  the  lawes  and 
statutes  of  this  our  realme  of  England." 

4.  Maryland  Charter  of  1632.— «  That  the  said  laws  be  consonant  to 
reason,  and  be  not  repugnant  or  contrary,  but  as  nearly  as  conveniently 
may  be  agreeable  to  the  laws,  statutes,  and  rights  of  this  our  kingdom  of 
England? 

6.  Connecticut  Charter  of  1682. — Power  to  make  laws  not  contrary  to 
the  laws  of  this  realm. 

6.  Bhode  Island  Charter  of  1682. — ^Power  to  make  laws,  "  not  being 
contrary  and  repugnant  to  the  laws  of  this  our  realm." 

7.  Massachusetts  Charter  of  1691. — ^Power  to  make  laws,  '*  so  as  the 
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expressed  is  vague  and  inadequate.  K  the  danses  in  question 
had  been  strictly  interpreted^  they  would  have  operated  to 
prohibit  all  legislation.  But  this  could  not  have  been  the 
meaning  intended,  otherwise  no  l^slatures  would  have  been 
created  by  the  Crown  or  by  Parliament.  The  mere  creation  of 
a  local  legislature,  with  ''power  to  make  laws  for  the  good 
goyemment  of  the  colony/'  necessarily  induded  the  power  to 
aher,  to  some  extent,  the  existing  Common  and  Statute  law  of 
England,  which  the  colonies  assumed  as  the  basis  of  their 
Municipal  law,  ''so  far  as  the  same  was  applicable  to  their 
circumstances  and  condition.^'  As,  therefore,  it  could  not  be 
intended  to  prohibit  all  l^islation,  but  as  it  was  equally  clear 
that  some  l^islation  was  preduded,  it  became  necessary  to  give 
these  clauses  some  definite  interpretation,  in  order,  if  possible, 
to  establish  a  line,  on  one  side  of  which  colonial  legislation 
would  be'  perfectly  lawful,  and  on  the  other,  inadmissible,  as 
violating  the  rule  respecting  "  repugnancy .'' 

In  nearly  all  our  colonies,  law  s  are  annually  made  altering  some 
part  of  the  law  of  England  in  force  within  the  colony,  and  substi- 
tuting entirely  new  provisions.  These  are  either  not  disallowed 
by  the  Crown,  t.  e.  are  "  left  to  their  operation,''  or  are  expressly 
allowed.  For  instance,  a  law  was  long  since  made  in  New  South 
Wales  dispensing  with  a  jury  of  twelve  "  good  men  and  true"  in 
certain  cases.  A  law  was  made  in  Upper  Canada  allowing  the 
governor  to  transport  offenders,  in  certain  cases,  who  confessed 
themselves  to  be  guilty  of  high  treason ;  and  this  law  was  recog- 
nised as  a  good  and  valid  law,  by  the  Court  of  King's  Bench,  in 
the  Canadian  prisoners'  case.  The  judges  of  the  Supreme  Court 
of  New  Zealand  have  made  rules  (authorized  by  local  Acts) 
totally  changing  our  mode  of  procedure,  and  among  other 
things,  laying  John  Doe  and  Richard  Roe  in  the  Red  Sea  ten 
years  before  these  worthies  were  discarded  from  our  code  of 

same  be  not  repugnant  or  contrary  to  the  laws  of  this  our  realm  of 
England." 

8.  Quebec  Constitutional  Act,  31  Geo:  3,  c,  31. — ^After  dividing  the 
"  Province  of  (Quebec  "  into  two  proyinces  (Upper  and  Lower  Canada), 
enacts,  that  his  Majesty  shall  have  power  to  make  laws  for  the  peace, 
welfare,  and  good  goyemment  of  (the  two  provinces),  such  laws  not 
being  repngnant  to  this  Act. 
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procedure.  The  Legislature  of  that  colony,  with  the  sanction^ 
and  indeed,  on  the  recommendation  of  the  chief  justice,  has 
cut  the  Oordian  knot  of  the  question,  "  whether  Perrin  and 
Blake  was  rightly  decided,^'  by  virtually  abplishing  the  rule  in 
Shelley's  case.^  This  Act,  though  it  contamed  many  sweeping 
clauses  different  from  the  law  of  England,  was  not  deemed 
''repugnant'*  by  the  law  officers  of  the  Crown  and  therefore, 
remains  law  to  this  day.  Numerous  other  instances  might  be 
given  of  Acts  passed  by  the  colonial  Legislatures,  effecting  the 
most  extensive  changes  in  the  law,  as  first  received  from  the 
mother-country,  which  were  not  deemed  to  violate  the  rule  as 
to  repugnancr^.  "  Repugnant,''  and  even  "  contrary  to,"  cannot, 
therefore,  mean  generally  different,  but  must  mean  some 
limited  or  specific  difference;  for  we  should  not  be  justified 
in  saying  it  means  nothing  at  all.  There  stands  the  clause.  It 
continues  to  be  repeated  in  charter  after  diarter ;  and  if  it  were 
not  intended  as  a  useful  warning,  a  beacon  of  some  sort,  it  is 
Mr  to  presume  that  it  would  long  since  have  disappeared. 

We  are  not  here  discussing  that  mere  want  of  conformity 
with  the  general  fifpirit  of  the  law  of  England,  which  may 
induce  the  law  officers  of  the  Crown  in  England  to  report 
against  a  colonial  enactment,  and  advise  its  disallowance  by 
the  Crown.  That  may  perhaps  be  called  ''repugnancy"  in  a 
loose  and  untechnical  sense.  What  we  do  mean  is  that  fatal  degree 
of  repugnancy  which  would  make  the  colonial  Act  null  and 
void,  so  as  to  induce,  or  rather  compel  the  colonial  Courts  to 
treat  it  as  of  no  operation. 

Taken  in  this  sense,  the  definite  legal  meaning  of  the  word 
repugnancy  seems  to  be  this:  that  any  law  made  by  the 
colonial  Legislature  which  shall  conffict  with  any  Act  of  the 
British  Parliament,  expressly  binding  on  the  particular  colony, 
either  exclusively  or  on  a  particular  group  of  colonies,  or  on 
colonies  generally,  shall  be  deemed  "repugnant,"  and  therefore 
absolutely  null  and  void. 

*  5  Vict.  No.  10,  8.  36.  "  Whenever  any  deed  or  wiU  shall  contain  a 
limitation  to  any  person  for  life,  foUowed  mediately  or  immediately  by  a 


limitation  to  the  heir  or  the  heirs  of  the  bodv  of  such  person,  the  latter 
limitation  shall  not  be  deemed  to  coalesce  witn  the  former,"  &c. 
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Instances  occasionally  occor,  though  they  are  not  very 
common^  and  are  constantly  becoming  less  so^  of  Acts  passed 
by  the  Imperial  Parliament  expressly  binding  on  a  certain 
specified  group  of  colonies.  The  greatest  and  most  imposing 
instance  of  this  kind  was  the  Act  for  the  Abolition  of  Slavery^ 
one  of  the  most  noble  instances  of  benevolent  legislation, 
accompanied  by  pecuniary  sacrifice  truly  munificent,  upon 
record,  not  only  in  this  country,  but  in  the  whole  civilized 
world.  That  Act  gave  certain  specified  powers  of  legislation 
to  the  West-India  Legislatures.  Within  those  enabling  pro- 
visions they  were  competent  to  l^islate ;  but  had  they  exceeded 
their  powers,  and  passed  any  Act  or  included  any  provision 
which  would  have  confiicted  with  the  general  scope  of  the 
imperial  Act,  such  enactment  or  provision  would  have  been 
void  for  repugnancy,  even  without  any  disallowance  by  the 
Crown. 

Another  instance  of  an  Act  of  the  imperial  Parliament 
binding  on  an  important  group  of  colonies,  was  the  Australian 
Land  Sales  Act  of  1840.^  That  Act  provided  that  lands 
situated  in  the  Australian  colonies  should  not  be  alienated 
otherwise  than  by  sale,  and  various  provisions  were  introduced 
for  the  regulation  of  sales.  That  Act  being  expressly  binding 
on  the  Australian  colonies,  including  New  Zealand,  it  was  not 
competent  to  any  one  of  the  Australian  Legislatures  to  pass 
any  law  which  should  conflict  with,  or  be  repugnant  to  its 
provisions.* 

There  is  another  class  of  imperial  enactments  which,  although 
no  colony  is  named,  yet  are  of  such  universal  application,  as 
obviously  to  have  vigour  wherever  the  Queen^s  sovereignty 
prevails*    An  Act  of  this  kind  may,  by  the  mere  force  of  its 

^  Binoe  repealed  as  to  some  of  the  colonies,  and  modified  as  to  others. 

*  Before  the  passing  of  the  Australian  Land  Sales  Act,  the  sale  of  land 
bad  been  for  some  vears  established,  regulated  by  <'  Instmctions"  to  the 
governors  of  the  colonies,  nnder  the  signet  and  sign  mannal.  By  Sir.  J. 
Fakinffton's  "  "New  Zealand  Constitutional  Act,"  the  regulation  and 
control  of  the  waste  lands  of  the  Crown  is  handed  over  to  the  newly- 
constitated  General  Legislature.  All  the  colonies  have  long  claimed  for 
their  Legislatures  control  over  the  waste  lands,  within  their  territorial 
limits ;  and  it  is  well  known  that  the  disposition  of  the  present  ministry 
is  to  grant  it. 
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terms^  the  uniyersality^  so  to  speak^  of  its  provisions^  bind 
the  subjects  of  the  Crown  all  over  the  world.  Thus  any  Acts 
relating  to  ''British  ships,"  or  ''British  seamen/'  meaning 
obviously  all  British  ships  and  seamen,  would  operate  wherever 
British  ships  or  seamen  were  found,  and  wherever  a  British 
colonial  tribunal  existed.  Any  colonial  statute  made  contrary 
to  the  provisions  of  the  imperial  law  would  be  utterly  and 
incurably  void.  It  has  accordingly  always  been  held  by  the 
profession^  especially  by  those  whose  practice  or  whose  office, 
here  or  abroad,  has  led  them  to  give  more  than  usual  attention 
to  such  subjects,  that  it  was  not  competent  to  colonial  Legis- 
latures to  deal,  even  locally,  with  the  law  relating  to  navigation 
and  shipping.^ 

In  the  Act  of  the  7  &  8  Wm.  8,  c.  22,  entitled,  "An  Act 
for  preventing  Frauds  and  regulating  Abuses  in  the  Plantation 
Trade,"  there  is  a  clause  relating  to  "  repugnancy,"  which  is 
far  better  expressed  than  any  of  the  clauses  cited  from  the 
charters  in  a  previous  note.     It  runs  thus : — 

"  That  all  laws,  by-laws,  usages,  or  easterns  at  this  time,  or  which 
hereafter  shall  be  in  J;)ractice,  or  endeavoured  or  pretended  to  be  in 
force  or  practice,  in  any  of  the  said  plantations,  which  are  in  any 
wise  repugnant  to  the  before-mentioned  laws,^  or  any  of  them,  so 
far  as  they  do  relate  to  the  said  plantations,  or  which  are  in  any 
ways  repugnant  to  this  present  Act,  or  to  any  other  law  hereafter  to 
be  made  in  this  kingdom,  so  far  as  such  law  shall  relate  to  or 
mention  ^  the  said  plantations,  are  illegal,  null,  and  void  to  all  intents 
and  purposes  whatsoever." 

Now  if  the  repugnancy  clauses  had  always  been  as  clearly 
worded  as  the  above,  we  should  never  have  had  the  mistake  made  of 
supposing  that  any  alteration  of  the  law  of  England,  as  adopted 

^  See  Dwarris's  Eeport  on  the  Laws  of  the  West  Indies.  It  should  be 
observed,  that  an  unperial  Act  relating  to  a  general  subject  may  leave 
something  for  a  colonial  Legislature  to  do,  in  order  to  complete  the  opera- 
tive effect  of  the  law  in  each  particular  colony.  This,  of  course,  gives  the 
colonial  Legislature  jurisdiction,  which,  however,  must  not  be  overstepped. 

^  The  laws  here  meant  are,  12  Car.  2,  c.  18  (the  Navigation  Act) ; 
13  &  14  Gar.  2,  c.  11  (the  Act  to  Prevent  Frauds  on  the  Customs) ;  4  &  6 
Wm.  &  Mary,  c.  17  (the  Greenland  Act) ;  16  Car.  2,  c.  27  (the  Act  to 
Encourage  Trade). 

^  "  Eelate  to  "  and  "  mention,"  are  specified  as  two  different  things,  and 
this  bears  out  our  view  as  to  laws  respecting  *'  British  ships,"  or  "  British 
seamen,"  all  over  the  world.  These  necessarily  "relate"  to  the  colonies, 
though  they  do  not  "mention"  them. 
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in  tlie  colony,  that  alteration  being  confined  to  the  colony,  is 
forbidden  to  the  colonial  Legislatare.  The  colonies  receive  so 
much  of  the  law  of  England  as  is  soited  to  their  drcomstances 
and  condition,  actually  in  force  at  the  date  of  the  establishment 
of  the  Queen's  authority.  The  whole  mass,  so  transferred^ 
forms  the  groundwork  of  tike  colonial  law.  No  law  made  by 
the  imperial  Parliament  subsequently  to  the  date  of  the  estab- 
lishment of  a  colony  binds  that  colony,  without  naming  or 
clearly  including  it.  This  body  of  law,  so  received,  must 
thenceforward  be  regarded  as  the  colonial  law,  rather  than  as 
English  law.  The  colonial  L^islatnre,  which  merely  changes 
some  portion  of  this  law  (and  it  is  done,  and  necessarily  done, 
every  day,  not  merely  by  local  legislation,  but  even  by  costom 
and  judicial  interpretation),  does  not  really  alter  the  law  of 
England,  but  only  the  law  of  the  colony,  similar,  no  doubt,  in 
its  provisions  to  the  law  of  England — just  as  the  law  of  England 
is  similar,  in  more  particulars  than  some  English  lawyers  seem 
willing  to  admit,  to  the  laws  of  imperial  Rome. 

Perhaps  the  safest  way  to  regard  this  mass  of  Statute  and 
Common  Law,  received  en  bloc,  as  we  hive  described,  is  to 
consider  it  in  the  light  of  Common  Law,  and  it  will,  of  course, 
differ  in  each  colony  according  to  the  date  of  its  reception. 
For  instance.  New  South  Wales  took  the  law  of  England  as  it 
existed  in  1784,  New  Zealand  as  it  existed  in  1840.^    Now,  as 

^  This  rule  is  carried  still  furfclier  in  colonial  practice,  for  if  a  colony  be 
separated  from  another  and  an  older  colony,  the  one  so  separated  does  not 
take  the  law  of  England  at  the  date  of  the  separation,  bnt  the  law  of  the 
older  or  parent  colony.  Thus,  the  district  or  Port  Phillip  was  setUed  in 
1835,  as  part  of  New  Sonth  Wales.  In  1851  it  became  the  separate 
colony  of  Victoria,  with  a  Legislature  of  its  own.  Its  gronnd-law  (if  we 
may  use  a  German  expressioi^  was  the  mass  of  New  South  Wales  law, 
existing  on  the  day  of  separation.  This  role  is  farther  illustrated  by  the 
case  or  New  Zealand.  That  colony  was  first  established  as  a  dependency 
of  New  South  Wales,  and,  of  course,  as  such,  took  the  New  South  Wales 
law.  Then  it  became  a  separate  colony,  and  by  the  above  rule  retained 
l^e  law  of  New  South  Wales,  "  so  far  as  the  same  was  suited,"  &c.  After 
the  separation  of  the  colony  of  New  Zealand  from  New  South  Wales, 
an  ordinance  was  passed  br  the  New  Zealand  Legislature  abolishing  the 
law  of  New  South  Wales,  by  enacting  that  "  No  law,  act,  or  ordinance  of 
the  colony  of  New  South  Wales,  shafl  hereafter  be  of  any  force  or  effect 
whatever  within  the  colony  of  New  South  Wales "  (5  Vict.  Sess.  2, 
No.  19,  date  15th  March,  1842),  which  enactment  let  in  the  law  of  England 
at  that  date. 
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the  law  of  England  is  rapidly  and  continually  changing,  it  is 
clear  that  the  law  which  New  Zealand  took  in  1S4&,  was  very 
different  from  the  law  which  New  South  Wales  took  in  1784u 
Again^  one  colony  changes  one  portion  of  the  law,  anothi^ 
colony  another  portion,  within  its  own  jurisdiction.  By  these 
local  changes,  and  by  the  progressive  changes  continually  going 
on  in  England,  the  laws  of  the  several  colonies  may  come  to 
differ  very  materially  from  the  law  of  England  at  any  subse- 
qnent  date,  as  well  as  from  each  other's  law.  And,  in  fieict,  they 
are  only  kept  uniform,  or  tolerably  unifonn,  by  continually 
adopting  the  improvements  of  the  mother-country  (which, 
however,  they  very  often  anticipate},  and  by  imitating  the  enact- 
ments of  each  other. 

That  the  law  of  each  colony,  though  like  English  law,  is  not 
English  law  in  the  sense  contemplated  by  the  rule  respecting 
repugnancy,  may  be  further  illustrated  by  assuming  a  case. 
Let  it  be  supposed  that,  soon  after  the  establishment  of  a 
colony,  and  the  adoption  of  the  mass  of  English  law,  in  the 
usual  manner,  some  change  in  our  colonial  pcdicy  should  occur 
which  would  place  the  colony  on  the  footing  of  a  substantive 
and  independent  state.  The  body  of  law  would  remain  the 
same,  but  it  would  be  the  law  of  the  new  state,  and  in  no  sense 
the  law  of  England,  except  by  way  of  dose  resemblance.  This, 
in  a  degree,  was  the  condition  of  such  of  the  old  colonies  of 
America  as  were  settled  by  the  EngliA^  at  the  date  of  the 
declaration  of  independence,  and  in  a  minor  degree  reiaains  the 
case  to  this  day. 

There  is  another  class  of  colonial  Acts  to  which  the  doctrine 
of  repugnancy  applies,  namely,  those  which  contain  provisions 
in  derogation  of  the  Queen's  prerogative.  The  prerogative  of 
the  Crown  is  universal.  Some  portions  of  the  prerogative  ace 
delegated  to  colonial  governors,  either  by  charter  or  by  the 
express  terms  of  the  governor's  commission,  an  instrument 
necessarily  under  the  great  seal.  It  seems  anciently  to  have 
been  considered  that,  within  the  realm  of  England,  the  power 
of  executing  any  portion  of  the  prerogative  was  incommuni- 

'  Louisiana,  which  was  originally  a  French  colony,  recognisep  the 
Civil  Law  as  ike  basis  of  its  jurisprudence. 
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cable  by  the  king  to  a  subject.  But  this  rule  could  never  have 
been  applied  to  any  foreign  or  outlying  possession  of  the  Crown^ 
or  to  distant  places.  In  the  case  of  ambassadors^  a  delegation 
of  some  of  the  prerogatives  of  the  Crown  must  have  been 
necessary^  and  in  established  practice^  beyond  the  time  of  his- 
torical^ not  to  say  legale  memory. 

When  Ireland  became  annexed  to  the  Crown,  we  find  the 
point  early  raised  and  decided,  that  as  to  certabi  prerogative 
powers, — such  as  the  power  of  pardoning  even  treasons,  of 
making  knights,  &c.,  in  the  name  of  the  king,  there  was  a  good 
delegation  of  the  royal  prerogative.  '"The  distance  of  place, 
and  sudden  occasion,  and  the  king's  absence,  make  all  the 
difference ; "  and  this  was  "  agreed  by  all  the  judges  of 
England.'' » 

In  the  royal  instructions  accompanying  the  governor's  com- 
mission, he  is  instructed  not  to  assent  to  any  law  taking  away 
any  of  the  prerogatives  of  the  Crown.  The  governor's  duty  in 
such  a  case  is  to  reserve  the  Act  until  her  Majesty's  pleasure 
be  known.  K,  upon  such  reservation,  the  Queen  allow  the  Act, 
her  Majesty  is  understood  to  consent  to  give  up  that  portion 
of  her  prerogative  affected  by  the  Act,  and  then  the  colonial 
statute  becomes  good  and  vaUd.  If  the  governor,  through 
inadvertence  or  otherwise,  give  his  assent  to  any  law  abridging 
the  prerogative,  there  can  be  little  doubt  that  such  law  would 
be  void  ab  initio  for  repugnancy,  until  the  Queen's  assent  be 
signified.  A  remarkable  instance  of  an  enactment  of  this 
nature  has  recently  occurred  in  the  colony  of  Victoria.  Upon 
the  discovery  of  gold,  shoals  of  escaped  convicts,®  ticket-of- 
leave  men,  and  conditionally  pardoned  men,  poured  into  that 
colony  from  Van  Diemen's  Land.  An  Act  was  passed  by  the 
Legislative  Council  of  Victoria  "  to  facilitate  the  apprehen- 
sion and  prevent  the  introduction  into  the  colony  of  offenders 
illegally  at  large."  If  the  Act  had  not  gone  beyond  the  terms 
of  its  title,  it  would  not  have  been  subject  to  objection ;  but  it 
was  made  to  apply  to  men  "  conditionally  pardoned,"  and  there- 

»  Jenk.  171,  pi.  36,  citing  Year  Book,  1  H.  T.  16. 
'  In  the  first  nine  mont&  of  1852,  no  less  than  1,413  convicts  escaped, 
of  whom  only  738  had  been  apprehended. 
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fore  went  to  the  extent  of  nullifying  the  Queen's  pardon^ — ^an 
essential,  and  most  beneficial  portion  of  the  prerogative.  The 
extreme  excitement  and  indignation  which  prevailed  in  the 
colony  at  the  time^  in  consequence  of  the  continuance  of  trans- 
portation^ coupled  perhaps  with  the  known  £act  that  the  diggers, 
and  even  the  pastoral  servants  of  the  squatters,  are  all  armed, 
and  that  the  Lieutenant-Governor  had  no  reliable  force  at  his 
disposal  adequate  to  the  suppression  of  a  threatened  tumult, 
induced  his  Excellency  to  give  the  royal  assent  to  the  Act. 
But  it  was  clearly  void,  as  being  repugnant  to  the  prerogative, 
— a  law  of  universal  force,  wherever  the  authority  of  the  British 
Crown  prevails.  This  Act  has  since  very  properly  been  dis- 
allowed by  the  Crown.^ 

It  may  now  be  well  to  state  the  action  of  the  Colonial  Courts 
in  case  of  repugnancy  such  as  we  have  described  it.  If  we 
have  correctly  interpreted  the  repugnancy  clause, — and  candour 
compels  us  to  admit  that  some  colonial  lawyers  would  carry  the 
prohibitory  operation  of  the  clause  beyond  the  limits  which  we 
have  ventured  to  assign  to  it, — it  should  seem  that  the  Colonial 
Courts  might  have  found  themselves  compelled  to  treat  a 
colonial  Act  as  a  nullity,  ^ven  in  the  absence  of  such  clause, 
where  its  provisions  came  into  conflict  with  an  imperial  law 
binding  on  the  colony,  not  by  the  mere  force  of  adoption,  but 

*  A  similar  Act  was  passed  by  the  Council  of  South  Australia,  but  the 
royal  assent  was  very  properly  withheld  by  th^  Lieutenant-Governor  of 
that  colony.  There  was,  however,  no  such  external  pressure  operating 
on  the  Government  as  in  Victoria,  where,  to  say  the  truth,  the  whole 
executive  is  weak.  In  Van  Diemen's  Land  these  Acts  excited  great  oppo- 
sition, not  so  much  on  principle,  perhaps,  as  because  they  interfered  with 
the  emigration  of  the  worst  characters,  of  whom  all  classes  of  society  are 
glad  to  get  rid.  For  the  same  reason,  the  Council  of  Van  Diemen's  Land 
mvariably  refuses  its  aid  to  prevent  the  escape  of  convicts,  being  really 
desirous  that  they  should  go.  It  may  be  here  mentioned  that  a  curious 
discovery  was  made  after  the  passing  of  these  Acts,  namely,  that  the 
instrument  by  which  convicts  were  conditionally  pardoned  was  informally 
drawn  to  an  extent  to  make  it  void.  The  Act  of  Parliament  authorizing 
these  pardons  required  the  instrument  to  specify  the  place  or  places  in 
which  the  convicts  might  reside.  Instead  of  strictly  and  carefully  pursuing 
the  Act  of  Parliament,  the  pardon  stated  the  condition  negatively,  namely, 
that  he  should  not  return  to  England,  or  to  the  place  from  which  he  was 
transported,  leaving  all  the  Australian  colonies  open  to  English  convicts, 
and  all  but  one  open  to  colonially  convicted  convicts.  The  law  officers  of 
the  Crown,  both  in  Victoria  and  V an  Diemen*s  Land,  considered  that  this 
departure  from  the  statute  made  the  instrument  void. 
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by  its  own  vigour  as  an  imperial  law.  TakOji  for  instance^  the 
repealed  Navigation  Act.  It  required  that  the  master  and 
three-fonrths  of  the  crew  should  be  British^  and  for  any  excess 
of  foreigners  the  master  forfeited  10/.  per  man.  Now^  let  us 
suppose  that  while  this  Act  was  in  force  a  colonial  Legislature 
had  enacted  that  a  British  ship  trading  firom  one  of  its  own 
ports  might  have  half  foreigners^  and  that  the  point  came  before 
a  colonial  Superior  Court  in  some  proceeding  to  quash  a  con* 
viction.  The  ship  would  be  properly  navigated  under  the  local 
law^  illegally  navigated  under  the  imperial  law;  the  conviction 
would  be  good  under  the  imperial  law,  bad  under  the  local  law ; 
the  two  laws  being  in  conflict,  the  one  being  repugnant  to  the 
other,  which  of  the  two  ought  to  prevail  ?  —  evidently  the 
imperial  law;  and  the  Court  would  be  compelled  to  give  Hiat 
law  effect  by  sustaining  the  conviction. 

In  Van  Diemen^s  Land,  a  few  years  ago,  the  judges  declared 
a  local  Act,  imposing  a  tax  on  dogs  in  the  shape  of  a  licence- 
fee,  to  be  null  and  void,  as  being  repugnant  to  an  Act  of  Par- 
liament. It  is  nothing  to  our  present  purpose  to  inquire  whether 
the  decision  of  the  judges  was  right  or  wrong;  but  it  was 
objected  by  the  Executive  that  the  judges  unconstitutionally  set 
themselves  above  the  Legislature.  This  objection  is  invalid. 
The  Tasmanian  judges,  in  truth,  did  no  more  than  exerdsethat 
power  of  interpretation  which  is  inherent  in  all  Superior  Courts 
of  judicature.  If  they  had  decided  the  other  way,  they  would 
(accordiag  to  this  way  of  putting  the  objection)  have  assumed  a 
power  superior  to  the  imperial  Legislature.  If  there  be  any 
such  assumption  in  deciding  between  the  rival  claims  of  an 
imperial  and  local  law,  that  over  the  local  Legislature  is  clearly 
the  more  modest  one.  And,  indeed,  may  not  this  power  of 
interpretation  sometimes  go  to  the  extent  of  nullifying  the 
effect  of  one  statute,  as  inconsistent  with  the  terms  of  another 
statute  made  by  the  same  authority  ? 

We  must  again  remind  our  readers,  that  the  Secretary  of 
State  may  be  advised  to  disallow  a  colonial  Act,  for  violating 
the  general  spirit  and  policy  of  the  law  of  England.  In  such 
case,  it  may  be  said  that  the  local  enactment  is  repugnant  to 
the  law  of  England.    But  we  contend  that  this  amounts  to  a 
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loose  and  vagae  use  of  the  woii,  and  is  something  altogether 
different  from  that  sort  of  repugnancy  which  would  operate  to 
make  a  colonial  enactn^ent  void^  and  which  we  have  endeavoured 
to  limit  and  define. 


Art.  IL— on  THE  REGISTRATION  OF  JUDGMENTS 
IN  IRELAND. 

CAPABLE  of  being  assigned^  and  so  effectually^  that  the 
assignee  stood  endowed  with  all  the  rights  of  independent 
ownership ;  and  capable^  further^  of  being  enforced  readily  and 
by  yery  summary  proceedings ;  judgments  in  Ireland^  more 
fayoured  and  more  generally  adopted  than  securities  by  way  of 
mortgage^  came  ultimately  to  be  regarded  as  among  the  common 
assurances  of  the  country.  Existing  at  first  as  potential  charges 
upon  land,  which  the  creditor  at  his  own  pleasure  could  at  any 
time  reduce  into  actual  charges,  and  subsequently  conyerted 
into  actual  and  specific  incumbrances,  their  operation  and 
efficiency  were  so  increased  that  they  became  binding  upon 
equitable  and  legal,  leasehold  and  freehold  estates,  as  well  in 
reyersion  as  in  possession,  following  such  estates  into  whose 
hands  soeyer  they  were  transferred,  and  attaching  upon  them 
in  derogation  of  the  rights  eyen  of  the  purchaser  for  yaluablc 
consideration.  With  the  yiew  of  protecting  the  latter,  and  by 
affording  some  measure  of  security,  to  lessen  the  difficulties 
which  would  otherwise  haye  attended  and  utterly  clogged  the 
transfer  of  property,  were  passed  from  time  to  time  the  yarious 
statutes  by  which  has  been  constituted  the  system  of  registra- 
tion of  judgments  in  Ireland. 

"If  we  were  now,"  said  Lord  Kenyon,  in  Bragner  v,  Langmead, 
7  T.  E.  20,  "  to  consider  for  the  first  time  whether  legal  relations 
and  legal  fictions  should  be  adopted,  we  would  inquire  into  and  sift 
mpst  minutely  the  foundations  on  which  they  could  be  supported ; 
but  it  is  now  too  late  for  us,  sitting  in  a  court  of  law  at  the  close  of 
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the  eighteenth  centuiy,  to  consider  whether  or  not  that  which  has  at 
all  times  been  considered  as  law  should  continue  to  be  law  now.  In 
this  case  we  are  bound  by  a  current  of  authorities  all  speaking  the 
same  language." 

Through  this  not  unusual  species  of  coercion,  the  Court  felt 
itself  bound  to  adopt  the  doctrine  of  the  relation  of  judgments; 
for  the  legal  fiction  was,  that  all  judgments  signed  at  any  time 
during  the  continuance  of  a  term  or  in  the  vacation  subsequent 
thereto,  related  back  to  the  first  day  of  that  term. 

To  this  fiction  the  decisions  of  the  Courts  gave  force.  Thus, 
in  the  case  cited,  the  judgment  was  held  effectual,  notwithstand- 
ing the  death  of  the  defendant  intervening  between  the  first  day 
of  term  and  that  on  which  the  judgment  was  signed,  and  execu- 
tion taken  out  thereupon  against  the  goods  of  the  defendant 
bore  date  the  first  day  of  the  term.  Ample  and  unwavering 
authority  continuing  to  sustain  the  legal  fiction,  all  judgments 
of  the  same  term  and  ensuing  vacation  were  held  to  have  equal 
priority  inter  se.  This  rule,  so  far  as  respects  judgments  entered 
previous  to  the  statute  3  &  4  Vict.  c.  105  (Ir.),  and  subject  to 
the  exceptions  created  by  the  statutes  of  registration,  prevails  as 
fully  as  ever;  while  the  doctrine  on  which  it  is  founded  carries 
with  it  all  its  consequences,  as  against  voluntary  conveyances. 

The  same  doctrine  of  relation  formerly  prevailed  against  pur- 
chasers for  valuable  consideration,  so  that  conveyances  executed 
subsequently  to  the  first  day  of  term  were  postponed  to  all 
judgments  of  that  term ;  "  whereby,^^  in  the  words  of  the  sta- 
tute, and  as  was  not  unlikely,  "  many  times  purchasers  find 
themselves  aggrieved."  To  obviate  this  serious  and  mischievous 
result,  the  statute  7  Wm.  3,  c.  12,  enacted,  that  upon  signing 
any  judgment,  the  judge  or  officer  should  set  down  the  day  of 
the  month  and  year  of  his  so  doing  upon  the  docket  or  record 
which  he  should  sign ;  and  this  date  it  directed  to  be  entered 
upon  the  margin  of  the  roll  of  the  record  where  the  judgment 
should  be  entered  (sec.  10).  It  then  fiirther  provided,  that  as 
against  purchasers  of  lands,  bond  fide  and  for  valuable  consider- 
ation, judgments  should,  in  consideration  of  law,  be  judgments 
only  from  the  time  they  should  be  so  signed  (sec.  11). 

It  is  not  always,  however,  that  enactments  succeed  in  supply- 
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ing  a  perfect  remedy.  In  contravention  of  the  above  provisions, 
a  practice,  which  had  the  eflfect  of  completely  eluding  them, 
grew  up,  and  is  mentioned  in  the  preamble  of  the  statute  3 
Geo.  2,  c.  7  (Ir.) .  We  are  there  told  of  the  great  damage  and 
inconvenience  which  happened  not  only  to  purchasers  and 
mortgagees,  but  also  to  heirs,  executors,  and  administrators  of 
persons  deceased,  in  regard  that,  after  the  signing  of  the  docket 
or  record,  as  required  by  the  statute  of  Wm,  3,  the  plaintiff  or 
his  attorney  kept  the  docket  or  record  so  signed  for  a  consider- 
able time  in  his  custody  before  the  same  was  brought  to  the 
proper  court  to  be  entered  of  record.  The  statute  for  remedy 
proceeds  accordingly  to  enact,  that  the  proper  officer  of  each 
court  shall  mark  upon  the  docket  or  record  of  every  judgment, 
as  soon  as  the  same  shall  be  brought  to  be  entered  of  record, 
the  day  of  the  month  and  year  that  the  same  shall  be  brought 
to  be  entered,  and  which  day,  as  well  as  that  on  which  the 
judgment  was  signed,  shall  be  entered  on  the  margin  of  the  roll 
(sec.  1).  And  from  such  time  only  as  they  shall  be  brought 
into  the  proper  office  to  be  so  entered  of  record  and  signed,  shall 
they  be  considered  judgments  as  against  purchasers  or  mort- 
gagees bond  fide  for  valuable  consideration  of  lands  to  be 
charged  thereby,  and  shall  not  have  any  preference  as  against 
heirs,  executors,  or  administrators,  in  the  administration  of 
their  ancestors^,  testators^  or  intestates^  estates,  but  from  the 
same  time  (sec.  2) . 

The  same  statute,  noticing  the  frequent  delay  that  occurred 
in  entering  judgments  on  the  roll,  in  consequence  of  which  the 
purchaser  making  search  obtained  a  defective  certificate,  so  that 
by  the  subsequent  entering  of  judgments  before  his  purchase 
was  completed,  he  was  defeated  of  the  benefit  of  his  purchase, 
in  its  third  section  prescribes  more  precisely  the  duty  of  the 
officer  of  each  court  in  entering  judgments,  and  putting  the 
same  with  specified  particulars  into  alphabetical  dockets;  and 
further,  in  keeping  books  of  reference,  for  the  purpose  of 
making  searches  (sec.  3) . 

Non-docketing,  under  the  analogous  English  statute,  had  the 
effect  of  reducing  the  judgment  to  the  rank  of  a  simple  contract 
debt.    In  this  it  is  different  from  the  above  provisions,  non- 
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compliance  with  wluch  merely  postpones  the  judgment.  It 
will  further  be  observed^  that  while  the  former  Act  (7  Wm.  8, 
0. 12)  in  no  way  aflFected  the  right  of  judgment  creditors  inter  se, 
or  in  respect  to  the  unsold  estates  of  their  debtors^  the  3  Geo.  2 
did  afPect  their  relative  priorities  as  against  the  heirs^  executors, 
and  administrators  of  their  deceased  consignors. 

The  aim  of  this  Act,  commonly  called  the  ''Docketing  Act/' 
Was  to  furnish  to  purchasers  the  means  of  ascertaining  all  the 
judgments  which  would  affect  in  their  hands  the  property  of 
their  vendors.  It  fell  short,  however,  in  the  mode  which  it 
provided  for  the  due  identification  of  the  parties  against  whom 
judgments  had  been  recovered.  It  tended,  moreover,  to  accu- 
mulate upon  the  docketing  books  a  host  of  outstanding  judg- 
ments as  affecting  property,  while  it  furnished  to  the  purchaser 
no  means  of  distinguishing  between  those  which  still  existed  as 
charges  and  those  which  had  been  duly  satisfied.  These  were 
serious  defects,  that  t^ided  to  the  ''  great  disquiet  '^  of  pur- 
chasers. It  is  true  that,  independently  of  any  statute,  a  judg- 
ment might,  from  lapse  of  time,  have  been  presumed  to  be 
satisfied;  but  this  was  merely  a  presumption)  and  capable  of 
being  easily  rebutted.  It  is  true,  also,  that  the  statute  8  Geo.  1, 
e.  4  (Ir.),  did  something  on  the  one  hand  to  render  determinate 
the  period  from  which  the  presumption  of  payment  should 
arise,  and  on  the  other,  to  diminish  the  number  of  rebutting 
circumstances ;  fixing  the  period  of  twenty  years  as  that  during 
which  a  judgment  was  to  remain  in  force,  as  well  against  the 
consignor  as  against  purchasers,  and  providing  that  after  such 
period  it  should  cease  to  be  of  force,  unless  in  the  mean  time 
there  had  been  some  payment  of  part  or  of  interest,  or  some 
satisfaction  made,  or  proceedings  taken  on  foot  of  it.  Still,  by 
any  of  these  latter  circumstances  the  judgment  might  be  kept 
alive  for  any  indefinite  time,  and  of  such  circumstances,  it  is 
obvious,  purchasers  could  hardly  be  apprized.  The  ftirther 
protection  that  seemed  essential  against  this  state  of  things  led 
to  the  enactment  of  the  statute  9  Geo.  4,  c.  35,  known  as  the 
''  Re-docketing  Act.''  Adopting  the  period  fixed  by  the  8  Geo.  1, 
c.  4,  and  the  poKcy  of  the  former  Act  (the  8  Geo.  2,  c.  7),  which 
required  a  judgment  to  be  docketed  at  its  entry,  in  order  to 
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affect  a  purcliaser,  the  present  statute  required  a  repetitioii  of 
that  process  every  twenty  years.  In  its  schedule^  with  the  view 
to  the  proper  identification  of  the  parties,  it  provided  forms  of 
reviyal  and  redo(^eting  books,  to  be  kept  in  each  of  the  Superior 
Courts.  In  substance,  it  enacted,  that  judgments  entered  after 
the  27th  June,  1828  (the  date  of  the  passing  of  the  Act),  should, 
after  twenty  years  fix>m  their  entry,  be  void  against  purchasers 
for  yaluable  consideration,  unless  revived  or  redocketed  within 
twenty  years  next  before  the  conveyance  to  such  purchaser 
(sec.  1). 

That  judgments  entered  within  twenty  years  before  the 
passing  of  the  Act,  that  is,  after  the  27th  June,  1808,  and 
before  the  27th  June,  1828,  should,  after  twenty  years  from 
their  entry,  be  void  as  against  purchasers  for  valuable  consid^- 
ation,  unless  revived  or  redocketed  within  twenty  years  next 
before  the  conveyance  to  such  purchasers,  or  within  five  years 
from  the  27th  June,  1828  (sec.  2) . 

That  judgments  entered  twenty  years  or  upwards  before  the 
passing  of  the  Act,  that  is,  old  judgments  entered  before  the 
27th  June,  1808,  shoidd  be  void  against  purchasers  for  valuable 
consideration,  whether  before  or  after  the  Act,  unless  revived 
or  redocketed  within  five  years  from  the  27th  June,  1828 
(sec.  3). 

It  has  been  determined,  in  accordance  with  a  very  evident 
principle  of  justice,  that  it  requires  either  express  words  or  clear 
and  necessary  implication  to  give  to  an  Act  of  Parliament  a 
retrospective  operation  in  restriction  of  rights.  Acting  upon 
this  settled  principle,  and  considering  that  the  statute  was  not 
intended  to  disturb  the  rights  of  judgment  creditors  as  vested 
in  them  at  the  date  of  its  passing,  it  was  held  that  neither  the 
first  section  nor  the  second  section  of  the  present  statute  applied 
to  conveyances  made  before  its  enactment.  This  was  dear  so 
far  as  the  first  section  was  concerned  (Hickson  v.  CoUis,  6 
I.  E.  R.  538).  To  apply  a  similar  construction  to  the  second 
section  was  a  matter  of  more  difficulty,  and  was  only  adopted 
after  a  considerable  conflict  of  opinion.  In  Geraghty  v,  Abbott, 
8  Ir.  L.  R.  60,  the  question  arose,  and  it  was  held  that  a  judg- 
ment falling  within  the  second  section  did  not  lose  its  priority 
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over  a  subsequent  purchaser  becoming  such  before  the  passing 
of  the  Act^  although  the  creditor  had  not  complied  with  the 
provisions  of  the  Act.  The  diversity  of  opinion  that  existed 
upon  the  subject  may  be  traced  in  the  decisions  in  Knox  t;. 
Kelly,  1  D.  &  W.  642;  Hickson  v.  CoUis,  6  I.  E.  R.  524; 
Colyer  v.  Mamell,  10  I.  E.  R.  359. 

It  will  be  observed  that,  by  its  terms,  the  8rd  section  was 
made  applicable  to  judgment-creditors  and  purchasers,  who 
stood  in  that  relation  before  the  passing  of  the  Act.  One  mis- 
chief to  which  the  Act  sought  to  put  an  end  was  the  difficulty 
of  discovering,  in  the  case  of  old  judgments,  whether  they  had 
been  paid  off  and  discharged  or  not.  This  section  took  away 
all  binding  efficacy  from  judgments  falling  within  it,  and  such 
as  they  might  have  had  from  payment,  or  any  other  means 
of  keeping  them  alive  beyond  the  term  of  twenty  years,  and 
fixed  it  simply  on  the  fact  of  such  judgments  being  revived  or 
redocketed  within  five  years  from  date  of  the  Act.  It  did  not 
distinguish,  as  perhaps  it  might  have  done,  between  those  pur- 
chases which  were  within  the  period  of  twenty  years  from  the 
entry  of  each  judgment,  and  those  as  to  which  a  longer  interval 
had  elapsed.  All  were  alike  comprehended  in  the  same  enact- 
ment, which  would  thus  appear  to  be  an  invasion  of  those  vested 
rights,  which,  as  we  have  seen,  the  preceding  sections  were  not 
intended  to  disturb.  On  consideration,  however,  the  enactment 
does  not  so  much  bear  the  character  of  injustice.  It  dealt  with 
judgments  recovered  twenty  years  or  upwards  at  the  time  of  its 
passing,  so  that  the  presumption  of  law,  as  well  as  the  bar  of 
the  8  Geo.  1,  c.  4,  were  alike  against  their  continuing  validity. 
There  was  no  great  hardship,  therefore,  in  compelling  such 
creditors,  within  the  limit  of  five  years,  either  to  establish  their 
judgments  by  revival,  or  to  give  notice  by  redocketiog,  that 
they  stiU  claimed  the  amount  due  upon  them. 

Soon  after  this  statute  came  into  operation,  it  was  conceived 
that  it  was  necessary  to  revive  or  redocket  a  judgment  the 
moment  it  was  entered.  This,  however,  was  an  erroneous  view 
of  the  provisions  of  the  Act.  The  original  entry,  accompanied 
by  the  original  docketing,  which  was  necessary  to  give  a  judg- 
ment any  effect  against  a  purchaser,  preserved  such  judgment 
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for  twenty  years ;  so  that  a  period  of  twenty  years  firom  the 
date  of  the  Act  was  required  to  intervene^  before  the  execution 
of  a  conveyance  to  which  the  first  section  would  apply.  The 
entry  of  revival^  or  the  redocketing^  pursuant  to  the  statute, 
operated  to  preserve  it  for  a  further  period  of  twenty  years ; 
while  the  interval  of  a  like  number  of  years  from  the  time  of 
entering^  without  redocketing  or  reviving^  or  between  one 
redocketing  or  revival  and  another,  nullified  the  judgment* 
In  order,  therefore,  to  bind  purchasers  becoming  such  from 
time  to  time,  within  intervals  of  twenty  years,  it  was  essential 
that  judgments  falling  within  this  section  should  be  revived  or 
redocketed,  toties  guoties. 

In  the  same  manner,  judgments  coming  within  the  second  sec- 
tion are  held  to  be  valid  against  purchasers  where  conveyances 
were  executed  after  the  passing  of  the  statute,  but  within 
twenty  years  from  the  entry  of  the  judgment,  notwithstanding 
such  judgment  had  neither  been  redocketed  nor  revived  within 
twenty  years  from  its  entry,  or  within  five  years  from  the  date 
of  the  Act.  In  Hickson  t?.  Collis,  indeed.  Sir  Edward  Sugden, 
then  Lord  Chancellor,  held,  that  as  the  creditor  had  not 
brought  himself  within  either  of  the  exceptions  contained  in 
the  section,  his  judgment  was  void,  within  that  section.  But 
on  a  rehearsing  of  the  case  this  decision  was  reversed  (6  Ir. 
E.  R.  542 ;  10  Ir.  C.  R.  452.  See  also  Carroll  v.  D^Arcy,  10  Ir. 
E.  R,  321).  It  has  been  observed,  that  the  third  section  over- 
looked or  disregarded  this  distinction,  and  applied  the  one 
measure  to  all  judgments  coming  within  its  scope. 

It  has  been  said,  that  if  the  creditor  whose  judgment  fell 
within  the  second  section  revived  or  redocketed  such  judgment 
within  the  period  of  five  years  given  him  by  that  section,  it 
would  bind  mankind  for  all  time.  He  was  not  required  to 
further  redocket  his  judgment,  for  although  there  might  be 
no  entry  within  the  twenty  years  before  the  conveyance  to  a 
purchaser,  yet  there  would  be  within  five  years  after  the  passing 
of  the  Act ;  and  the  Legislature  intended  to  give  that  period 
to  the  ju^^ment-creditor,  within  which  he  might  make  good 
his  demand  against  every  subsequent  purchaser.  These  obser- 
vations are  not,  perhaps,  to  be  carried  to  their  full  extent,  for 
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it  is  still  an  iindetermined  question^  whether  this  term  of  five 
years  is  to  be  confined  to  judgments  which  fix)m  their  date 
would,  within  that  period,  reach  the  term  of  twenty  years 
from  their  original  entry ;  whether,  as  to  others,  a  revival  or 
redocketing  within  that  term  would  be  sufficient,  though  more 
than  twenty  years  before  the  date  of  a  subsequent  purchase. 

These  several  statutes  had  been  some  time  in  operation,  when 
it  was  thought  expedient  materially  to  alter  and  eictend  the 
rights  and  remedies  of  judgment  creditors.  This  was  followed 
by  a  more  than  proportionate  increase  in  their  number.  The 
protection  to  purchasers  afforded  by  the  existing  system  seemed 
then  capable  of  being  much  improved.  Great  expense  and 
delay  were  occasioned  by  the  multiplicity  of  books  in  which  it 
was  necessary  to  make  search.  Moreover,  while  rendering  the 
registration  of  judgments  more  complete,  it  seemed  desirable 
to  extend  the  same  system  to  other  matters,  which  recent  legis- 
lation had  converted  into  charges  on  land.  These  objects  the 
statute  7  &  8  Vict.  c.  90,  sought  to  effect.  Reciting  the  pro- 
priety of  establishing  one  office  for  the  registering  of  all  judg- 
ments in  Ireland,  ''in  which  alone,^'  in  the  words  of  the 
preamble,  ''purchasers  and  heirs,  executors  and  administrators, 
may  find  all  judgments  which  would  bind  lands,  &;c.,  in  the 
hands  of  a  purchaser,  or  give  a  preference  against  heirs,  execu- 
tors, or  administrators,  in  the  administration  of  their  ancestors', 
testators',  or  intestates'  effects,"  it  proceeds  to  enact,  that  after 
the  1st  Nov.,  1844,  the  books  for  docketing,  imder  the  3  Geo.  2, 
and  the  books  of  revival  and  redocketing,  under  the  9  Geo.  4, 
shall  be  closed;  providing,  however,  that  judgments redocketed, 
or  entered  as  revived,  under  the  9  Gteo.  4,  shall  operate  from 
the  time  of  such  redocketing  or  entry  after  revival,  as  if  regis- 
tered pursuant  to  the  present  Act,  with  all  the  benefit  of  their 
priority  as  existing  before  the  passing  of  the  Act.  Such  judg- 
ments, however,  are  restricted  to  the  provisions  as  to  re- 
registering (sec.  1). 

The  second  section  enacts,  that  judgments  docketed  under  the 
3  Geo.  2,  but  not  on  or  before  the  1st  November,  1844,  re- 
docketed  or  entered  after  revival,  under  the  9  Geo.  4;  that 
judgments  which  on  or  before  the  1st  November,  1844,  shall 
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not  be  docketed^  under  the  3  Geo.  2;  and  lastly,  that  all 
judgments  received  after  the  1st  November,  1844,  shall  not 
afFect  any  lands,  tenements,  or  hereditaments,  as  to  purchasers, 
mortgagees,  or  creditors,  unless  and  until  registered  pursuant 
to  the  present  Act.  The  first  class  are  deprived  of  all  effect 
from  the  1st  November,  1845 ;  but  the  other  classes  from  the 
1st  November,  1844  (sec.  2) . 

The  sixth  section  enacts,  that  all  judgments  redocketed  or 
entered  under  the  9  Geo.  4,  shall,  within  twenty  years  from  the 
date  of  such  redocket  or  entry ;  and  that  all  judgments  regis- 
tered under  the  present  Act,  whether  then  first  dealt  with,  or 
that  they  had  been  previously  docketed  under  the  3  Geo.  2, 
shall,  within  twenty  years  from  the  date  of  registry,  be  null 
and  void  against  lands,  tenements,  or  hereditaments,  as  to  pur- 
chasers, mortgagees,  or  creditors,  unless  registered  or  re-regis- 
tered within  twenty  years  before  the  conveyance  made  to 
purchasers  or  mortgagees,  or  as  to  creditors,  within  twenty 
years  before  the  right  accrued;  and  so,  toties  quottes^  at  the 
expiration  of  every  succeeding  twenty  years  (sec.  6). 

The  seventh  section  declares,  that  an  original  entry  under  the 
3  Geo.  2,  or  under  the  present  Act,  shall  be  binding,  without 
any  redocket  or  registry  under  the  9  Geo.  4,  or  under  the 
present  Act,  on  all  purchasers  or  mortgagees  claiming  under 
any  conveyance  executed  within  twenty  years  from  the  date  of 
such  entry,  and  on  all  creditors  whose  rights  shall  have  accrued 
within  that  period,  subject  to  the  provisions  requiring  judgments 
entered  under  the  3  Geo.  2,  but  not  redocketed  or  entered  under 
the  9  Geo,  4,  to  be  registered  under  the  present  Act.  But  to 
affect  any  purchaser  or  mortgagee,  whose  conveyance  shall  be 
executed  at  any  time  after  twenty  years  from  the  date  of  the 
original  entry,  or  any  creditor  whose  right  shall  accrue  at  any 
time  after  the  like  period,  every  such  judgment  must  be  regis- 
tered within  twenty  years  before  such  subsequent  conveyance 
shall  be  executed,  or  such  right  shall  accrue;  and  so,  ioties 
qtLoties,  to  bind  later  purchasers,  mortgagees,  or  creditors.  It 
then  adds  a  proviso,  that  no  mortgagee  or  purchaser  shall  be 
affected  by  a  judgment  not  registered,  or  re-registered  as  against 
him,  although  such  judgment  may  affect  a  subsequent  incum- 
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brancer ;  nor  shall  such  subsequent  incumbrancer  be  prejudiced 
by  the  protection  given  to  such  mortgagee  or  purchaser. 

It  has  been  held  (Carroll  v.  WAxcy,  10  I.  E.  R.  321)  that 
this  section  sets  at  rest  the  question  which  arose  upon  the  con- 
struction as  well  of  the  first  as  of  the  second  section  of  the 
'*  Redocketing  Act/'  and  which  was  discussed  in  the  case  of 
Hickson  v,  Collis,  above  referred  to.  It  shows  that  the  true 
construction  of  both  sections  was  that  ultimately  adopted.  It 
must,  however,  so  far  as  regards  the  present  Act,  be  read  sub- 
ject to  the  provisions  of  the  second  section.  It  does  not  dispense 
with  the  necessity  of  registration,  as  directed  by  that  section, 
and  without  which  judgments  have  no  binding  efiicacy.  So  far 
as  respects  judgments  coming  within  the  present  Act,  its  mean- 
ing seems  to  be,  that  although  such  judgments  are  to  have 
no  adverse  efiicacy  until  registered,  yet,  as  soon  as  registered 
within  the  prescribed  period,  the  binding  force  of  the  judgment 
is  to  have  reference  not  to  the  date  of  its  registry,  but  to  the 
date  of  its  entry. 

In  consequence  of  these  latter  enactments,  a  purchaser  was 
enabled,  by  a  search  for  twenty  years  back,  to  find  in  one  and 
the  same  office  all  the  judgments  which  could  affect  in  his 
hands  the  lands  of  his  vendor.  This,  of  course,  would  tend 
greatly  to  facilitate  the  transfer  of  property ;  nor  did  the  re- 
registration  made  compulsory  upon  the  creditor  seem  an  undue 
interference  with  his  rights.  It  was  not  too  onerous  a  task ;  nor 
did  it  seem  unfair  to  call  upon  him,  within  the  limit  of  twenty 
years,  to  re-assert  his  claim  as  still  existing. 

But  his  rights,  which  it  had  been  the  tendency  for  many  years 
to  establish  and  enforce,  began  to  be  regarded  as  impolitic.  It 
was  thought  expedient  to  do  away  with  them,  so  far  as  the 
future  was  concerned,  and  to  restrict  them  where  they  already 
existed.  The  statute  13  &  14  Vict.  c.  29,  which  so  materially 
alters  the  law  of  judgments,  and  diminishes  their  efficacy,  deals 
also  with  the  subject  of  registration.  In  its  third  section  it 
enacts,  that  no  judgment  redocketed  or  entered  after  revival 
under  the  9  Geo.  4,  and  not  before  the  passing  of  the  present 
Act  registered  under  the  7  &  8  Vict. ;  and  no  judgment  regis- 
tered under  the  said  last-mentioned  Act  before  the  passing  of 
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tlie  present  Act  ahall^  after  the  expiration  of  five  years  from  the 
15th  July,  1850  (the  date  of  the  passing  of  the  Act)^  affect  lands, 
&c.,  as  to  purchasers,  mortgagees,  or  creditors,  unless  again 
registered,  pursuant  to  the  statute  7  &  8  Vict.,  within  five  years 
before  conyeyance  made  to  purchaser,  or  as  to  creditors  within 
five  years  before  right  accrued.  It  then  provides,  that  when 
twenty  years  &om  the  date  of  the  redocket  or  entry  under  9 
Geo.  4  has  expired  or  will  expire  before  the  expiration  of  the 
five  years  from  the  15th  July,  1850,  nothing  in  the  present 
enactment  is  to  be  taken  as  dispensing  with  the  necessity  of 
registration  under  7  &  8  Vict,  within  such  twenty  years.  The 
fburth  section  requires  that  all  judgments  which  shall  be  regis- 
tered or  re-registered  in  accordance  with  the  above  provisions 
shall  be  re-registered  within  successive  periods  of  five  years. 

The  doctrine  of  notice  has  not  been  allowed  to  interfere  with 
the  policy  of  these  enactments.  In  Beese  v.  Stead,  9  Ir.  E.  E, 
76,  Lord  St.  Leonards,  then  Lord  Chancellor  of  Ireland,  held^ 
overruling  the  previous  decision  of  the  Master  of  the  Rolls,  that 
notice  of  a  judgment  falling  within  the  9  Geo.  4,  c.  85,  and 
neither  revived  nor  redocketed  according  to  that  Act,  had  not 
the  effect  of  rendering  it  binding  upon  a  purchaser.  In  this 
his  decision  accorded  with  those  upon  the  analogous  English 
statutes.  Under  the  7  &  8  Vict.  c.  90,  by  which  the  English 
statute  2  &  3  Vict.  c.  11,  was  with  the  necessary  modifications 
extended  to  Ireland,  notice,  he  declared,  was  perfectly  imma- 
terial. It  was,  indeed,  the  established  doctrine  that  notice  of 
an  unregistered  deed  was  sufficient  to  bind  a  purchaser;  but 
any  analogy  between  the  cases  was  denied.  The  object  of  the 
Registry  Act  was  to  secure  purchasers  against  prior  and  secret 
conveyances,  while  the  statutes  respecting  judgments  were  not 
intended  as  a  protection  against  secret  and  unknown  securities, 
but  rather  against  those  of  which  the  purchaser  must  be  assumed 
to  have  had  notice  {Re  Huthwaite,  2  I.  C.  R.  57). 

The  rights  of  judgment  creditors  inter  se  under  these  statutes 
have  also  been  the  subject  of  decision.  Judgments  as  regards 
personal  estate  never  had  any  priority,  while  ever  since  the 
statute  of  West.  2,  they  had  priority  inter  se  as  to  real  estate, 
according  to  the  terms  of  which  they  were  entered,  and  since 
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the  statute  3  &  4  Vict.  c.  105,  according  to  the  true  dates  of 
their  entries,  where  they  happened  to  be  entered  of  the  same 
term.  The  3  Geo.  2,  c.  7,  did  not  affect  this  rule  generally,  for 
it  was  established  that  it  did  not  apply  as  between  rival  judg- 
ment creditors,  nor  alter  their  relative  priorities,  unless  for  the 
protection  of  heirs  and  personal  representatives.  In  deciding 
upon  the  meaning  of  the  latter  words,  it  was  held  that  the 
statute  fixes  the  priorities  of  judgments  in  the  administration  of 
assets  according  to  the  time  of  their  entry  on  the  roll.  The  aim 
of  the  Act  was  not  to  confer  any  peculiar  benefit  on  heirs  or 
personal  representatives ;  and  the  protection  it  conferred  upon 
them  was  by  abolishing,  so  far  as  they  were  concerned,  the 
doctrine  of  relation,  and  by  ascertaining  the  priorities  of  judg- 
ments in  a  determinate  way.  In  administration  suits,  it  was 
the  uniform  practice  of  the  Court  to  give  to  judgments  this 
priority  inter  se. 

In  applying  this  limited  construction  to  the  statute  7  &  8 
Vict.  c.  90,  a  difiSculty  arose  in  consequence  of  an  apparent 
inconsistency  between  the  preamble  of  the  statute  and  its 
enacting  clauses.  From  the  preamble,  it  would  not  appear  to 
have  been  intended  to  give  rights  as  between  creditors  further 
than  the  Act  of  3  Geo.  2  had  done.  On  the  other  hand,  the 
introduction  of  the  word  ^^  creditors''  in  the  enacting  part 
seemed  to  show  that  the  statute  was  intended  to  apply  between 
rival  judgment  creditors  generally.  However,  in  Scott  v.  (ySrien, 
11  I.  E.  R.  73,  the  Master  of  the  RoUs  gave  it  as  his  opinion 
that  the  Act  of  Victoria  conferred  rights  as  between  creditors 
no  further  than  had  been  done  by  the  3  Geo.  2,  c.  7.  This 
opinion  was  confirmed  by  the  subsequent  decision  in  Hyde  v. 
Atkinson,  2  Ir.  C.  R.  246. 

Notwithstanding  this  construction,  there  are  some  cases  in 
which  the  redocketed  or  registered  judgment  obtains  priority. 
Where,  for  instance,  the  schedule  of  incumbrances  affecting  a 
property  stood  thus  :  a  judgment  of  1807,  not  redocketed;  two 
judgments  of  1809,  not  redocketed ;  two  judgments  recovered 
respectively  in  1833  and  1834,  and  both  redocketed;  and, 
lastly,  a  mortgage  bearing  date  the  15th  December,  1834 ;  it 
was  held  that  the  unredocketed  judgments  were  not  only  null 
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and  void  as  against  the  subsequent  purchaser  for  valuable  con- 
sideration^ but  also^  in  order  effectually  to  work  out  the  object 
of  the  Act  (9  Greo.  4,  c.  35)^  necessarily  null  and  void  as  against 
the  intervening  redocketed  judgments.  Accordingly,  the  incum- 
brances were  ranked  thus  :  the  redocketed  judgments,  the 
mortgage,  and,  lastly,  the  unredocketed  judgments. 

The  necessity  that  governed  the  decision  may  be  seen  from 
the  statement  of  the  rights  of  the  parties.  The  intervening 
redocketed  judgment-creditor  was  entitled  to  the  security  of  the 
whole  estate  short  of  what  would  pay  off  the  redocketed  judg- 
ments. The  mortgagee  was  entitled  to  the  security  of  the  whole 
estate  short  of  what  would  pay  off  the  unredocketed  judgments. 
It  was  considered,  therefore,  impossible  to  give  the  mortgagee 
all  his  rights  under  the  Act  of  Parliament  otherwise  than  by 
paying  off  the  redocketed  judgments,  and  handing  him  the 
residue,  sufficient  only  to  meet  his  claim  when  discharged  of  the 
unredocketed  judgments  {Re  Huthwaite,  2 1.  C.  R.  57 ;  Latouche 
V.  O'Brien,  10  Ir.  E.  R.  113). 

It  will  be  observed  that  the  word  "  creditors'*  occurs  in  the 
third  section  of  the  statute  13  &  14  Vict,  c,  29,  and  is  there 
used  in  the  same  way  as  in  the  enacting  clauses  of  the  7  &  8 
Vict.  c.  90,  It  remains  to  be  seen  what  construction  is  to  be 
put  upon  the  word  in  this  last  of  the  registration  statutes. 
There  is  in  this  case  no  preamble  to  limit  its  meaning ;  and, 
indeed,  unless  it  be  held  generally  applicable,  the  eleventh  sec- 
tion (cited  below)  would  seem  almost,  if  not  completely,  to 
nullify  its  provisions  so  far  as  regards  creditors. 

The  judgment  creditor  who,  in  accordance  with  the  provisions 
of  the  13  &  14  Vict,  c.  29,  converts  his  judgment  into  a  mort- 
gage through  the  operation  of  the  registration  of  the  affidavit  of 
ownership  prescribed  by  the  statute  (see  Law  Magazine^  No,  100, 
p.  55),  is  directed  to  register  this  affidavit  in  the  office  for  regis- 
tering deeds,  by  depositing  in  such  office  an  office  copy  of  such 
affidavit,  which  is  forthwith  to  be  dealt  with  as  if  it  were  the 
memorial  of  a  deed;  the  characters  which  the  parties  bear 
undergoing  the  transmutation  necessary  for  the  purpose.  This 
ceremony  operates,  then,  to  transfer  the  debtor's  estate  to  his 
creditor,  and  the  same  rights,  powers,  and  remedies  are  accorded 
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to  the  latter  as  if  an  actual  conyeyance  had  been  made^  exe- 
cuted, and  registered  at  the  time  of  registering  the  affidavit  of 
ownership  (13  &  14  Vict.  c.  29,  ss.  6,  7).  It  would  thus  seem 
that  the  decisions  upon  the  Registry  of  Deeds  Act  are  made 
applicable  to  the  registered  affidavit  of  ownership,  whatever 
difficulties  may  arise  when  they  come  to  be  practically  applied. 

By  the  Registry  of  Deeds  Act,  the  absolute  priority  of  every 
instrument  is  fixed  by  the  date  of  its  registration.  Judgment 
creditors,  therefore,  it  is  presumed,  in  respect  of  their  statutable 
mortgages,  will  have  priority  inter  se  according  to  the  date  of 
the  registration  of  the  affidavit  of  ownership. 

Judgment  creditors  had  no  priority  by  the  Registry  of  Deeds 
Act.  An  unregistered  settlement^  therefore,  had  priority  over 
a  subsequent  judgment,  although  redocketed  or  registered. 
Will  it  lose  that  priority  over  the  judgment  converted  into  a 
mortgage,  and  bearing  with  it  the  rights  of  a  registered  con- 
veyance? And  how  will  be  arranged  the  relative  priorities  of 
an  unregistered  settlement,  a  registered  judgment,  and  a  sta- 
tutable mortgage  ? 

Notice  was  allowed  to  prevail  against  the  Registry  of  Deeds 
Act;  it  was  of  no  avail  against  the  Registry  of  Judgments  Act. 
As,  however,  it  is  the  fact  of  registration  which  gives  its  whole 
effect  to  the  affidavit  of  ownership,  this  question  of  notice  can 
hardly  arise  in  respect  of  it. 

The  eleventh  section  of  the  18  &  14  Vict.  c.  29,  enacts,  "  That 
in  the  administration  in  Courts  of  Equity  of  the  assets  of  any 
person  against  whom  any  judgment  has  been  or  shall  be  entered 
up,  either  before  or  after  the  passing  of  the  Act,  who  shall  die 
seised  of  or  entitled  to  any  estate  or  interest  in  lands,  &c.,  the 
creditor  under  such  judgment  shall  have  the  same  rights  in 
respect  of  such  lands,  as  if  this  Act  had  not  been  passed"  It 
would  seem,  therefore,  that  though  the  creditor  should  convert 
his  judgment  into  a  mortgage  by  the  registration  of  the  affidavit 
of  ownership,  it  will  still  remain  for  the  purposes  of  administra- 
tion-suits or  judgment  governed  by  the  previously  existing  law. 
It  may  be  doubted  whether  the  effect  of  this  section  is  to  pro- 
hibit in  such  cases  the  assertion  of  the  rights  incident  to  the 
judgment  converted  into  a  mortgage,  or  not  rather  to  give  the 
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creditor  his  election  whether  to  proceed  as  statutable  mortgagee 
under  the  new  law^  or  as  a  judgment  Creditor  under  the  old  law. 
For  the  latter  purpose^  it  would  seem  essential  that  the  judg- 
ment should  still  be  registered  pursuant  to  the  7  &  8  Vict, 
c.  90.  A  twofold  registration^  followed  by  different  rights^  is 
thus  imposed  upon  the  creditor.  Begistered  as  a  deed^  the 
judgment  under  the  present  Act  obtains  priority,  during  the 
lifetime  of  the  conveyor,  over  judgments  not  so  registered. 
Begistered  as  a  judgment,  it  preserves  in  the  administration  of 
his  assets  that  priority  which  was  accorded  to  it  under  the  old 
law. 

The  abrogation  of  this  eleventh  section  of  the  previous  clauses 
of  the  Act  in  the  administration  of  assets,  lead^  to  the  inference 
that  the  third  section  must  be  intended  to  affect  the  relative 
priorities  of  creditors  more  generally  than  under  the  previous 
statutes. 

We  have  seen  the  nature  of  the  questions  which  arose  when 
the  registration  code  ended  with  the  Act  of  9  Geo.  4,  c.  85,  and 
how  much  of  doubt  and  difficulty  they  involved.  It  is  not 
likely  that  the  present  more  extended  system  will  be  less  pro- 
ductive. It  seems  to  us  faulty  in  many  respects.  The  rights 
of  parties  claiming  under  one  state  of  circumstances  declared  by 
reference  to  rights  arising  from  a  different  state  of  circum- 
stances ;  the  decisions,  the  result  of  one  system,  applicable  to 
its  constitution  and  governed  by  its  objects,  transferred  indefi- 
nitely to  a  second  system ;  enactments  loosely  adopting  the 
words  of  previous  statutes ;  and,  lastly,  provisions  of  a  stringent 
nature,  and  imposing  the  severe  penalty  of  forfeiture  upon  mere 
omission  or  neglect,  threaten,  as  time  and  circumstances  give 
rise  to  varied  and  conflicting  claims,  no  little  litigation,  and 
abundant  opportunity  for  judicial  criticism. 
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Akt.  III.  —  operation  of  judgments  on  the 

POWER  OP  SALE  AND  EXCHANGE. 

A  QUESTION  of  considerable  importance  with  respect  to 
the  operation  of  judgments  on  real  estate  appears  to  have 
been  raised  in  a  case  before  the  late  Master  of  the  Rolls^  and  to 
have  been  somewhat  unnecessarily  left  undecided  by  that  learned 
judge.  The  case  to  which  we  refer  is  Lord  Leigh  v.  Lord  Ash- 
burton,  reported  in  the  eleventh  volume  of  Beavan's  Reports.* 
The  question  was,  whether,  when  trustees  of  estates  which  are 
settled  in  the  usual  manner  have  a  power  of  sale  and  exchange, 
to  be  exercised  with  the  consent  of  the  tenant  for  life,  and  a 
judgment  is  entered  up  against  the  latter,  the  trustees  and  the 
tenant  for  life  can  sell  the  estates  without  the  concurrence  of 
the  judgment-creditor  ?  The  form  in  which  the  matter  came 
before  the  Court  was  rather  peculiar.  The  bill  was  filed  for 
specific  performance.  It  stated  that  in  the  year  1828  large 
estates  had  been  settled  on  the  Duke  of  Buckingham  for  life, 
with  remainders  over;  and  that  power  was  given  to  the  trustees 
of  the  settlement,  with  the  consent  of  the  tenant  for  life,  to  sell 
or  exchange  the  property,  and  for  that  purpose,  and  with  SQch 
consent,  to  revoke  the  uses  of  the  settlement,  and  declare  new 
ones.  PuU  powers  were  vested  in  the  trustees  to  give  receipts 
for  the  purchase-money.  The  bill  went  on  to  state  that  in 
May,  1847,  the  life-estate  of  the  Duke  of  Buckingham  had  been 
conveyed  in  trust  for  the  Marquis  of  Chandos ;  that  both  before 
and  after  the  date  of  the  conveyance,  judgments  were  entered 
up  against  the  Duke  of  Buckingham ;  and  that  since  such  date, 
judgments  had  in  like  manner  been  entered  up  against  the 
Marquis  of  Chandos.  All  the  judgments  were  duly  registered. 
The  bill  then  stated  that  the  plaintifi'.  Lord  Leigh,  as  the  sur- 
viving trustee  of  the  settlement  of  1828,  had  entered  into  a 
contract  with  the  defendant.  Lord  Ashburton,  to  sell  part  of 
the  estates  for  29,993/.,  but  that  the  latter  alleged  that  by 
reason  of  the  judgments  he  could  not  safely  complete  the  pur- 

»  P.  470. 
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chase.  The  plamtiff^  on  the  other  hand^  intdsted  that  he  ' 
able  to  make  a  good  title  to  the  property  agreed  to  be  sold. 
The  bill  was  filed  against  Lord  Ashburton  alone^  and  it  prayed 
that  it  might  be  declared  that  the  power  of  sale  and  exchange 
contained  in  the  settlement  of  May,  1828,  was  not  aflfected  by 
the  judgments,  but  remained  in  full  force^  and  that  the  i^ree- 
ment  might  be  specifically  performed. 

To  this  bill  Lord  Ashburton  filed  a  demurrer  for  want  of 
equity,  which  was  argued  at  considerable  length,  the  only  ques- 
tion raised  being,  whether  a  good  title  could  be  made  without 
the  concurrence  of  the  judgment-creditors.  Lord  Langdale, 
after  observing  that  the  question  was  one  of  very  great  im- 
portance and  difficulty,  declined  to  decide  it  at  that  stage  of 
the  cause,  upon  the  ground  that  it  could  not  be  satisfactorily 
disposed  of  on  demurrer.  Now  it  was  no  doubt  an  unusual 
course  to  raise  in  such  a  way  a  question  of  title  in  a  suit  for 
specific  performance;  but  as  it  was  so  raised,  there  does  not 
appear  to  have  been  any  good  reason  why  it  should  not  have 
been  determined.  The  point  involved  was  purely  a  question 
of  law,  as  opposed  to  one  of  feet,  and  the  adjournment  of  its 
decision  to  the  hearing  of  the  cause  could  famish  the  Court 
with  no  fresh  materials  upon  which  to  form  its  judgment.  We 
think,  therefore,  that  the  case  might  have  been  very  properly 
decided  on  demurrer.  Lord  Langdale,  however,  did  not  take 
this  view  of  the  matter,  and  the  suit  was  subsequently  com- 
promised. The  question  raised  by  the  demurrer  being  thus  left 
undetermined,  and  being  one  of  considerable  importance,  a 
short  examination  of  it  may  not  be  without  its  use.  In  dis- 
cussing it,  we  shall  discard  the  specialties  of  the  particular 
case,  upon  which  nothing  material  turns,  and  consider  the 
general  case  of  an  estate  in  settlement,  the  trustees  of  which 
have  a  power  of  sale  and  exchange  to  be  exercised  with  the 
consent  of  the  tenant  for  life,  against  whom  a  judgment  has 
been  entered  up.  The  question  is,  can  a  sale  be  made  under 
the  power  without  the  concurrence  of  the  judgment-creditor  ? 

We  may  begin  by  observing,  that  before  the  passing  of  the 
statute  1  &  2  Vict.  c.  110,  which  has  so  greatly  enlarged  the 
operation  of  judgments  on  real  estate,  the  trustees  and  the 
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tenant  for  life  could  unquestionably  have  sold  without  tbe 
concurrence  of  the  judgment-creditor.  The  trustees,  in  exer- 
cising the  power  of  sale  and  exchange,  would  of  course  have 
revoked  the  uses  of  the  settlement,  and  appointed  new  uses  to 
the  purchaser  of  the  property.  The  latter  would  therefore 
have  taken,  not  under  his  conveyance,  but  under  the  settlement 
itself,  and  the  estate  of  the  tenant  for  life  would  have  been  alto- 
gether gone.  The  estate  upon  which  the  judgment  attached 
being  thus  defeated,  the  lien  of  the  judgment-creditor  would 
have  been  defeated  also,  and  his  concurrence  in  the  sale  would 
have  been  unnecessary.  The  only  argument  that  could  have 
been  urged  against  this  view  of  the  matter  would  have  been, 
that  since  the  consent  required  from  the  tenant  for  life  to  the 
exercise  of  the  power  is  itself  in  substance  equivalent  to  a 
power,  he  could  not  lawAilly  give  such  a  consent,  when  to  do 
so  would  defeat  the  lien  arising  out  of  a  judgment  entered  up 
against  him.  There  would  have  been  nothing,  however,  at  the 
period  of  which  we  are  speaking,  to  hinder  his  defeating  this 
lien  by  means  of  any  power  that  might  have  been  vested  in 
him.  In  the  case  of  Doe  d.  Wigan  v.  Jones,*  where  the  owner 
of  an  estate  had  a  general  power  of  appointment  under  the 
common  uses  to  bar  dower,  with  an  estate  in  fee,  limited  in  the 
usual  manner  in  default  of  appointment,  and  a  judgment  was 
entered  up  against  him,  it  was  held  by  the  Court  of  Queen's 
Bench,  that  by  exercising  the  power  of  appointment  he  could 
defeat  the  judgment,  and  convey  the  estate  discharged  from  it. 

"  It  has  been  established,"  says  Lord  Tenterden,  "  ever  since  the 
time  of  Lord  Coke,  that  where  a  power  is  executed,  the  person  taking 
under  it  takes  under  him  who  created  the  power,  and  not  under  him 
who  executes  it.  The  only  exceptions  are  where  the  person  executing 
the  power  has  granted  a  lease,  or  any  other  interest,  which  he  may  do 
by  virtue  of  his  estate ;  for  then  he  is  not  allowed  to  defeat  his  own 
act.  But  sujffering  a  judgment  is  not  within  the  exception,  as  an  act 
done  by  the  party,  for  it  is  considered  as  a  proceeding  in  invitum,  and 
therefore  falls  within  the  rule." 

In  the  case  of  Skeeles  v.  Shearly,*  Lord  Cottenham  decided 
that  the  doctrine  laid  down  in  Doe  v.  Jones  held  good  in  equity, 
and  that  a  power  of  appointment,  executed  under  circumstances 
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similar  to  those  in  that  case^  defeated  the  lien  of  a  judgment  in 
equity^  as  well  as  at  law.  Upon  the  authority  of  these  cases^  it 
seems  clear  that  prior  to  the  statute  1  &  2  Vict.  c.  110^  the 
tenant  for  life^  in  the  case  we  are  considering^  might  have  law- 
fully given  his  consent  to  the  exercise  of  the  power  of  sale  and 
exchange^  notwithstanding  that  such  a  consent  is  substantially 
equivalent  to  a  power^  and  that  the  effect  of  his  giving  it  would 
have  been  to  defeat  a  judgment  entered  up  against  him. 
Before  that  statute  was  passed^  therefore^  the  trustees  and  the 
tenant  for  life  could  have  sold  the  estate^  without  the  concur- 
rence of  the  judgment-creditor. 

A  very  important  change^  however,  in  the  operation  of  judg- 
ments on  real  estate  has  been  effected  by  the  thirteenth  section 
of  the  statute  referred  to.  Lord  St.  Leonards  has  described 
the  nature  of  this  change  with  his  usual  force  and  accuracy,  in 
the  case  of  Bolleston  v.  Morton : — ^ 

"  That  which  formerly,  by  force  of  the  statute  of  Westminster, 
13  Edw.  1,  st.  1,  c.  18,  was  a  general  lien  upon  lands,  now  by  force 
of  the  express  directions  of  the  statute  1  &  2  Vict.  c.  110,  s.  13, 
becomes  a  specific  lien ;  words  cannot  be  more  express.  J£  a  man 
has  power  to  charge  certain  lands,  and  agrees  to  charge  them,  in 
equity  he  has  actually  charged  them,  and  a  Court  of  Equity  will 

execute  the  charge We  are  no  longer  dealing  with  a  general 

lien,  but  with  a  specific  incumbrance." 

It  is  plain,  therefore,  that  a  judgment  may  now  be  considered, 
as  a  general  proposition,  to  be  equivalent  to  a  specific  equitable 
charge  upon  the  real  estate  of  the  debtor.  Such  being  the 
case,  the  question  under  consideration  may  be  conveniently 
divided  by  inquiring,  first,  whether,  in  the  case  of  an  equitable 
charge  created  by  the  tenant  for  life  upon  his  life  estate,  a  sale 
could  be  made  under  the  power,  without  the  concurrence  of  the 
equitable  incumbrancer;  and,  secondly,  whether,  since  the 
passing  of  the  statute  1  &  2  Vict.  c.  110,  a  judgment-creditor 
is  in  the  same  position  in  this  respect  as  an  ordinary  equitable 
incumbrancer. 

Upon  the  first  of  these  points  we  apprehend  that  no  doubt 
whatever  can  be  entertained.  If,  indeed,  the  power  could  be 
exercised  by  the  trustees  alone,  the  effect  of  its  execution  would 
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be  to  defeat  the  life  estate^  together  with  the  chai^  which 
attached  upon  it^  and  thus  to  render  the  incmnbrancer's  con- 
currence in  the  sale  unnecessary.  But  to  authorize  an  execution 
of  the  power,  the  consent  of  the  tenant  for  life  must  be  obtained; 
and  the  latter,  after  creating  a  chaj^  upon  his  life-estate,  clearly 
could  not  give  his  consent  without  the  concurrence  of  the 
incumbrancer.  A  very  little  consideration  will  serve  to  show 
this  most  conclusively.  We  have  before  observed,  that  the 
consent  required  from  the  tenant  for  life  is,  in  substance,  equi- 
valent to  a  power.  It  is  so  treated  by  Lord  St.  Leonards,  in 
his  work  on  "  Powers,'*  where,  speaking  of  a  tenant  for  life, 
''  with  a  power  of  sale  and  exchange,'*  he  goes  on  to  say,  ''or, 
which  is  the  same  thing,  whose  consent  is  made  requisite  to  the 
exercise  of  such  a  power/* '  Divesting  the  matter  of  all  tech- 
nicalities, it  would  perhaps  be  most  in  accordance  with  the 
truth  of  the  case  to  say,  that  the  power  of  sale  and  exchange 
18  vested  jointly  in  the  trustees  and  the  tenant  for  life,  since 
both  are  intrusted  by  the  settlement  with  the  discretion  to  be 
en^iloyed  in  its  exercise,  which  is,  of  course,  the  material  part 
of  the  power.  Supposing,  then,  the  trustees  to  be  desirous  of 
selling  under  the  power,  it  is  apparent,  that,  if  the  tenant  for 
life  could  give  his  consent  to  a  sale  without  the  incumbrancer 
concurring  in  his  so  doing,  he  would,  in  fact,  be  able  to  join 
with  other  persons  in  executing  a  power  in  such  a  manner  as  to 
defeat  an  interest  which  he  had  previously  created.  In  other 
words,  he  would  be  able  to  derogate  from  his  own  grant,  which, 
upon  principles  of  natural  justice,  common  both  to  law  and 
equity,  no  one  is  permitted  to  do.  Lord  St.  Leonards  accord- 
ingly lays  it  down  most  distinctly,  that  ''  an  iuterest  created 
out  of  the  life  estate  cannot  be  defeated  by  an  execution  of  the 
power  {i.e,  of  sale  and  exchange),  where  it  is  to  be  exerdsed  by 
the  tenant  for  life,  or  with  his  consent ;  for  he  cannot  derogate 
from  his  own  grant.**  ^  To  render  a  sale  valid,  therefore,  in 
cases  where  a  charge  has  been  created  by  the  tenant  for  life,  it 
18  plain  that  the  incumbrancer  must  be  an  assenting  party.  It 
is  true  that,  as  the  charge  in  question  is  merely  an  equitable 

*  1  Siigd.  on  Powers,  62.  »  Ibid.  73. 
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interest^  a  purchaser  taking  without  notice  of  it  would  have  a 
good  title^  although  the  incumbrancer  did  not  concur  in  the 
sale.  This^  however^  is  a  consequence  arising  &om  the  peculiar 
doctrines  of  the  Court  of  Chancery,  which  throws  its  protection 
round  a  purchaser  for  valuable  consideration,  without  notice. 
Subject  to  this  exception,  if  it  can  be  properly  so  called,  the 
general  proposition  appears  to  be  beyond  dispute,  viz.,  that  a 
sale  could  not  be  made  without  the  concurrence  of  the  equitable 
incumbrancer. 

Let  us  now  proceed  to  consider  whether  the  effect  of  the 
thirteenth  section  of  the  statute  1  &  2  Vict.  c.  110,  is  to  place 
the  judgment-creditor  in  the  same  position  in  this  respect  as 
an  ordinary  incumbrancer.  In  considering  this  point,  we  shall, 
of  course,  assume  that  the  judgment  has  been  duly  registered. 
Such  being  the  case,  is  the  concurrence  of  the  judgment- 
creditor  as  essential  to  a  vahd  sale  imder  the  power,  as  we  have 
just  shown  that  of  an  ordinary  incumbrancer  to  be  ?  Let  us 
see  what  is  the  language  of  the  section  upon  which  the  question 
turns.     It  enacts  that — 

"A  judgment  already  entered  up,  or  hereafter  to  be  entered  up, 
against  any  person  in  any  of  her  Majesty's  Superior  Courts  at 
"Westminster,  shall  operate  as  a  charge  upon  all  lands,  tenements^ 
rectories,  advowsons,  tithes,  rents,  and  heremtaments  (including  lands 
and  hereditaments  of  copyhold  or  customary  tenure),  of  or  to  which 
such  person  shall,  at  the  time  of  entering  up  such  judgment,  or  at 
any  time  afterwards,  be  seised,  possessed  of,  or  entitled,  for  any 
estate  or  interest  whatever,  at  law  or  in  equity,  whether  in  possession, 
reversion,  remainder,  or  expectancy,  or  over  which  such  person  shall 
at  the  time  of  entering  up  such  juogment,  or  at  any  time  afterwards, 
have  any  disposing  power,  which  he  might  without  the  assent  of  any 
other  person  exercise  for  his  own  benefit,  and  sTiall  he  binding  as 
against  the  person  against  whom  judgment  shall  he  so  entered  wp,  and 
against  all  persons  claiming  under  him  after  such  judgment ; .  .  .  . 
and  that  every  judgment  creditor  shall  have  such  and  the  same  reme- 
dies  in  a  Court  of  Equity  against  the  hereditaments^  so  charged  hg 
virtue  of  this  Acty  or  any  part  thereof,  as  he  would  he  entitled  to  in 
case  the  person  against  whom  such  judgment  shall  have  heen  so  entered 
up  had  power  to  charge  the  same  hereditaments,  and  had,  hg  writina 
under  his  hand,  agreed  to  charge  the  same,  with  the  amount  of  sucn 
judgment  debt,  and  interest  thereon.'* 

A  careful  examination  of  the  wording  of  this  enactment  can 
leave,  we  think,  no  room  for  doubt  but  that  its  effect  is  to 
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it  is  still  an  undetermined  question,  whether  this  term  of  five 
years  is  to  be  confined  to  judgments  which  from  their  date 
would,  within  that  period,  reach  the  term  of  twenty  years 
from  their  original  entry  \  whether,  as  to  others,  a  revival  or 
redocketing  within  that  term  would  be  sufficient,  though  more 
than  twenty  years  before  the  date  of  a  subsequent  purchase. 

These  several  statutes  had  been  some  time  in  operation,  when 
it  was  thought  expedient  materially  to  alter  and  extend  the 
rights  and  remedies  of  judgment  creditors.  This  was  followed 
by  a  more  than  proportionate  increase  in  their  number.  The 
protection  to  purchasers  afibrded  by  the  existing  system  seemed 
then  capable  of  being  much  improved.  Great  expense  and 
delay  were  occasioned  by  the  multiplicity  of  books  in  which  it 
was  necessary  to  make  search.  Moreover,  while  rendering  the 
registration  of  judgments  more  complete,  it  seemed  desirable 
to  extend  the  same  system  to  other  matters,  which  recent  legis- 
lation had  converted  into  charges  on  land.  These  objects  the 
statute  7  &  8  Vict.  c.  90,  sought  to  effect.  Reciting  the  pro- 
priety of  establishing  one  office  for  the  registering  of  all  judg- 
ments in  Ireland,  ''in  which  alone,''  in  the  words  of  the 
preamble,  "  purchasers  and  heirs,  executors  and  administrators, 
may  find  all  judgments  which  would  bind  lands,  &c.,  in  the 
hands  of  a  purchaser,  or  give  a  preference  against  heirs,  execu- 
tors, or  administrators,  in  the  administration  of  their  ancestors', 
testators',  or  intestates'  effects,"  it  proceeds  to  enact,  that  after 
the  1st  Nov.,  1844,  the  books  for  docketing,  under  the  3  Geo.  2, 
and  the  books  of  revival  and  redocketing,  \mder  the  9  Geo.  4, 
shall  be  closed ;  providing,  however,  that  judgments  redocketed, 
or  entered  as  revived,  under  the  9  Geo.  4,  shall  operate  from 
the  time  of  such  redocketing  or  entry  after  revival,  as  if  regis- 
tered pursuant  to  the  present  Act,  with  all  the  benefit  of  their 
priority  as  existing  before  the  passing  of  the  Act.  Such  judg- 
ments, however,  are  restricted  to  the  provisions  as  to  re- 
registering (sec.  1). 

The  second  section  enacts,  that  judgments  docketed  under  the 
3  Geo.  2,  but  not  on  or  before  the  1st  November,  1844,  re- 
docketed  or  entered  after  revival,  under  the  9  Q«o.  4;  that 
judgments  which  on  or  before  the  1st  November,  1844,  shall 
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not  be  docketed,  under  the  8  Geo.  2;  and  lastly,  that  all 
judgments  received  after  the  1st  November,  1844,  shall  not 
affect  any  lands,  tenements,  or  hereditaments,  as  to  purchasers, 
mortgagees,  or  creditors,  unless  and  imtil  registered  pursuant 
to  the  present  Act,  The  first  class  are  deprived  of  all  effect 
from  the  1st  November,  1845 ;  but  the  other  classes  from  the 
1st  November,  1844  (sec.  2). 

The  sixth  section  enacts,  that  all  judgments  redocketed  or 
entered  under  the  9  Geo.  4,  shall,  within  twenty  years  from  the 
date  of  such  redocket  or  entry ;  and  that  all  judgments  regis- 
tered under  the  present  Act,  whether  then  first  dealt  with,  or 
that  they  had  been  previously  docketed  under  the  3  Geo.  2, 
shall,  within  twenty  years  from  the  date  of  registry,  be  null 
and  void  against  lands,  tenements,  or  hereditaments,  as  to  pur- 
chasers, mortgagees,  or  creditors,  unless  registered  or  re-regis- 
tered within  twenty  years  before  the  conveyance  made  to 
purchasers  or  mortgagees,  or  as  to  creditors,  within  twenty 
years  before  the  right  accrued;  and  so,  toties  quoties,  at  the 
expiration  of  every  succeeding  twenty  years  (sec.  6). 

The  seventh  section  declares,  that  an  original  entry  under  the 
3  Geo.  2,  or  under  the  present  Act,  shall  be  binding,  without 
any  redocket  or  registry  under  the  9  Geo.  4,  or  under  the 
present  Act,  on  all  purchasers  or  mortgagees  claiming  under 
any  conveyance  executed  within  twenty  years  from  the  date  of 
such  entry,  and  on  all  creditors  whose  rights  shall  have  accrued 
within  that  period,  subject  to  the  provisions  requiring  judgments 
entered  under  the  3  Geo.  2,  but  not  redocketed  or  entered  under 
the  9  Geo,  4,  to  be  registered  under  the  present  Act.  But  to 
affect  any  purchaser  or  mortgagee,  whose  conveyance  shall  be 
executed  at  any  time  after  twenty  years  from  the  date  of  the 
original  entry,  or  any  creditor  whose  right  shall  accrue  at  any 
time  after  the  like  period,  every  such  judgment  must  be  regis- 
tered within  twenty  years  before  such  subsequent  conveyance 
shall  be  executed,  or  such  right  shall  accrue;  and  so,  ioties 
quoties,  to  bind  later  purchasers,  mortgagees,  or  creditors.  It 
then  adds  a  proviso,  that  no  mortgagee  or  purchaser  shall  be 
affected  by  a  judgment  not  registered,  or  re-registered  as  against 
him,  although  such  judgment  may  affect  a  subsequent  incum- 
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branoer;  nor  shaU  radisahseqiieat  incambfanoerliepvvj^ 
by  the  protectaon  given  to  sach  mortgagee  or  pnrdiaser. 

It  has  been  held  (Cairoll  v.  WAicj,  10  I.  E.  R.  321)  that 
this  section  sets  at  rest  the  qoestion  which  azose  npon  the  con- 
struction as  well  of  the  first  as  of  the  second  section  rf  the 
'^  Bedocketing  Act/^  and  which  was  diBcossed  in  the  case  of 
Hickson  v.  ColHs^  above  refisned  to.  It  shows  that  the  true 
constroction  of  both  sections  was  that  nltimately  adopted.  It 
mnst^  however,  so  far  as  regards  the  present  Act,  be  read  sub- 
ject to  the  provisions  of  the  second  section.  It  does  not  dispense 
with  the  necessity  of  r^istration,  as  directed  by  that  section, 
and  without  which  judgments  have  no  binding  eflBcacy.  So  far 
as  respects  judgments  coming  within  the  present  Act,  its  mean- 
ing seems  to  be,  that  although  such  judgments  are  to  have 
no  adverse  efficacy  until  registered,  yet,  as  soon  as  registered 
within  the  prescribed  period,  the  binding  force  of  the  judgment 
is  to  have  reference  not  to  the  date  of  its  r^istry,  but  to  the 
date  of  its  entry. 

In  consequence  of  these  latter  enactments,  a  purchaser  was 
enabled,  by  a  search  for  twenty  years  back,  to  find  in  one  and 
the  same  office  all  the  judgments  which  could  affect  in  his 
hands  the  lands  of  his  vendor.  This,  of  course,  would  tend 
greatly  to  facilitate  the  transfer  of  property ;  nor  did  the  re- 
r^istration  made  compulsory  upon  the  creditor  seem  an  undne 
interference  with  his  rights.  It  was  not  too  onerous  a  task ;  nor 
did  it  seem  unfiur  to  call  upon  him,  within  the  limit  of  twenty 
years,  to  re-assert  his  claim  as  still  existing. 

But  his  rights,  which  it  had  been  the  tendency  for  many  years 
to  establish  and  enforce,  began  to  be  regarded  as  impolitic.  It 
was  thought  expedient  to  do  away  with  them,  so  fSar  as  the 
future  was  concerned,  and  to  restrict  them  where  they  already 
existed.  The  statute  18  &  14  Vict.  c.  29,  which  so  materially 
alters  the  law  of  judgments,  and  diminishes  their  efficacy,  deals 
also  with  the  subject  of  registration.  In  its  third  section  it 
enacts,  that  no  judgment  redocketed  or  entered  after  revival 
under  the  9  Oeo.  4,  and  not  before  the  passing  of  the  present 
Act  registered  under  the  7  &  8  Vict. ;  and  no  judgment  regis- 
tered under  the  said  last-mentioned  Act  before  the  passing  of 
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tlie  present  Act  ahall^  after  the  expiration  of  five  years  from  the 
15th  July,  1850  (the  date  of  the  passing  of  the  Act)^  affect  lands, 
&c.^  as  to  purchasers,  mortgagees,  or  creditors,  unless  again 
registered,  pursuant  to  the  statute  7  &  8  Vict.,  within  five  years 
before  conyeyance  made  to  purchaser,  or  as  to  creditors  within 
five  years  before  right  accrued.  It  then  provides,  that  when 
twenty  years  firom  the  date  of  the  redocket  or  entry  under  9 
Geo.  4  has  expired  or  will  expire  before  the  expiration  of  the 
five  years  from  the  15th  Jnly,  1850,  nothing  in  the  present 
enactment  is  to  be  taken  as  dispensing  with  the  necessity  of 
registration  under  7  &  8  Vict,  within  such  twenty  years.  The 
fburth  section  requires  that  all  judgments  which  shall  be  regis- 
tered or  re-registered  in  accordance  with  the  above  provisions 
shall  be  re-registered  within  successive  periods  of  five  years. 

The  doctrine  of  notice  has  not  been  allowed  to  interfere  with 
the  poUcy  of  these  enactments.  In  Beese  v.  Stead,  9  Ir.  E.  E, 
76,  Lord  St.  Leonards,  then  Lord  Chancellor  of  Ireland,  held^ 
overruling  the  previous  decision  of  the  Master  of  the  Rolls,  that 
notice  of  a  judgment  falling  within  the  9  Geo.  4,  c.  85,  and 
neither  revived  nor  redocketed  according  to  that  Act,  had  not 
the  effect  of  rendering  it  binding  upon  a  purchaser.  In  this 
his  decision  accorded  with  those  upon  the  analogous  English 
statutes.  Under  the  7  &  8  Vict.  c.  90,  by  which  the  English 
statute  2  &  3  Vict.  c.  11,  was  with  the  necessary  modifications 
extended  to  Ireland,  notice,  he  declared,  was  perfectly  imma- 
terial. It  was,  indeed,  the  established  doctrine  that  notice  of 
an  unregistered  deed  was  sufficient  to  bind  a  purchaser;  but 
any  analogy  between  the  cases  was  denied.  The  object,  of  the 
Registry  Act  was  to  secure  purchasers  against  prior  and  secret 
conveyances,  while  the  statutes  respecting  judgments  were  not 
intended  as  a  protection  against  secret  and  unknown  securities, 
but  rather  against  those  of  which  the  purchaser  must  be  assumed 
to  have  had  notice  {Re  Huthwaite,  2  I.  C.  R.  57). 

The  rights  of  judgment  creditors  inter  se  under  these  statutes 
have  also  been  the  subject  of  decision.  Judgments  as  regards 
personal  estate  never  had  any  priority,  while  ever  since  the 
statute  of  West.  2,  they  had  priority  inter  se  as  to  real  estate, 
according  to  the  terms  of  which  they  were  entered,  and  since 
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and  the  tenant  for  life.  And  we  may  further  observe^  that 
there  was  this  circumstance  in  Hole  v.  Escott  in  favour  of  the 
exercise  of  the  power,  viz.,  that  it  was  to  he  executed  by  the 
husband  and  wife  exclusively  for  the  benefit  of  their  children ; 
whereas  in  our  case  the  power  is  to  be  executed,  to  the  extent 
of  the  life  estate,  for  the  benefit  of  the  tenant  for  life  himself. 
The  case  of  Hole  v.  Escott,  therefore,  appears  to  be  a  very 
decisive  authority  in  favour  of  the  view  which  we  have  been 
taking  of  the  question  under  consideration.  Upon  the  authority 
of  that  case,  no  less  than  upon  the  principle  of  the  thing,  we 
feel  no  diflSculty  in  coming  to  the  conclusion,  that  in  cases 
where  the  trustees  of  an  estate  in  settlement  have  a  power  of 
sale  and  exchange  to  be  exercised  by  them  with  the  consent  of 
the  tenant  for  life,  and  a  judgment  is  entered  up  against  the 
latter,  the  estate  cannot  be  sold  to  a  purchaser  with  notice  of 
the  judgment  without  the  concurrence  of  the  judgment* 
creditor. 


Art.  IV.— the  PRESENT  STATE  OP  THE  MATRIMO- 
NIAL  LAW. 

IT  has  long  been  a  prevalent  opinion  among  all  classes  of 
Englishmen,  that  our  Matrimonial  Law  contains,  in  theory, 
many  inconsistent  and  repugnant  principles,  while  in  practice 
it  is  productive  of  much  injustice,  either  by  actual  wrong-doing, 
or  by  the  omission  of  justice  where  it  is  due.  Under  these  cir- 
cumstances, the  Government  not  long  since  came  to  the  conclu- 
sion, that  an  inquiry  should  at  last  be  made  into  the  principles 
and  practice  of  this  branch  of  the  law,  with  a  view  to  their 
amelioration  and  extension. 

Accordingly,  on  the  10th  December,  1850,  a  Royal  Commis- 
sion issued,  directed  to  Lord  Campbell,  Dr.  Lushington,  Lord 
Beaumont,  Lord  Redesdale,  Edward  PleydeU  Bouverie,  Esq., 
Spencer  Horatio  Walpole,  Esq.  (now  the  Right  Hon.  Spencer 
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Horatio  Walpole),   and   William  Page  Wood,  Esq.   (now  the 
Vice-Chaneellor  Sir  WiUiam  Page  Wood),  commanding  them 

"  To  inquire  into  the  present  state  of  the  Law  of  Divorce,  and 
more  particularly  into  the  mode  of  obtaining  divorces  a  vinculo  matri- 
fHonii  in  this  countrj,  and  to  report  to  her  Majesty  their  opinion, 
whether  any  and  what  amendments  might  be  made  in  the  present 
state  of  the  law  and  practice  on  that  subject." 

The  Report  of  the  Commissioners  made  in  pursuance  of  this 
Conmiission  has  been  lately  published.  On  taking  up  this  Blue 
Book,  our  legal  heart  fluttered  with  the  hope  that  we  should 
find  in  it  a  rationale  of  divorce,  justly  conceived  and  clearly 
enunciated ;  on  exegesis  of  the  principles  of  divorce,  with  their 
application  in  practice;  and,  lastly,  authoritative  suggestions, 
arising  out  of  the  two  former,  for  the  improvement  and  reform 
of  the  present  incomplete  and  discordant  system  of  law. 

This  we  expected.  Let  us  now  see  what  we  found.  Upon 
the  subject  of  divorce  a  vinculo  matrimonii,  the  Report  observes : 

"  With  regard  to  divorces  which  rescind  the  marriage  contract,  it 
is  to  be  observed  that,  strictly  speaking,  they  are  unknown  to  our 
law.  By  the  law  of  England  that  contract  is  indissoluble ;  and  when 
once  it  has  been  constituted  in  a  legal  manner,  there  are  no  means 
of  putting  an  end  to  it  in  any  of  oiu'  Courts.  Nevertheless,  the 
actual  dissolution  of  such  a  contract,  when  adultery  has  been  com- 
mitted, is  so  consonant  to  reason  and  religion,  that  where  the  general 
law  has  failed  to  give  a  remedy.  Parliament  has  stepped  in  to  provide 
one  specially,  by  passing  a  particular  law  in  favour  of  those  who  can 
make  out  a  case  which  will  warrant  its  interference." 

The  Commissioners  proceed  to  explain  "  what  the  law  is,  as 
well  with  regard  to  divorces  a  mensd  et  thoro  as  also  with  regard 
to  divorces  a  vinculo  matrimonii/^  and  then  submit  the  altera- 
tions and  improvements  ^'  which  may,  in  their  judgment,  be 
made  in  it  with  advantage,  and  also  with  safety .'' 

The  following  extracts  will  put  the  anxious  reader  into  pos- 
session of  the  Commissioners'  views  upon  the  subject  of  altera- 
tions and  improvements  in  the  present  law : — 

"  For  these  reasons  "  (certain  opinions  of  Hume  and  Paley),  say 
they,  "  we  think  that  our  laws,  while  allowing  divorces  a  mensd  et 
thoro  in  causes  of  adultery  and  outrageous  cruelty,  have  wisely 
denied  the  like  privileges  to  mere  dislike,  contrariety  of  temper, 
severity,  neglect,  or  voluntary  arrangements.  There  is  another 
cause,  however,  which  so  entirely  frustrates  all  the  objects  of  the 
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marriage  union,  that  it  may  reasonably  be  doubted  wbetber  it  should 
not  be  put  on  the  same  rooting  as  cases  of  cruelty.  We  allude  to 
wilful  and  obstinate  desertion. 

•  ••••# 

"  In  this  country  desertion  must  be  coupled  with  cruelty  before  it 
can  entitle  the  abandoned  party  to  a  sentence  of  separation ;  but  in 
reason,  in  principle,  and  in  its  moral  consequences,  it  can  hardly  be 
distinguished  from  cruelty  itself.  "We  are  therefore  of  opinion,  upon 
all  these  grounds,  and  especially  for  the  purpose  of  protecting  the 
wife  from  the  wanton  abandonment,  as  well  as  from  the  infidelity 
and  tyranny  of  the  husband,  that  wilful  desertion,  like  cruelty  and 
adultery,  should  enable  her  to  ask  judicial  relief,  if  not  by  a  sentence 
of  a  divorce  a  mensd  et  thoro,  at  least  by  an  award  of  proper  alimony 
for  her  separate  maintenance,  where  the  desertion  has  continued  for 
a  period  to  be  limited  by  the  Legislature. 

"  Though  these  three  causes  may  justify  a  separation  from  bed  and 
board,  it  does  not  follow  that  they  will  and  should  authorize  a  disso- 
lution of  the  marriage  bond,  so  as  to  leave  either  party  free  to  marry 
again;  for  it  is  that  liberty  in  which  the  danger  and  mischief  of 
divorces  principally  consist.  Adultery  may  be,  and  in  Protestant 
countries  it  is,  generally  deemed  a  sufficient  reason  for  rescinding 
the  union;  because  it  is  an  offence  which  destroys  altogether  the 
primary  objects  of  the  married  state,  by  introducing  in  some  in- 
stances a  confusion  of  offspring ;  by  cutting  off  in  o&ers  all  hope 
of  succession ;  and  by  diverting  all  the  affections  and  feelings  into 
strange  channels,  which  reason  and  religion  forbid  them  to  Sow  to. 
But  these  evils  cannot  necessarily  be  predicated  as  the  certain  results 
of  the  other  causes ;  for  in  them,  at  least,  there  is  always  a  possibility 
of  future  reconciliation ;  and,  if  it  be  possible,  it  is  for  the  interests, 
the  happiness,  the  well-being  of  society, — especially  that  part  of  it 
which  IS  most  exposed  and  least  protected,  the  woman  and  children, 
— that  in  such  a  matter  the  door  of  reconciliation  should  not  be 
closed.  We  are  therefore  of  opinion  that  divorces  a  vinculo  should 
not  be  extended  beyond  cases  of  adultery. 

"  Divorces  a  mensd  et  thoro  should,  for  the  causes  above  adverted 
to,  be  allowed  to  the  wife  as  well  as  to  the  husband,  and  desertions 
should  entitle  the  wife  to  a  remedy  by  way  of  alimony ;  but  whether 
divorces  a  vinculo  should  be  granted  at  the  suit  of  the  wife  vrith  the 
same  facilities  as  at  the  suit  of  the  husband,  is  a  question  which  has 
elicited  much  difference  of  opinion." 

To  divorce  a  vinculo,  in  the  woman's  case,  the  Commissioners 
go  on  to  say  they  are  averse : — 

"  Tor,"  say  they,  "  it  is  to  be  remembered,  according  to  the  just 
observation  of  Dr.  Johnson,  that '  the  difference  between  the  adultery 
of  the  husband  and  the  adultery  of  the  wife  (socially  speaking)  is 
boundless.'  *' 

The  Commissioners  finally  sum  up  "  the  alterations  and  im- 
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provements^'  which  they  think  may  be  made  in  the  law  of 
divorce  with  prudence  and  safety  thus^  viz. : — 

1.  That  the  distinction  between  divorce  a  mensd  et  thoro  and 
divorce  a  vinculo  matrimonii  shall  still  be  maintained. 

2.  That  the  grounds  for  divorce  a  mensd  et  thoro  shall  be  con« 
jugal  infidelity  and  gross  cruelty. 

3.  That  wilfiil  desertion  shall  either  be  also  a  ground  for  divorce 
a  mensd  et  thoro,  or  else  shall  entitle  the  abandoned  wife  to  obtain 
&om  her  husband  a  proper  maintenance  by  way  of  alimony. 

4.  That  divorces  a  mensd  et  thoro  may  be  obtained  by  the  wife  for 
the  above-mentioned  causes  as  well  as  tne  husband. 

5.  That  divorces  a  vinculo  matrimonii  shall  be  allowed  for  adultery, 
and  for  adultery  only. 

6.  That  divorces  a  mncuh  shall  only  be  granted  on  the  suit  of  the 
husband,  and  not  (as  a  general  rule)  on  the  suit  of  the  wife. 

7.  That  the  wife,  however,  may  also  apply  for  divorce  a  vinculo  in 
cases  of  aggravated  enormity,  sucn  as  incest  or  bigamy. 

The  other  clauses  we  do  not  quote,  inasmuch  as  they  refer  to 
a  distinct  part  of  the  present  subject,  viz.,  what  are  to  be  deemed 
and  treated  as  bars  to  divorce,  a  new  procedure  to  obtain,  and  a 
new  tribunal  to  grant  divorce,  &c. 

The  Report  is  signed  by  all  the  Commissioners,  save  Lord 
Bedesdale,  whose  dissentient  opinion  foUows,  in  which  his  Lord- 
ship sums  up  thus : — 

"  That  the  law  of  England,  which  now  holds  the  marriage  tie 
to  be  indissoluble,  should  remain  unaltered,  and  that  the  practice  of 
passing  exceptional  laws  in  favour  of  particular  cases  should  hence- 
forth be  discontinued." 

Appended  to  the  Report  are  certain  documents,  which,  from 
their  position  as  exhibits,  or  pieces  justificatives,  we  may  con- 
sider as  possessed  of  some  favour  in  the  eyes  of  the  Commis- 
sioners, and  they  therefore  will  carry  with  them  some  weight 
in  the  public  opinion. 

No.  4  contains  su^estions  with  reference  to  cases  of  incurable 
lunacy.     The  anonymous  writer  of  this  paper  asks : — 

"  Is  it  not  cruel,  then,  to  impose  upon  either  the  husband  or  wife 
of  a  lunatic,  whose  physical  powers  are  gone  for  ever,  the  celibate 
state,  unnatural  and  uzmecessary,  and  too  frequently  immoral  in  its 
results?" 

The  anonymous  writer  then  recommends : — 

"  A  release  or  divorce,  permitting  a  second  marriage,  even  though 
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the  limatic  be  alive,  which  might  then  be  deemed  and  be  legal,  without 
prejudice  to  the  incurable  lunatic  person,  and  his  or  her  childrea." 


The  next  document.  No.  5,  is 

''  A  letter  from  his  Holiness  the  Pope  to  the  king  of  Sardinia, 
dated  the  19th  September,  1852,  as  to  the  dogma  of  a  sacrament  in 
marriage." 

In  this  document,  which  we  must  say  we  felt  rather  surprised 
at  finding  in  such  a  place,  his  Holiness  thus  categorically  states 
the  Church's  opinion  upon  marriage : — 

"  It  is  a  dogma  of  the  faith,  that  marriage  was  elevated  by  our 
Lord  Jesus  Clmst  to  the  dignity  of  a  sacrament ;  and  it  is  a  point 
of  doctrine  of  the  Homan  Catholic  Church  that  a  sacrament  is  not 
an  accidental  quality  superadded  to  the  contract,  but  that  it  is  the 
very  essence  of  marriage,  so  that  the  conjugal  union  between  Chris- 
tians is  not  legitimate  unless  in  the  marriage  sacrament,  out  of 
which  there  is  nothing  but  mere  concubinage." 

AU  the  Commissioners,  except  Lord  Redesdale,  it  will  have 
been  seen,  abandon  the  principle  of  indissolubility,  as  no  longer 
tenable,  and  have  come  to  the  conclusion,  long  since  arrived  at 
by  all  Protestant  Europe,  except  England,  that  a  marriage  may 
be  lawfully  rescinded  by  judicial  sentence.  The  first-mentioned 
dogma  has,  however,  been  virtually  given  up,  even  in  England, 
for  many  years;  for  the  system  of  divorce  a  vinculo  by  legis- 
lative enactment,  is  obviously  founded  on  the  principle  that 
human  opinion  and  human  power  can  lawfully  deal  with  such 
a  subject;  and  the  nullifying  provisions  of  the  Marriage  Acts 
assert  the  latter  principle  in  a  most  offensive  form,  by  making 
jtL8t(B  nuptuB  depend,  not  on  the  essence  of  a  contract  which 
requires  only  consent  and  capacity,  moral  and  physical,  in  the 
parties,  such  being  demonstrable  by  general  evidence,  but  upon 
a  compliance  with  certain  conventional  rules  having  naught 
whatever  to  do  with  the  matter  of  the  contract  itself,  but  being 
framed  to  prevent,  or  at  least  to  check,  the  supposed  evils  which 
clandestinity  may  occasion  to  society.  These  Acts  treat  mar- 
riage as  the  pure  creature  of  law  and  convention,  making  it 
good  or  bad  according  as  mere  rules,  which  may  be  chopped 
and  changed  so  often  as  the  country  wishes,  are  obeyed  or 
infringed. 

The  principle  being  thus  admitted,  that  divorces  a  vinculo 
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may  be  lawfally  granted^  it  only  remains  to  be  seen  what  are 
the  causes  which  shall  justify  the'  Courts  in  making  such  a 
decree. 

The  Commissioners,  we  have  seen,  are  in  favour  of  adultery, 
and  feminine  adultery  only  at  the  first  blush ;  but  this  resolu- 
tion of  theirs  seems,  in  our  opinion,  to  limit  too  narrowly  the 
causes  of  divorce,  and  the  additional  restriction  in  the  case 
of  females  looks,  as  it  were,  contrary  to  natural  equity.  By 
a  rude  and  barbarous  people  the  infidelity  of  a  wife  may  be 
deemed  the  only  cause  which  will  justify  the  husband  in  putting 
away  his  consort,  and  that  superiority  of  sex,  which  masculine 
barbarism  always  asserts,  may  restrict  the  privilege  to  males 
only ;  but  does  not  civilized  life  unhappily  find  other  causes  of 
divorce  as  weighty  and  as  reasonable  as  adultery,  and  quite  as 
applicable  as  that  dereliction  to  the  one  sex  as  to  the  other  ? 

But  we  are  going  perhaps  too  fast.  The  rationale  of  divorce 
depends  upon  the  rationale  of  marriage ;  and  we  shall  not  be 
wrong  if,  before  we  proceed  fiirther,  we  inquire  a  little  into  the 
origin  and  object  of  that  important  institution. 

It  seems,  however,  somewhat  absurd  to  talk  of  the  institution  of 
marriage;  for  in  reality  there  can  be  no  doubt  that  it  instituted 
itself,  being  the  necessary  and  natural  union  of  the  sexes.  What 
the  law  or  the  will  of  society  did  in  reality  institute,  was  the  per- 
manency of  marriage ;  and  the  law  made  this  provision  for  the 
protection  of  the  children  which  had  resulted  from  the  union, 
as  nothing  short  of  permanency  could  protect  and  support  them. 
From  a  temporary  association  marriage  became  a  consortium 
vita.  But  if  there  was  to  be  such  a  union  of  destiny  as  these 
words  imply,  it  is  obvious,  that  before  two  persons  would  con- 
sent to  eflfect  it,  there  would  be  certain  points  stipulated  for  on 
either  side,  as  being  necessary  to  the  well-being  and  happiness 
of  each  in  the  state  of  association  which  they  contemplated. 
And  reasoners  would  urge,  that  the  infraction  of  any  one 
of  these  points,  if  it  bore  upon  the  purpose  and  object  of  the 
union,  and  was  essential  to  it,  should  invalidate  the  agreement ; 
for  such  a  contract  would  be  in  its  nature  entire,  and  not  admit- 
ting of  division. 

This  view  would  be  taken  up  and  inculcated  by  society,  for  as 
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it  made  marriage  permauent  for  purposes  conducive  to  its  own 
interests,  so  the  same  regard  would  impel  it  to  rescind  a 
contract,  the  conditions  of  which  had  been  infringed.  Though 
a  contract  may  be  meant  to  be  permanent,  it  does  not  neces- 
sarily follow  that  it  should  be  indissoluble ;  so  long  as  human 
nature  is  perverse,  or  feeble,  "  malum  est  consilium  quod  mutari 
nan  potest" 

This  is  marriage  in  its  original  form.  Let  us  see  how  it  has 
fared  under  the  influence  of  Christianity. 

We  will  take  our  own  ritual  in  illustration.  Although  it  may 
seem  superfluous  to  remind  the  reader  of  the  details  of  the 
marriage  contract,  as  entered  into  by  persons  according  to  our 
form,  yet,  as  some  may  have  forgotten  them,  it  will  be  as  well 
to  recapitulate  the  points  which  that  contract  contains. 

On  the  part  of  the  inchoate  husband  they  are — 

"  To  love,  comfort,  honom',  and  keep  the  future  wife,  in  sickness 
and  in  health,  and  forsaking  all  other  to  keep  himself  only  unto  her, 
so  long  as  they  both  shall  Hve." 

On  the  part  of  the  inchoate  wife,  the  points  of  agreement  are 
the  same,  with  the  addition  of  obedience  and  service,  and  the 
singular  omission  of  comforting. 

Here,  therefore,  are  clear  and  distinct  points  contracted  for, 
forming  collectively  an  entire  and  indivisible  compact.  Love 
towards  each  other,  moral  and  physical,  with  the  observance  of 
chastity  as  regards  all  other  persons,  compose  the  formula  of 
marriage,  and  permanency  is  a  characteristic  of  the  contract. 
In  these  respects,  the  marriage  of  Christianity  would  not  seem 
to  differ  from  the  original  contract  of  a  prior  age. 

But  aU  parties,  as  we  see  by  Lord  Redesdale^s  opinion  and 
the  well-known  Roman  doctrine,  do  not  admit  this.  And  the 
English  leffal  doctrine  approximates  to  the  Roman  view  very 
closely. 

Li  Proctor  v.  Proctor,^  Lord  Stowell  says : — 

"  The  English  law  goes  to  the  extent  of  considering  it  in  such  a 
case  as  an  act  hiffhl^  spiritual^  consecrated  by  divine  authority,  and 
as  such  indissoluble  by  human  power  for  amj  cause  whatever.^* 

1  2  Hagg.  Cons.  Eep.  296. 
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In  Dalrymple  v.  Dalrymple^^  the  same  judge  did  not  go  so 
far.     In  tliis  case  he  says  : — 

*'  In  most  civilized  communities,  acting  under  a  sense  of  the  force 
of  sacred  obligations,  it  has  had  the  sanctions  of  religion  superadded ; 
it  then  becomes  a  religious,  as  well  as  a  natural  and  civil  contract ; 
for  it  is  a  great  mistake  to  suppose,  that  because  it  is  the  one,  there- 
fore it  cannot  be  the  other." 

If  we  take  the  first  opinion  of  Lord  Stowell,  it  would  appear 
that  there  must  be  something  essentially  difierent  in  the  con- 
tract of  marriage  from  all  other  contracts^  so  as  to  render 
analogy  between  them  impossible ;  but  that  can  be  no  contract 
which,  though  one  or  both  parties  may  wantonly  infringe  it,  yet 
notwithstanding  such  infraction,  can  never  be  dissolved.  It  is 
an  absurdity  to  suppose  a  contract  to  be  indefeasible,  whatever 
the  contracting  parties  do,  or  omit  to  do,  in  special  reference 
thereto,  or  in  connexion  therewith. 

But  whatever  is  said,  marriage  is  essentially  and  really  a 
contract,  and  no  human  intelligence  can  treat  it  otherwise.  It 
is  a  contract  which  stands  alone  in  its  category,  as  weU  from 
the  peculiar  nature  of  the  duties,  as  also  from  the  identical 
responsibility  of  both  the  contracting  parties.  That  marriage  is 
a  contract  can  be  easily  shown.  In  the  first  place,  consent  is 
ahsolutely  necessary  to  it,  only  because  it  is  essential  to  the  crea- 
tion of  every  contract.  If  it  were  a  purely  religious  rite,  consent 
or  no  consent  would  make  no  diflFerence,  provided  the  mere 
ceremony  had  been  performed.  By  our  law  the  marriage  con- 
tract is  both  made  and  solemnized.  The  prayers  and  blessings 
of  the  priest  are  offered  and  given  with  the  view  of  making  the 
moral  obligation  of  the  conditions  of  the  contract  sink  deeper 
into  the  human  heart.  The  solemnization  does  not  constitute 
the  contract,  for  that,  like  all  other  contracts,  remains  human, 
hecause  it  must  be  performed  by  human  will  and  human  agencies. 
But  it  is  this  solemnization  of  a  human  contract  which  has  led 
to  the  vulgar  confusion  of  ideas  on  the  subject. 

If  we  caU  it  a  vow,  the  matter  is  not  made  more  clear;  for  a 
vow  is  a  contract  made  more  especially  before  Grod.  This  is  the 
common  interpretation    of  the  word.      But  if  a  vow  be  a 

^  2  Hagg.  Cons.  Eep.  63. 
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contract  (and  a  promise  between  two  parties^  with  reciprocal 
obligations^  cannot  be  aught  else)^  is  it  not  blasphemy  to  suppose 
that  a  contract  so  made  before  Him  would  be  interpreted  in  a 
diflFerent  manner  from  what  it  would  be  construed  by  the  equity 
which  He  has  implanted  in  the  human  breast  for  our  moral 
guidance  ? 

But  marriage^  as  we  have  said^  is  a  peculiar  contract^  being  so 
on  account  of  the  moral  principle  involved  in  it ;  and  it  is  this 
moral  principle  which  makes  it  sacred  and  serious.  Marriage 
is  a  union  of  soul  and  body^  but  only  so  far  of  both  as  it  is  a 
union  of  soul  involving  a  union  of  body.  The  moral  principle 
predominates :  being  maintained,  it  makes  marriage  a  sacred 
reality ;  and  being  infringed,  there  remains  but  a  mockery  and 
a  delusion.  This  governing  principle  should  be  kept  in  view  in 
determining  the  grounds  of  divorce,  and  it  must  not  be  for- 
gotten, that  a  breach  of  any  covenant  may  consist,  as  well  in  not 
performing  what  is  agreed  upon,  as  in  doing  what  it  was  agreed 
should  not  be  done. 

Adultery,  as  constituting  a  moral  unfitness  on  the  part  of  the 
guilty  person  to  associate  with  the  other  and  innocent  person, 
is  plainly  an  infraction  of  the  moral  principle  which  we  have 
referred  to;  and  surely  exaggerated  and  habitual  cruelty, 
open  attacks,  or  secret  machinations  against  the  life  of  either 
partner,  cannot,  in  justice,  claim  a  more  lenient  consideration. 
Wilful,  obstinate,  and  protracted  desertion  goes  even  deeper,  if 
possible,  to  the  root  of  the  marriage  compact,  and  banishment 
or  imprisonment  for  life,  on  criminal  grounds,  assimilates  closely 
to  the  latter. 

All  these  grounds,  in  reason  justify,  as  in  necessity  they 
demand,,  a  rescission  of  the  marriage  bond ;  and  this  brings  us 
to  the  consideration  of  a  most  deep  and  serious  question — should 
a  supervening  defect,  identical  in  its  nature  and  results  with 
one  which  would  have  been  an  impedimentum  dirimens  to  the 
validity  of  the  marriage,  if  it  had  existed  anteriorly  to  its 
celebration,  be  ranked  in  the  same  category,  and  give  an  equal 
title  to  a  divorce  a  vinculOy  the  difference  of  time  constituting 
no  distinction  of  cause  ?  Before  attacking  the  question  itself, 
we  will  call  the  reader^s  attention  to   the  radical  distinction 
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which  at  present  exists  between  a  sentence  of  nullity  and  a 
divorce. 

The  one  supposes  the  presence  of  some  cause  which  in  nature^ 
morality,  or  law,  has  rendered  the  compact  impossible  and 
impracticable.  The  other,  upon  the  assumption  of  a  valid  mar- 
riage, supposes  the  supervention  of  some  cause  which  the  law 
regards  as  necessitating  a  disruption  of  the  union  for  the  entire 
period  succeeding  the  sentence. 

The  Courts,  in  the  first  class  of  cases,  pronounce  that  the  contract 
was  never  made  ejure,  when  the  facts  show  that  one  of  the  asserted 
contracting  parties  was  incapax  voti,  e,  g.  by  reason  of  physical 
inaptness,  insanity  or  imbecility,  a  pre-existing  marriage,  con- 
sanguinity or  affinity  within  the  fourth  degree,  want  of  consent, 
through  the  influence  of  force  upon  fear,  firaud  operating  in  an 
error  personcB,  whether  as  regards  the  individual  or  the  sex,  an 
arbitrary  defect  under  the  Marriage  Acts  and  impuberty. 

Now,  it  is  obvious  that  some  of  these  incapacities  may  arise 
and  supervene  in  the  case  of  a  union  which,  in  its  origin  and 
early  stages,  was  morally  and  physically  complete  and  perfect. 
Confirmed  insanity  in  either  sex,  or  mental  imbecility  and  physical 
prostration  in  the  male,  may  suddenly  burst  upon  the  one  party 
whilst  the  years  of  the  other  are  still  young ;  or  inveterate 
sterility  in  the  female  may  defeat  a  husband's  dearest  hopes. 

Is  that  sound  reasoning  which  draws  a  distinction  between 
those  cases  wherein,  through  an  original  defect,  the  contract 
could  not  be  initiated,  and  those  other  cases  wherein  a  super- 
vening and  accretive  defect  precludes  that  contract  from  being 
maintained  and  kept  in  execution  ? 

yfe  have  noticed  the  addendum  to  the  Report,  which  contains 
certain  recommendations  as  to  divorce  by  reason  of  madness. 
But  to  treat  such  a  ground  of  divorce  in  that  manner  was  surely 
not  systematic.  It  should  have  taken  its  place  in  a  distinct 
classification  amongst  other  supervening  defects.  Unless  the 
general  principle  which  we  have  referred  to  be  allowed,  that 
a  supervening  cause  should  enure  to  a  dissolution  of  marriage, 
madness,  which  is  only  one  of  the  divisions  of  that  principle, 
however  strong  may  be  its  claims  to  our  commiseration,  can 
have  no  logical  force  of  itself  as  a  ground  of  divorce. 
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These  are  our  so^estions.  But  whatever  may  be  thought  of 
them^  we  sincerely  think  that  the  public  are  entitled  to  a  more 
liberal  and  extended  law  of  divorce  than  the  Commissioners 
appear  inclined  to  recommend.  And  here  we  cannot  refrain 
from  remonstrating  against  that  injustice  which  would  draw  a 
distinction  between  an  injury  done  to  a  wife  and  an  injury 
done  to  a  husband.  Christianity  regards  the  sin  as  the  same^ 
and  the  wife  feels  the  wrong  as  deeply  as  the  husband.  Dr. 
Johnson's  reasoning  is  scarcely  applicable^  and  if  it  proves  any- 
thing^ only  shows  that  the  husband  is  more  injured  by  the  act 
of  adultery,  not  that  the  wife  is  not  injured  at  all. 

What  we  like  least,  however,  in  the  Beport  is  the  spirit  in 
which  the  claim  to  divorce  is  discussed  and  considered.  It  is 
discussed  and  considered  solely  in  the  light  of  the  supposed  or 
presumed  convenience  or  inconvenience  of  the  public.  This  is 
a  new  and  certainly  unfair  mode  of  viewing  a  question  which 
concerns  individuals  alone,  and  it  would  not  do  to  introduce 
it  too  largely  into  the  doctrine  of  actions  at  law;  if  so,  a 
jury  would  have  first  to  consider,  not  whether  we  were  damni- 
fied, and  deserved  recuperation, — ^not  whether  our  rents  were 
due  and  unpaid,  or  our  fences  levelled  by  some  green  or  badly- 
moimted  fox-hxmter;  but  whether  it  would  not  be  more  ad- 
visable to  let  our  tenants  emigrate  to  America  by  means  of  those 
arrears  of  rent  which  should  have  been  in  our  pockets, — or 
whether  it  might  not  operate  as  a  heavy  blow  and  a  severe  dis- 
couragement to  the  maintenance  of  the  scratchpack  in  our 
neighbourhood,  and  emigration  and  the  colonies,  fox-himting 
and  all  health-giving  sports  might  not  be  henceforth  discontinued, 
if  we  should  recover  damages,  and  obtain  justice.  The  issue  in 
divorce,  as  in  the  cases  we  have  suggested,  is  a  particular  one, — 
it  is  justice  or  injustice  to  individuals. 

Stress  is  laid  upon  the  eternally-quoted  verba  rotunda  of  Lord 
StoweU,  in  Evans  v.  Evans,  as  forming  a  code  and  touchstone  of 
everlasting  morality.  But  is  this  the  way  in  which  a  question 
affecting  the  happiness  or  misery  of  individuals  should  be 
handled  ?  Is  it  to  be  considered  a  foregone  conclusion,  because 
a  judge  of  a  past  generation  exhausted  his  eloquence  in  showy 
and  sounding  sentences  ?     Certainly  not.     We  think  questions 
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of  human  rights  should  be  considered  on  principles  of  the  lex 
vera  and  justice  alone,  not  on  the  prejudiced  advocacy  of  one 
man.  The  only  lawful  object  which  can  be  attributed  to 
divorce  is  to  do  justice  to  the  innocent  and  injured  person, — ^to 
remove  an  odious  partner  without  at  the  same  time  condemning 
the  other  to  perpetual  celibacy;  and,  lastly,  to  withdraw  from 
the  children  of  the  marriage  the  pestilential  example  of  a  vicious 
or  profligate  parent. 

The  importance  of  a  moral  and  tranquil  home  to  the  training 
and  education  of  children,  if  they  are  afterwards  to  become  well- 
conducted  members  of  society,  it  is  superfluous  to  mention;  and 
it  is  equal  surplusage  to  observe  that  a  home  is  created  by  and 
depends  upon  marriage  alone.  But  it  is  a  necessary  condition, 
to  that  home  becoming  a  training  school  for  the  young,  that  the 
parents  who  govern  it  should  be  virtuous  and  united, — ^that  the 
law  should  not  be  so  lamentably  incomplete  as  to  compel  a 
husband  to  retain  a  noxious  wife  at  his  hearth  to  contaminate  his 
family  by  her  example,  or  make  them  participators  in  her  social 
shame,  because  his  means  cannot  enable  him  to  buy  justice  of 
the  Legislature,  and  by  discarding  his  guilty  partner,  substitute 
in  the  care  of  his  children  a  wife  selected  with  the  experience 
which  a  painful  past  has  given  him. 

At  page  13  we  have  the  quotation  of 

"  Felices  ter  et  amplius, 
Quos  irrupta  tenet  copula,"  &c. 

Here  we  must  say  we  do  not  quite  see  the  force  or  appli- 
cability of  this  quotation.  The  happiness  of  united  and 
virtuous  couples  is  no  argument  that  justice  should  not  be 
done  to  injured  consorts  whose  position  is  the  reverse. 

If  we  lay  aside  justice,  and  consider  the  question  as  merely 
one  which  regards  public  convenience  or  advantage,  we  are 
in  a  hopeless  position  to  decide  it ;  for  there  are  no  statistics 
which  can  enable  us  to  come  to  a  general  conclusion  whe- 
ther the  facility  of  judicial  divorce  is  conducive  to  morals 
or  not.^     And  it  may  be  much  doubted  if  in  the  nature   of 

*  At  p.  73,  we  find  the  following  passage,  which  we  cannot  forbear  to 
qraote : — "  The  average  cost  of  rescinding  a  marriage  in  Scotland  is  30^. 
Where  there  is  no  opposition  20^.  will  suffice.    In  one  case  the  entire 
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things  there  could  be  statistics  of  this  kind.  Single  experiences 
alone  must  be  examined.  A  priori,  it  seems  clear  that  the  ability 
to  contract  a  second  marriage  in  conformity  with  the  law  would 
substitute  such  marriage  for  its  only  alternative^  viz.^  illicit  in- 
trigue^ or  degrading  promiscuous  intercourse;  while  the  experience 
of  every-day  life  shows  that  the  latter,  by  the  operation  of  this 
virtuous  law,  so  lauded  by  Lord  Stowell,  has  been  the  lot  of  the 
English  middle  class,  from  whom,  practically  speaking,  divorce 
has  been  hitherto  undoubtedly  withheld.  The  poor  and  the 
rich  alone  enjoy  the  privilege :  the  former  disregard  the  law,  as 
the  annals  of  bigamy  clearly  show ;  and  the  latter  find  a  by- 
way through  it  by  purchasing  a  parliamentary  right  to  re- 
marriage. 

It  is  not  one  of  the  least  remarkable  features  of  the  Report  that 
it  shows  a  certain  psychological  quality  which  belongs  to  Britons 
in  considering  most  subjects,  viz.,  to  exclude  from  such  consider- 
ation everything  which  is  not  British, — ^to  treat  British  human 
nature  as  something  distinct  from  general  human  nature, — ^and 

expenditure  was  but  15^.  17*.  6rf.  From  November  1836  to  November 
1841  (five  years),  the  Supreme  Civil  Tribunal,  the  Court  of  Session  at 
Edinburgh,  pronounced  ninety-five  sentences  of  divorce  h  vinculo  matrix 
monii.  The  parties  litigant  were  almost  aU  of  the  humbler  classes, 
including  four  servants,  four  labourers,  three  bakers,  three  tailors,  two 
soldiers,  one  sailor,  a  butcher,  a  shoemaker,  a  carpenter,  a  weaver,  a 
blacksmith,  an  exciseman,  a  ropemaker,  a  hairdresser,  a  quillseller,  a 
plasterer,  a  carver,  a  tobacconist,  and  a  bootmaker,  as  well  as  every  variety 
of  small  tradesmen  and  petty  shopkeepers.  But,  except  in  a  smgle  in- 
stance (the  case  of  a  lady  of  rank  agamst  her  husbana),  not  one  of  the 
Scottish  gentry  figures  in  the  list." 

By  this  extract  we  see,  that  in  Scotland  only  the  poor,  as  in  England 
and  Ireland  only  the  rich,  affect  divorce :  in  the  one  country  it  is  so  dieap 
that  it  cannot  be  fashionable ;  in  the  other  it  is  a  luxury  which  can  only 
tempt  the  very  opulent.  The  Commissioners,  by  publishing  this  table, 
evidently  feel  that  there  is  a  dilemma  before  the  Ijegislature.  Scotland 
shows  that  divorce  may  be  so  cheap  that  rich  and  respectable  people 
will  not  avail  themselves  of  it.  In  England  we  weU  know  that  quite  the 
reverse  is  the  order  of  the  day. 

"  Quali  i^tur  victu  sapiens  utitur,  et  horum 
Utrum  imitabitur  P  Hac  urget  lupus,  hac  canis  angit." 
The  real  cause,  however,  of  the  penury  of  divorce  on  the  part  of  the 
Scottish  gentry  is,  that  being  for  the  most  part  rigid  Episcopalians,  ap- 
proximating closely  to  S^manism  in  many  great  and  important  points, 
they  entertain  the  doctrine  of  the  indissolubility  of  marriage ;  and  this, 
necessarily,  if  nothing  else  could,  would  keep  mem  out  of  the  Commis- 
sary's court. 
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particularly^  if  a  principle  existing  in  the  present  day  be 
exploded^  to  revert  to  one  long  cold  in  antiquity,  and  make  a 
richauffie.  The  analogous  conduct  of  the  Reformers  in  Charles's 
time  is  notorious.  They  made  a  new  constitution  on  the  bold 
but  absurd  pretence  that  they  were  restoring  the  old  one. 

On  the  probability  of  it  being  after  all  a  revival,  the  Com- 
missioners are  in  favour  of  divorce  a  vinculo,  because  it  is 
extremely  doubtful  whether  that  is  not  the  real  state  of  the  law 
now,  for  how,  when,  or  on  what  principle  it  was  abrogated  is  at 
the  present  time  wholly  inexplicable.^  But  the  radical  error  of 
this  Commission,  like  many  others,  is  that,  in  our  opinion,  there 
is  not  enough  of  the  lay  element  amongst  the  Commissioners. 

In  the  first  place,  lawyers  are  the  best  (at  least  they  are  the 
only)  judges  of  reforms  of  practice ;  but  when  it  comes  to  a 
reformation  of  laws,  what  is  there  in  their  antecedents  that 
qualifies  them  for  such  inquiries  better  than  other  men  7  A 
priori  there  is  libthing  whatever;  and,  in  fact,  it  is  notorious 
that  there  never  was  a  good  law,  nor  any  law  whatever  of 
importance,  which  has  emanated  txx)m  the  legal  body.  To  refer 
to  lawyers  the  consideration  of  the  law  of  divorce  is  to  assume 
that  they  must  know  most  about  the  circumstances  which  lead 
to  it,  or  the  moral  or  religious  grounds  which  support  and 
should  limit  the  application  of  that  law.  But  the  persons  who 
are  best  qualified  to  do  so  are,  in  the  first  place,  les  experts 
themselves,  and,  in  the  next  place,  jphilosophers  and  theologians. 
But  are  lawyers  necessarily  either  ?  We  think  not, — ^no  more 
than  they  are  railway  contractors,  horse  jockeys,  or  surgeons, 
because  they  occasionally  make  inquiries  into  the  disputes  smd 
contentions  of  those  members  of  society. 

It  may  even  be  supposed  that  their  legal  habits  of  letting 
their  minds  acquiesce  in  any  existing  law,  whatever  it  may  be, 
and  of  drawing  from  the  premises  of  its  presumed  excellences  the 
hard,  dry,  and  necessary  conclusions  which  the  words  of  that 
law  convey,  would  incapacitate  them  as  a  body  from  becoming 
safe  or  sound  speculators  upon  improvements  in  legislation.  Such 
a  condition  of  mind  must  imfit  them  for  sturdy  inquiries  into  the 
truth  and  justice  of  premises.   Besides,  their  premises  are  always 

*  The  portion  of  the  Eeport  bearing  upon  this  subject  is  extremely  curious. 
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ready  formed.  No  synthesis  is  required  to  make  them^  and  no 
critical  analysis  can  be  dared^  when  they  have  once  been  made. 
There  then  remains  no  work  for  the  lawyer  but  simple  and  stem 
ratiocination  as  from  immutable  and  admitted  truths.  There  is^ 
therefore,  no  reason  a  priori  that  a  lawyer,  considering  him  in 
such  his  paramount  character,  should  make  a  legislator,  than 
that  the  man  who  drives  a  mail-coach  should  be  a  coachmaker 
or  a  tiresmith.  The  habits  and  studies  of  the  lawyer  also  tend 
irresistibly  to  make  a  conservative  of  him,  —  at  least  so  far  a» 
regards  the  laws.  There  are  but  few  though  brilliant  exceptions 
of  his  being  a  reformer,  good,  bad,  or  indifferent. 

The  object  of  our  remarks  must  not  be  misunderstood.  We 
make  no  suggestions  as  to  what  would  be  the  best  course  for 
the  Government  to  adopt  in  making  its  preliminary  inquiries 
before  determining  on  any  measure  which  the  necessities  of  the 
country  demand.  We  only  wish  to  point  out  that  there  was  no 
more  reason  for  referring  to  lawyers  the  legislative  question  of 
divorce,  which  concerns  all  classes  of  Englishmen,  than  there 
would  have  been  for  referring  to  them  the  question  of  the  com 
duties  and  free  trade,  or  the  emancipation  of  the  Irish  and  the 
Jews. 

But  as  Blackstone^s  Commentaries  have  led  to  a  general 
reform  of  the  Common  Law  of  England,  in  spite  of  the  specious 
glossings  of  that  writer,  so  a  treatise  on  the  Law  of  Divorce 
— ^for  such  the  Report  is,  however  short  of  fiill  and  perfect 
justice  may  be  its  recommendations  —  will  ultimately,  in  all 
probability,  do  more  for  reform  in  this  department  of  law  than 
the  Commissioners  themselves  either  intended  or  proposed.^ 

*  At  page  46  we  find  the  following  passage :— "  The  testimony  should 
be  oral,  pnncipall]^*  at  least,  if  not  entirely,  instead  of  being  taken  (zs  it  is 
now  in  the  Ecclesiastical  Courts,  wpon  written  answers  to  written  inter" 
rogatories,  where  the  second  and  every  succeeding  question  is  propounded 
to  the  witness  without  tiie  propounaer  knowing  what  answer  has  been 
given  to  the  first,"  &c.  Dr.  LuBhington's  evidence  is  quoted  as  the  au* 
thority  for  this  startlmg  piece  of  information,  but  it  contradicts  it  entirely. 
The  gentleman  who  framed  the  Beport  not  reading  the  beginning  of  his 
authority,  confounded  the  taking  oi  evidence  in  chief  with  that  on  crosa 
interrogatories.  In  this  quotation  we  may  see  how  boldly  and  conveniently 
a  preconception  deals  with  a  fact  which  is  opposed  to  it.  *' AccUnis  faUts 
anifims  meliora  recusat" 


(    51     ) 


Art.  v.— THE  BIRMINGHAM  CONFERENCES  ON  THE 
REFORMATION  OF  YOUNG  CRIMINALS. 

BIRMINGHAM  has  again  taken  the  initiatiye  in  the  very 
useful  and  needful  movement  for  the  purpose  of  impelling 
Parliament  to  provide  places  where  young  criminals  may  be 
reformed^  instead  of  prisons  where  they  are  npw  confirmed  as 
felons. 

All  the  grounds^  and  all  the  reasons^  and  all  the  argumentsj 
and  all  the  facts^  and  all  the  expenments^  which  establish  this 
conclusion^  and  support  this  cause^  are  obvious  to  the  mind  and 
heart  of  every  philanthropist  in  the  kingdom^  however  weak 
the  one^  and  however  small  the  other :  and  have  been  so,  any 
time  for  the  last  twelve  months  at  least.  Very  considerable 
doubt  exists,  however,  as  to  the  best  mode  of  organizing  the 
establishments  required  for  the  purpose,  and  of  framing  the 
provisions  of  the  Bill  for  carrying  the  system  out ;  also  a  stiU 
broader  preliminary  question  exists,  as  to  whether  the  discipline 
of  the  new  schools  shall  be  correctional  and  penal  or  not,  and 
if  so,  how. 

On  all  the  first-mentioned  points,  discussion  at  the  Great 
Birmingham  Conference,  or  indeed  anywhere  else,  could  but  be 
foolishly,  and  as  fiEur  as  valuable  time  and  opportunity  went, 
wastefiilly  applied.  On  all  the  last  points  named,  discus- 
sion was  obviously  needed;  and  for  this,  the  Conference  afforded 
the  fittest  possible  occasion,  se^g  the  large  number  of  practical 
men  who  had  gathered  from  all  quarters  of  the  kingdom  pur- 
posely to  entertidn  such,  and  no  other  questions. 

It  is  to  be  lamented  that  the  Conference  so  little  answered 
this  reasonable  expectation.  On  the  preceding  evening  a  very 
small  number  of  the  promoters  of  the  Conference  prepared 
the  resolutions  which  we  insert  in  this  article,  and  by  the  side 
of  which  we  shall  reprint  those  passed  at  the  former  Conference, 
precisely  two  years  before,  in  order  to  show  how  far  short  the 
new  ones  fall  of  the  old  ones,  and  how  ineffectual  the  late 
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Conference  was  in  advancing  the  question.  About  tliree-fourtlis 
of  the  morning  meeting  and  the  whole  of  the  evening  one  were 
entirely  occupied  with  speeches  on  the  general  principle^  that 
young  offenders  had  better  be  reformed  than  criminalized; 
though  notwithstanding  the  wordy  sermons  in  the  mornings  we 
never  heard  better  orations  on  the  subject  than  those  which 
delighted  the  3^000  audience  who  thronged  the  vast  Music  Hall 
in'  the  evening.  Those  of  Lords  Shaftesbury,  Harrowby,  and 
Ly ttelton,  and  Mr.  Hill,  seemed  to  us  peculiarly  apt  and  powerfdl. 
Of  course,  any  assembly  in  the  nation  would  have  responded  in 
the  same  unanimous  shout  of  ^^yes'^  (a  curt  and  emphatic  mode 
of  assent  in  use  there),  which  greeted  the  resolutions. 

In  the  midst  of  the  chaotic  narration  of  trite  facts,  and  first 
principles,  which  wearied  the  patience  of  the  morning  Confer- 
ence, the  following  shreds  of  practical  suggestion  and  useful 
discussion  obtained  fragmentary  debate : — 

First,  Lord  Shaftesbury  said  that — 

**  "With  respect  to  children,  also,  it  was  absolutely  necessary  to 
have  recourse  to  some  other  plan  than  that  of  mere  authority. 
Nothing  could  be  more  certain  than  that  correction  should  be  com- 
bined with  kindness,  if  we  desired  to  produce  any  effect  upon  the 
little  hearts  of  children  of  tender  years.  [Hear,  hear.]  As  to  the 
pecuniary  advantages  of  a  reformatory  system,  he  stated  that  in 
Liverpool  alone  the  annual  loss  by  plundering  and  pilfering  was  not 
less  than  700,000Z.  One-fourth  of  this  sum,  if  devoted  to  the  pur- 
poses for  which  this  congress  was  met,  would  go  to  cut  up  the  whole 
system  altogether.  [Cheers.]  The  effect  of  kindness  was  most 
remarkable  upon  those  who  during  all  their  lives  bad  heard  nothing 
but  oaths  and  violent  language,  and  he  had  seen  most  of  the  remark- 
able instances  of  the  effects  of  this  conciliatory  and  humanising 
system  in  some  of  the  'refuges'  which  had  been  established.  [Hear, 
hear.]  He  was  anxious,  however,  to  give  one  word  of  advice  on  the 
subject  of  commencing  reformatory  schools,  and  that  was,  to  avoid 
any  tmnecessary  haste  in  filling  every  ward  or  room  in  the  house, 
but  rather  to  devote  attention  to  the  collection  of  a  very  small 
nucleus  of  eight  or  ten,  who,  when  under  the  influence  of  a  land  and 
affectionate  governor,  would  be  invaluable,  in  leavemng  others  who 
might  afterwards  be  brought  within  the  range  of  their  influence." 

Nothing  can  be  juster  than  this  preference  for  young  offenders, 
of  kind,  over  the  military  system  of  discipline.  The  personal 
mesmerism  of  the  patient  by  the  physician  is  also  essential. 
No  reformation  avails  which  does  not  set  its  roots  in  the  heart. 
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end  it  cannot  be  planted  there  by  macliinery  or  by  formal 
regulations^  or  by  any  normal  discipline  alone.  It  is  said  that 
Mr.  Ellis  reforms  boys  purely  by  his  peculiar  personal  influence 
over  them.  There  is  no  doubt  that  his  personal  influence  effects 
it,  and  that  such  means  are  indispensable;  but  it  is  a  mistake^ 
which  it  is  well  to  correct,  that  Mr.  Ellis's  great  power  in  doing 
this  is  peculiar  to  him,  to  countenance  which  would  be  to  dis- 
courage all  establishments  of  the  kind :  for  it  is  obvious  that 
men  "  peculiarly*'  gifted,  cannot  be  had  for  an  irksome,  and  not 
very  profitable  office.  Any  man  with  a  kind  heart,  who  Hkes 
boys  and  understands  them,  and  is  both  plucky  and  good 
tempered,  may  readily  enough  qualify  himself  for  the  work. 
Lord  Shaftesbury  recommends  the  small  family  system  j  begin- 
ning with  a  nucleus  of  ten  or  twelve  boys  as  a  leaven  for  the 
■rest.  This,  like  everything  that  falls  from  him,  though  wise 
and  judicious,  cannot  be  done  to  any  extent,  as  the  boys  who 
possess  the  qualities  of  head  and  heart  so  to  act  with  effect  do 
not  abound ;  and  the  institution  would  probably  be  in  existence 
for  a  long  time  before  as  many  as  ten  or  twelve  such  boys  came 
there  :  the  great  requirement  is  to  keep  the  children  at  first  in 
families,  distributed  and  associated  with  great  discretion. 

The  doctrine  of  discipline,  and  the  question  whether  the 
detention  should  commence  with  any  correction,  and,  if  so, 
what  correction,  were  happily  mooted  by  Mr.  Milnes,  who 
incidentally  said  that,  in  deference  to  public  opinion,  he  was  for 
a  preliminary  stage  of  correctional  discipline  and  even  of 
corporal  punishment.  Mr.  Hill  denounced  this  as  a  '^pernicious 
principle.'' 

"  They  were  assembled  to  correct  and  reform  public  opinion,  which 
required,  if  possible,  even  more  correction  and  reformation  thau  the 
children  themselves.  To  public  opinion  was  to  be  traced  the  present 
disgraceful  alienation  and  depravity  of  thousands  of  children.  He 
would  never  cease  to  inveigh  against  that  public  opinion  till  it  was 
completelv  altered,  and  until  every  man  felt  that  he  had  been  part 
-and  parcel  of  the  cause  of  the  mischief  which  had  been  done — ^that 
he  had  been  either  mistaken,  indifferent,  or  inactive,  and  that  he  had 
not  done  his  du^  as  a  man  and  a  Christian,  or  these  things  would 
not  now  exist.  [Hear,  hear.]  The  effect  of  the  application  of  the 
principle  of  Mr.  Milnes  on  the  child  would  be  most  injurious,  for 
they  would,  iu  fact,  tell  it  that  it  was  only  punished  and  tortured  in 
deference  to  something  called  public  opinion." 


64  The  Birmingham  Conferences 

Mr.  MoKOKTOK  MiDrss  explained  that  no  possible  defbrdncid  to 
public  opinion  would  induce  bun  to  be  a  party  to  commit  an  act  of 
injustice  towards  the  child.  His  principle  was  that  they  ought  to 
give  to  the  child's  offence  a  child's  punishment. 

Mr.  Symoits  maintained  the  great  principle,  not  in  subserrience  to, 
but  in  accordance  with  enlightened  public  opinion,  and  with  eyerj 
canon  of  public  justice  and  ethics,  that  the  violation  of  the  laws 
should  be  visited,  even  for  children — ^not  by  torture,  not  by  the 
lash,  but  by  moderate  chastisement  proportioned  to  the  offence. 
He  entirely  concurred  with  what  had  fallen  from  Mr.  Milnes. 
But  there  was  another  principle  involved,  namely,  the  interest  of 
society  in  the  prevention  of  crime.  If  (said  Mr.  Symons)  you  make 
your  reformatory  schools  places  of  kind  treatment,  as  they  must  be, 
for  all  children  who  deserve  it,  jou  will  invite  crime  in  all  destitute 
classes,  in  order  to  go  there,  if  you  have  no  deterring  period  of 
punishment ;  and  I  trust  that  this  meeting  will  pause  long  before 
they  surrender  so  vital  a  principle  as  that  of  punishment  for  crime. 

The  Eev.  Mr.  TuEinEB  urged  it  as  his  experience  among  many 
hundred  juvenile  offenders,  that  a  moderate  amount  of  corrective  disci- 
pline for  those  who  had  been  guilty  of  crime  was  not  only  abstractedly 
right  and  just,  but  most  necessary  for  the  full  success  of  the  refor- 
matory process  on  the  boy  himself.  But  places  of  correction  properly 
adapted  to  the  age  and  circumstances  of  the  offender  should  be 
provided,  in  which  the  boy  should  be  secluded  for  a  few  days  or 
weeks  from  corrupting  association,  and  be  placed  under  special  moral 
and  religious  influence.  With  reference  to  the  legislative  establish- 
ment of  reformatory  institutions,  Mr.  Turner  ur^d  the  example  of 
Prance,  where  a  law  had  recently  been  passed  which  gave  two  years 
for  the  formation  of  correctional  schools,  by  associations  of  benevo- 
lent persons,  under  the  general  inspection  of  the  State — the  expense 
of  founding  the  schools  coming  from  private  and  local  sources,  that 
of  maintaining  the  inmates  being  defrayed  bv  the  Government. 
Already  ninety  such  schools  have  been  opened,  and  4,000  young 
offenders  were  under  reformatory  training. 

The  Eev.  Mr.  Clat  recommended,  as  an  indispensable  step  towards 
the  reformation  of  criminals,  the  total  and  complete  abolition  of  the 
lash  and  whip. 

The  Eev.  Mr.  Fibu)  thought  that  it  would  be  impossible  to  do  away 
entirely  with  a  system  of  punishment  in  the  attempts  to  reform  the 
criminal. 

Mr.  MvsTz  said  that  if  the  meeting  flattered  themselves  that  they 
would  be  able  to  do  without  punishment,  they  would  only  be  deceiving 
themselves  and  the  public.  There  were  many  persons  with  whom 
there  was  but  one  way  to  the  brain,  and  that  was  through  the  skin. 

Mr.  Power  maintained  the  perfect  eflScacy  of  kindness  in  recla- 
mation, and  cited  Mr.  NasVs  establishment  in  Westminster,  ap- 
pealing to  Lord  Shaftesbury  in  behalf  of  his  position,  who  said: — 

"  The  question  put  by  the  Hon.  Gentleman  furnished  a  case  in 
point.    Jt  was  quite  true  that  the  system  at  the  refuge  in  West- 
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minster  allowed  no  coercion,  nor  strong  treatment.  But  there  was 
certainlj  the  preliminary  probation,  the  ordeal  of  fourteen  days  of 
solitary  confinement  on  bread  and  water;  but  this  regulation  was 
not  intended  to  break  the  spirit,  but  to  prove  the  sincerity  of  the 
applicants  for  admission.  The  preliminary  suffering  had  already 
taken  place ;  these  men  came  to  the  asylum  worse  in  body  and  mind, 
harassed  by  repeated  imprisonments,  broken  by  privations  and  fears 
of  additional  punishments,  and  anxious,  after  long  and  bitter  expe- 
rience, to  change  their  mode  of  life,  and  enter  on  honest  and  secure 
courses.  For  these  men,  therefore,  the  exhibition  of  actual  or  pos- 
sible severity  was  by  no  means  necessary.  But  the  case  was  very 
different  with  many  juvenile  offenders.  Those  who,  like  the  men  in 
the  Westminster  Eefuge,  had  endured  much  at  the  hands  of  justice 
and  of  the  world,  and  were  consequently  brought  into  the  same  state 
of  mind,  should  be  treated  on  the  same  principle  of  immediate  lenity. 
But  those  who,  having  been  arrested  early  in  their  career,  had  known 
only  the  pleasures  and  not  the  sorrows  of  crime,  must  be  managed  in 
a  (Afferent  manner ;  it  was  not  required,  its  a  matter  of  course,  that 
they  should  be  treated  with  severity,  but  it  was  required  that,  if  they 
failed  in  docility,  they  should  be  made  to  understand,  and  to  feel, 
that  sin  was  a  bitter  thing,  that  the  law  had  its  terrors,  and  that 
disobedience  would  be  restrained  by  the  sharpest  correction." 

Mr.  Power  and  Mr.  Symons  urged  the  importance  of 
extending  the  provisions  of  Mr.  Adderley's  BiU  to  all  juvenile 
offenders,  whether  summarily  convicted  or  convicted  by  juries 
at  assizes  and  sessions. 

There  was  a  strong  party  at  the  conference  headed  by  good 
Miss  Carpenter,  who  supported  the  voluntary  plan  of  private 
establishments,  such  as  the  very  excellent  one  of  Mr.  Barwick 
Baker  at  Hardwicke,  near  Gloucester.  It  was  desired  that  the 
Government  should  come  in  aid  of  and  encourage  such  estab- 
lishments, but  not  establish  them  itself:  and  the  wording  of 
one  of  the  resolutions  was  altered  with  that  view  on  Mr.  Sturge's 
recommendation.  Accordingly  the  word  encouragement  is 
everywhere  substituted  for  the  word  ^^  establishment,^^  and  the 
effect  of  the  Conference  thereby  weakened.  This  was  a  mistake. 
In  the  first  place,  it  is  obvious  that,  if  it  be  left  entirely  to 
voluntary  efforts,  there  will  be  but  few  establishments  to 
encourage.  The  only  effectual  mode  of  doing  the  work  is  to 
require  it  to  be  done. 

Here  are  the  resolutions  passed  at  each  of  the  Conferences : — 

Dec.  1853.  Dec.  1851. 

'*  That  before  proceeding  to  the  "  1.  That  the  present  condition 
consideration  of  legiBlative  amend-     and  treatment  of  tne  '  perishing  and 
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ment  reatiired  in  the  treatment  of 
morallj  aestitate  and  criminal  chil- 
dren, this  Conference  takes  the 
opportunity  to  express  its  cordial 
adoption  of  the  opinion  of  the  Select 
Committee  of  the  House  of  Com- 
mons, '  That  it  anpears  to  this  com- 
mittee to  be  estaolished  by  the  evi- 
dence, that  a  large  proportion  of  the 
present  aggregate  of  cnme  might  be 
preTented,  and  thousands  of  mise- 
rable human  beings,  wbo  have  before 
them,  tmder  our  present  system,  no- 
thing but  a  hopeless  career  of  wicked- 
ness and  vice,  might  be  converted 
into  virtuous,  honest,  and  industrious 
citizens,  if  due  care  were  taken  to 
rescue  destitute,  neglected,  and  cri- 
minal children  from  the  dangers 
and  temptations  incident  to  their 
position.' 

"  That,  properly  to  effect  tbe  great 
object  contemplated  in  the  preceding 
resolution,  this  Conference  is  of 
opinion  that  the  country  requires 
legislation  for  the  encouragement  of 
reformatory  schools  for  children 
convicted  of  crime  or  babitual  va- 
gran<7 ;  and  that  such  schools  shall 
be  founded  and  supported  in  the 
manner  pointed  out  oy  the  resolu- 
tion of  the  Conmiittee  of  the  House 
of  Commons,  viz.  partially  by  local 
rates,  partially  by  contributions  from 
the  State. 

"  That  in  the  opinion  of  this  Con- 
ference, every  encouragement  should 
be  given  to  reformatory  schools, 
supported  by  voluntary  contribu- 
tions, for  the  benefit  of  destitute 
and  criminal  children,  and  that 
power  should  be  given  to  Govern- 
ment, and  to  counties  and  boroughs, 
to  contract  with  the  managers  of 
such  institutions  for  the  education 
and  maintenance  of  criminal  chil- 
dren therein ;  such  institution  to  be 
under  Government  inspection. 

"That  power  should  be  created 
for  sending  children,  convicted  of 
crime  or  habitual  vagrancy,  to  re- 
formatory establishments  for  suffi- 
cient time  for  their  reformation  or 
industrial  training,  or  until  satisfac- 
tory sureties  be  found  for  their  future 
good  conduct. 


dangerous  classes '  of  ehildreii  and 
juvenile  offenders  deserve  the  con- 
sideration of  every  member  c^  a 
Christian  community. 

"2.  That  the  means  at  present 
available  for  the  refonnation  of 
those  children  have  been  totally 
inadequate  to  check  the  spread^  of 
juvenile  delinquency ;  partiy  owing 
to  the  want  of  proper  industrial,  oor- 
rectional,  and  re&rmatory  schools; 
sad  partly  to  the  want  or  anthority 
in  magistrates  to  compel  attendance 
at  such  schools. 

"  3.  That  the  adoption  of  a  some- 
what altered  and  extended  ooorse  of 
proceeding,  on  the  part  of  the  Com- 
mittee of  PrivT  Council,  is  earnestly 
to  be  desired  lor  those  children  who 
have  not  yet  made  themselves  ame- 
nable to  the  law,  but  who,  by  reason 
of  the  vice,  neglect,  or  extreme  po- 
verty of  their  parents,  are  not  ad- 
mitted into  the  existing  day-schools. 

"  4.  That  for  those  children  who 
are  not  attending  any  school,  and 
have  subjected  themselves  to  police 
interference,  by  vagrancy,  mendi- 
cancy, or  pettjr  iiuringements  of 
the  law,  legislative  enactments  are 
urgently  required,  in  order  to  aid 
or  establish  industrial  feeding 
schools,  at  which  the  attendance 
of  such  children  shall  be  enforced 
by  magistrates,  and  payment  made 
for  their  maintenance^  in  the  JirH 
instance,  from  some  public  fundy 
power  being  given  to  the  public 
authorities  to  recover  the  outlay 
from  the  parents  oftlie  children. 

"6.  2%at  legislative  enactments 
are  also  required  in  order  to  estO' 
blish  correctional  and  reformatory 
schools  for  those  children  who  have 
been  convicted  of  felony,  or  such 
misdemeanours  as  involve  disho- 
nesty ;  and  to  coffer  on  magistrates 
power  to  commit  Juvenile  offenders 
to  such  schools  instead  of  to  prison** 
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'  *'  That^  as  a  check  to  any  possible 
enconragiBineiit  offered  to  parental 
negligence,  a  portion  of  every  child's 
cost  of  maintenance  at  a  reforma- 
tory school  should  be  recoverable 
from  the  parents. 

"That  powers  should  be  con- 
ferred, in  certain  cases,  to  appren- 
.tice  boys  on  their  leaving  reforma- 
tory schools,  or  to  acbpt  other 
measures,  at  the  public  cost,  of 
enabling  them  to  commence  a  course 
of  honest  industry." 

It  is  thus  obvious  that  the  Conference  of  1851  went  faa 
7USTHEB  than  the  Conference  of  1853.  The  former  declares 
that  "  legislative  enactments  are  reqvibed  in  order  to  establish 
coBBECTiONAL  and  reformatory  schools  for  those  children  who 
have  been  convicted  of  felony,  or  dishonest  misdemeanours.'^ 
The  points,  therefore,  in  which  the  Birmingham  Conference 
has  abandoned  ground  are  these : — 

First,  it  proposes  to  leave  the  entire  measure  to  voluntary 
adoption.  The  Legislature  is  not  to  "  establish^'  a  single  school. 
This  is  to  be  done,  if  at  all,  by  local  efforts!  This  weak 
concession  knocks  the  whole  scheme  and  object  of  the  move- 
ment on  the  head,  if  it  be  adopted  by  the  Government.  How 
many  Sturges,  Bakers,  Powers,  and  Carpenters  can  we  hope 
to  raise  up  in  this  generation?  And  to  what  extent  would 
they  be  empowered  by  the  chance  generosity  of  others  to  do 
the  work,  even  if  they  were  raised  up  ?  That  which  should  be 
done  wholesale  and  effectually,  would  have  a  mere  fragmentary 
beginning,  and  the  great  horde  of  outcast  and  criminal  children, 
would  go  on  weltering  in  their  present  wretched  state.  This  is 
the  result  of  giving  way  to  a  silly  and  bigoted  antipathy  to  a 
State*  remedy  for  a  national  evil.  It  is  an  objection  founded 
on  the  narrowest  prejudice,  to  allowing,  or  rather  making,  the 
Government,  as  the  servant  of  the  nation,  do  that  for  it,  in  its 
executive  capacity,  which  the  people,  in  their  individual  capaci- 
ties, cannot  do :  and  which  it  is,  just  like  Mrs.  Partington's  attempt 
to  mop  up  the  ocean,  that  they  should  try  to  do.  Counties  are 
just  as  little  likely  to  do  it  for  themselves :  who  ever  heard  of  a 
county  assessing  itself  from  mere  benevolence ! 

The  next  point  in  which  the  Conference  has  retrograded  is  in 
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correctional  discipline.  At  that  of  1851^  it  pronotmoed  for  it ; 
in  1853^  it  shrinks  from  this  necessary  accompaniment  of  all 
reformatory  schools— essential,  unless  we  are  now-a-days  wis^ 
than  Solomon,  pronounce  the  punishment  of  crime  a  mistake, 
and  hold  that  we  ought  to  invite  its  commission  by  housing  and 
petting  those  who  commit  it. 

The  third  porat  in  which  the  Conference  of  1853  fell  short  dl 
that  of  1851,  is  in  its  avoidance  of  any  declaration  that  all 
criminal  children  should  come  under  the  provisions  of  the 
measure.  If  it  be  left  solely  to  the  provision  in  Mr.  Adderley^s 
Bill  (sec.  2),  only  such  children  as  are  summarily  convicted 
will  be  included  within  its  provisions. 

Mr.  Addarley^s  Bill  also  provides  that  the  county  or  town 
which  shall  be  primarily  chargeable  with  the  maintenance  of  the 
offender,  shall  be  that  in  which  the  offence  was  committed.  We 
think  this  a  questionable  provision,  and  should  have  been  well 
pleased  to  have  had  it  thoroughly  discussed  at  the  Conferences. 
In  default  of  this,  not  a  word  having  been  said  on  the  subject, 
we  would  beg  to  remind  its  supporters  that  these  objections  are 
urged  to  this  proposition :  first,  that  the  place  where  an  offence 
is  committed  is  very  often  not  that  which  bred  the  offender. 
London,  Liverpool,  Bristol,  Newport,  and  scores  more  places,  are 
continually  plundered  by  tramps  j  and  it  is  esteemed  a  hardship 
that,  having  committed  no  laches  in  the  proper  training  of  the 
offender,  they  are  to  be  first  plundered,  and  then  mulcted  with 
the  charge  of  the  plunderer^s  maintenance.  Certainly  local 
jurisdictions  will  have  but  Uttle  inducement  to  commit.  But 
to  charge  it  on  the  county  or  borough  where  the  offender  has 
resided  would  perhaps  be  to  restore  the  vexatious  machinery  and 
litigation  of  the  old  Poor  Law  settlements.  And  we  fear  this 
would  prove  a  far  greater  evil  than  the  benefit  of  making  a  dis- 
trict responsible  for  its  indigenous  crime, — a  principle  which  we 
fear  would  have  but  little  effect  in  establishing  schools,  or  fur- 
thering education.  The  great  evil  to  be  feared  is,  that  the  love 
of  economy  would  deter  commitments  under  the  present  clause 
in  Mr.  Adderley's  Bill;  and  perhaps  the  best  plan  would  be  to 
charge  the  expenses,  at  least  partly,  on  the  Consolidated  Fund. 
It  is  a  question,  however,  which  requires  much  discussion. 
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The  State  is  the  proper  power  to  deal  with  the  patients  of 
the  State, — riz.  its  criminals  and  paupers.  When  a  child  once 
incurs  the  penalty  of  the  law^  he  should  be  treated  by  the  law. 
Private  benevolence  may  effect  much  wherever  it  is  well  directed 
and  skilled  in  the  jvecise  work  of  reformation  and  instruction 
required  for  each  of  these  classes;  but  it  cannot  be  doubted  that 
a  department  of  education,  specially  organized  for  the  purpose  of 
adapting  the  discipline  to  the  requirement,  and  duly  furnished 
with  the  power  to  do  it  effectually  and  uniformly,  will  do  the 
work  much  better.  In  hd,  it  cannot  be  done  on  any  large 
«cale  by  any  other  means.  We  wish  to  deal  with  every  possible 
respect  and  sympathy  for  the  generous  philanthropists,  whose 
individual  zeal  has  put  their  experiments  in  the  van  of  the 
movement.  They  are  pilot  voluntaries  of  rare  courage,  tentative 
utility,  and  unquestioned  benevolence;  but  they  can  no  more 
dispense  with  the  rank  and  file  of  the  regularly  officered  army, 
than  pioneers  alone  can  fight  the  battle,  and  win  the  field,  to 
which  they  open  the  avenues. 

There  is  a  C!ommittee  appointed;  and  we  trust  that  it  will 
make  amends  for  the  shortcomings  of  the  Conference.  Sir 
John  Packington,  Mr.  Adderley,  Mr.  Hill,  Mr.  Turner,  and 
Mr.  Power  must  see  to  it.  When  the  dq^utation  wait  up  in 
1862  to  Sir  George  Grey,  he  said :  '^  K  you  want  to  further  the 
measure,  bring  us  details ;  we  know  and  admit  all  your  general 
principles  already.'^  Surely  this  hint  will  be  tak^  and  details 
of  the  right  sort  prepared. 
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Itossia  and  Turkey.  Armed  Intervention,  on  the  Ground  of  Eeligioiiy 
considered  as  a  Question  of  International  Law.  With  Appendix  of 
Documents.  By  Bobert  Fhillimore,  M.F.  for  Tayistock.  Second 
Edition.    Eidgways,  Piccadilly,  1853. 

La  Question  d'Orient  devant  TEurope :  Documents  Officiels,  ManifesieSy 
JN^otes,  Firmans,  Girculaires,  &c.,  depuis  TOrigine  du  DifiT^^rend  an- 
not^s,  et  pr^c^d^s  d'une  Exposition  de  la  Question  des  lieux  Saints. 
Par  M.  A.  Ubicini.    Paris,  1854. 

IT  is  a  disadvantage,  perhaps  inseparable  from  the  almost 
universal  habit  of  depending  upon  newspapers  for  our 
knowledge  of  contemporary  politics,  that  in  long  or  compli- 
cated questions  we  constantly  lose  sight  of  the  nature  of  the 
plot  by  the  time  of  our  arrival  at  the  catastrophe.  This  is 
especially  the  case  in  all  questions  in  which  diplomacy  is  con- 
cerned. There  can  hardly  be  a  more  uninviting  study  than  that 
of  notes  and  treaties,  especially  when  the  notes  and  treaties 
upon  which  our  opinions  are  to  be  formed  are  published  piece- 
meal, at  considerable  intervals  of  time.  At  the  approach  of 
Iiostilities,  which  threaten  to  disturb  by  a  general  war  the 
longest  peace  which  Europe  has  ever  known,  we  must  all, 
in  our  separate  capacities,  be  anxiouis  to  know  what  are  the 
grounds  of  the  controversy  which  is  to  be  determined  by  an 
arbitrement  so  awful.  It  would  be  foreign  to  the  purpose  of 
this  Magazine  to  enter  upon  those  more  general  grounds  of 
difference  which  arise  from  the  policy  and  state  of  feeling  in  the 
empires  which  are  to  be  the  principals  in  the  strife.  We  shall 
therefore  confine  ourselves  to  our  own  province,  and  shall  con- 
sider the  facts  and  the  law  of  this  great  debate. 

Amongst  much  other  interesting  and  valuable  matter,  to 
which  we  shall  refer  in  its  place,  Mr.  Phillimore  and  M.  Ubicini 
have  coUected  the  principal  documents  and  treaties  relating 
to  the  matters  now  in  dispute;  and  have  thus  enabled  their 
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readers  to  take  a  synoptical  view  of  what  must  have  seemed  to 
most  persons^  during  the  last  eight  months^  an  inextricably  com- 
plicated controversy.  We  will  attempt  to  give  a  concise  view 
of  the  questions  at  issue. 

The  commencement  of  the  quarrel  which  now  menaces 
Europe  with  war  lay  in  a  very  narrow  compass.  It  related^  as 
most  of  our  readers  are  already  aware^  to  the  rights  of  different 
Christian  communities  to  the  possession  and  enjoyment  of  what 
are  called  the  ''Holy  Places/'  These  ''Holy  Places''  are  or 
were  churches  built  upon  the  reputed  scenes  of  some  of  the  most 
remarkable  events  in  the  life  of  our  Saviour.  They  ware 
originally  twelve  in  number;  but  as  one  of  them  has  been 
destroyed,  and  three  are  exclusively  enjoyed  by  the  Maho- 
metans, eight  only  remain  to  the  Christians.  Of  these  eight 
•four  belong  exclusively  to  the  Latins,  one  exclusively  to  the 
Oreeks,  and  the  remaining  three  are  enjoyed  in  common  by  the 
Latins,  Greeks,  Armenians,  and  other  Christian  communities  at 
Jerusalem.  This  enjoyment  in  common  had  given  rise,  as  might 
have  been  expected,  to  many  quarrels  between  the  different 
Christian  communities,  which  were  settled  sometimes  by  the 
Turkish  authorities  on  the  spot,  sometimes  by  reference  to 
Constantinople,  and  which,  after  going  on  obscurely  for 
many  generations,  were,  in  the  year  1847>  embittered  by 
the  disappearance  of  a  silver  star  of  great  antiquity,  which, 
marked  the  place  in  which  our  Saviour  was  supposed  to  have 
been  bom.  The  Latins  charged  the  Greeks  with  having  stolen 
it,  as  it  disappeared  at  the  time  when  they  were  in  possession  of 
the  chapel  in  which  it  was  suspended.  This  subject,  together 
with  the  other  subjects  of  controversy  relating  to  the  "  Holy 
Places,"  was  taken  up  by  the  French  embassy  at  Constantinople, 
who  demanded  from  the  Porte  the  appointment  of  a  mixed 
commission  to  examine  the  title  of  the  different  claimants  to 
the  property  in,  and  the  occupation  of,  the  "  Holy  Places." 
The  Commission  began  to  sit  on  the  15th  July,  1851.  The 
French  Government  submitted  to  them  their  demands,  which 
were  eight  in  number,  and  which  were  founded  upon  a  berat 
or  patent  granted  by  Soliman  II.  to  the  French  in  1690,  and 
renewed  by  the  treaty  between  the  Sultan  Mahmoud  and 


62  The  Facta  and  the  Law 

Louis  XY.  in  1740,  wUch  reoogniised  the  right  of  the  Latins  to 
such  of  the  "  H0I7  Places  '^  as  they  then  possessed,  and  upon  a 
firman,  which  specified  the  places  of  which  they  were  actually  in 
possession  at  the  date  of  the  earlier  treaty. 

Upon  the  appointment  of  this  mixed  commission  the  Czar 
first  int^ered  in  the  question  taking  the  unusual  method 
of  addressing  an  autc^aph  letter  to  the  Sultan,  in  which 
he  demanded  the  entire  preservation  of  the  religious  privi*^ 
leges  of  the  Greeks.  This  demand  was  founded  on  no  such 
grounds  as  the  demand  of  the  French;  inasmuch  as  no  tr^ity 
between  the  Porte  and  Russia  had  gone  so  &r  as  to  guarantee 
to  the  latter  the  exclusive  possession  by  the  Greeks  of  the  '^  Holy 
Places'^  to  which  they  might  be  entitled.  It  was  accompanied 
by  another  step,  which  is  important,  as  showing  the  aniama  of 
the  Emperor  of  Russia's  proceedings.  This  was  a  proposal 
made  by  the  Russian  to  the  French  Government  that  they 
should  come  to  an  agreement  upon  the  subject  of  the  '^  Holy 
Places''  without  reference  to  the  Turkish  Gt)vemment,  and  that, 
having  c(Mne  to  such  an  agreement,  they  should  jointly  compel 
the  Porte  to  carry  it  into  execution.  The  autograph  letter  to 
the  Sultan  was  so  far  successful  as  to  produce  a  re-constitution 
of  the  mixed  commission,  and  to  obtain  a  hearing  for  the 
Greeks  as  well  as  the  Latins.  The  overtures  to  the  Fr^ich 
Government  were  rejected. 

After  an  elaborate  examination  of  the  claims  of  the  various 
parties,  the  Commission,  as  -modified  at  the  instance  of  Russia, 
delivered  its  report.  It  advised  the  maintenance  of  the  status 
fuo  of  the  various  "  Holy  Places,"  with  three  exceptions : — one 
in  favour  of  the  Greeks,  who  obtained  a  right,  to  which  they 
had  not  formerly  been  entitled,  of  offidating  in  the  sanctuary^ 
of  the  Ascension ;  and  two  in  favour  of  the  Latins,  who,  in 
acknowledgment  of  an  anci^it  right  of  way  through  the  great 
church  at  Bethlehem  to  the  Grotto  of  the  Nativity,  received  a 
key  to  the  door  of  the  church,  the  status  qua  of  which  was, 

^  Certain  stations,  or  places  of  visitation,  in  the  diftrclies  are  called 
"  sanctuaries/'  possessed  exclusively  by  particular  communities,  who  mark 
their  right  of  possession  by  putting  a  covering  on  the  altar  and  lighting 
lamps. 
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however^  not  to  be  otherwise  affected ;  and  who  also  obtained  a 
right  of  officiating  in  the  sanctnary  of  the  Virgin,  ttom,  which 
they  alone,  of  all  the  Christian  bodies,  had  formerly  been 
exclnded. 

The  report  of  the  Commission  was  oonminnicated  to  the 
French  embassy,  and  accepted  by  them  under  a  protest,  reserv- 
ing any  rights  which  might  not  be  recognized  by  it.  ^ 

These  transactions  were,  it  will  be  observed,  entirely  private, 
and  concerned  only  France  and  the  Porte,  the  Bnssians  having 
no  title  to  interfere  in  the  question,  inasmuch  as  no  treaty 
authorized  them  to  do  so;  neverthdess,  the  Sultan,  in  his 
answer  to  the  Czar's  autograph  lettw,  announced  the  intentions 
of  the  Porte  as  to  the  maintenance  of  the  stains  quo ;  and  even 
went  so  fsur,  in  compliance  with  further  requests  of  the  Czar's 
representatives  at  Constantinople,  as  to  give  to  the  Greeks  a 
firman,  in  which  the  injustice  of  some  of  the  claims  uiged  by 
the  Latins  was  recognized,  and  the  strict  maintenance  of  the 
stfUus  quoy  subject  to  the  above-mentioned  exceptions,  was  pro- 
mised. This  firman  received  the  further  authorization  of  the 
autograph  fiat,  or  hcUti-scheriffy  of  the  Sultan. 

The  French  ambassadcnr  considered  his  Gk>vemment  aggrieved 
by  this  interference  on  the  part  of  Russia,  and  demanded  the  recall 
of  the  firman;  but,  upon  the  receipt  of  satisfactory  ^iplanations 
from  the  Porte,  the  objections  of  the  French  Government  to  its 
publication  were  withdrawn,  upon  the  understanding  that  it  should 
be  simply  registered  in  the  local  tribunals  at  Jerusal^n,  instead  of 
beiug  sol^nnly  read  before  the  Turkish  authorities  and  the  repre- 
sentatives of  the  various  Christian  communities.  The  Russian 
consul  at  Jerusalem,  however,  insisted  upon  the  solemn  reading ; 
and  the  Turkish  commissary,  who  had  been  sent  from  Constan- 
tinople, expressly  to  carry  into  effect  the  resolutions  founded  in 
the  report  of  the  Commission,  referred  to  the  capital  for  further 
instructions.  The  Porte,  notwithstanding  their  previous  imder- 
standing  with  the  French  embassy,  gave  orders,  as  they  assert, 
that  the  publication  of  the  firman  should  be  a<;companied  with 
the  solemnities  in  question,  or,  as  Count  Nesselrode  asserts,  in 
his  first  circular,  "  with  restrictions  injurious  to  the  Eastern 
form  of  worship."    The  reading  and  registration  of  the  firman 
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then  took  place.  The  French  ambassador  again  remonstrated^ 
and  was  again  satisfied  by  the  representations  of  the  Porte. 

After  the  reading  of  the  firman  the  commissary  proceeded  to 
carry  into  execution  the  remaining  articles  which  had  been 
agreed  upon  between  the  French  embassy  and  the  Porte^  and 
amongst  other  things  he  delivered  to  the  Latins  the  key  of  the 
dinrch  at  Bethlehem^  through  ^hich  their  right  of  way  was  to  be 
acknowledged.  This  was  afterwards  represented  by  Count  Nes- 
selrode  as ''  a  flagrant  violation^'  of  the  engagements  entered  into 
by  the  Sultan  in  his  answer  to  the  autograph  letter  of  the  Czary 
and  of  the  stipulations  contained  in  the  firman  granted  at  his 
request  to  the  Greeks.  These  two  points^ — ^the  restrictions  upon 
the  solemnities  practised  in  the  publication  of  the  firman^  and 
the  delivery  of  the  key  of  the  church  at  Bethlehem  to  the 
Latins^ — ^were  represented  as  personal  affronts  offered  to  the 
Emperor  of  Bussia  by  the  Sultan^  at  the  instigation  of  his 
ministers  J  and  it  was  notified  to  the  various  cabinets  of  Europe, 
that  the  object  of  the  extraordinary  mission  of  Prince  Menschi- 
koff,  who  disembarked  at  Constantinople  at  the  end  of  last 
February,  was  to  obtain  reparation  for  these  slights. 

It  will  be  observed  that,  up  to  this  period,  the  controversy 
between  Bussia  and  the  Porte  had  been  confined  to  a  very 
narrow  question, — ^the  question  of  the  rights  of  the  Greek 
congregations  to  the  occupation  of  the  "  Holy  Places.^'  Nothing 
had  been  said,  and  little  could  be  inferred,  as  to  any  wider 
claims  made  by  Bussia  on  the  Porte  and  its  subjects ;  Prince 
Menschikoff's  mission  opened  a  new  phase  of  the  quarrel. 

In  a  verbal  note,  hinting  obscurely  at  past  offences,  and 
describing  the  necessity  under  which  the  emperor  found  himself 
placed  of  obtaining  guarantees  for  the  future,  the  prince  made 
three  formal  demands  of  the  Porte. 

1.  A  firman  concerning  the  key  of  the  church  at  Bethlehem, 
and  the  silver  star  over  the  altar  of  the  nativity. 

2.  An  order  for  the  repair  of  the  cupola  of  the  church  of  the 
Holy  Sepulchre;  and 

8.  A  sened  or  convention  guaranteeing  the  strict  statibs  quo 
of  the  privileges  of  the  "  Busso-Greek  Catholic  worship  ^'  of  the 
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Eastern  Churchy  and  of  the  sanctuaries  in  the  possession  of  that 
denomination.    The  note  continues : — 

^'The  ambassador  must  repeat,  that  Bussia  does  not  demand 
pohtical  concessions  from  the  Forte.  Its  wish  is  to  calm  religious 
consciences  bj  the  assurance  that  what  has  always  been  practised 
hitherto  will  be  maintained.**' 

'^  It  is  only  in  consequence  of  the  hostile  tendencies  which 
have  manifested  themselves  for  some  years  past,  in  all  that 
concerns  Russia,^'  that  Russia  demands  a  further  guarantee. 
But  there  is, no  specific  reference  to  any  acts  showing  such 
hostile  tendencies,  either  in  Prince  Menschikoff's  note  to  the 
Porte,  or  in  Count  Nessebode's  circulars,  with  the  exception 
of  those  mentioned  above. 

The  answer  of  the  Porte  to  the  two  first  demands  was  given 
in  the  form  of  two  firmans,  bearing  date  the  5th  May  1853,  of 
which  the  first  ordered  the  repair  of  the  cupola,  and  the  other 
declared  that  nothing  more  than  a  right  of  way  passed  by  the 
delivery  of  the  key  of  the  church  at  Bethlehem.  As  to  the  third 
demand, — a  convention  guaranteeing  to  Russia  the  maintenance 
of  the  status  qtu)  of  the  privileges  of  the  Greek  Church  through- 
out the  empire, — the  Porte  refused  to  comply  with  it,  asserting 
that  a  compliance  with  such  a  demand  would  be,  in  fact,  a 
forfeiture  of  national  independence. 

Prince  Menschikoff,  after  the  failure  of  some  further  attempts 
to  prevail  upon  the  Porte  to, accept  the  draft  convention  which 
he  offered  for  their  signature,  declared  his  commission  executed, 
and  took  his  departure. 

This  occurred  on  the  21st  May.  On  the  31st  of  the  same 
month  Count  Nesselrode  addressed  to  the  Turkish  Government 
a  conununication,  in  which  he  informed  them  that  the  Russian 
troops  would  receive  immediate  orders  to  occupy  the  Danubian 
provinces,  unless  the  note  thereto  appended  was  accepted  by 
the  Porte  without  variation. 

The  note  in  question  contained  the  following  declaration  to 
be  msAe  by  the  Sultan  to  the  Czar : — 

"  The  orthodox  religion  of  the  East,  its  clergy,  churches,  posses- 
sions, and  religious  establishments  shall,  for  the  future,  enjoy  under 
the  SBgis  of  his  Majesty  the  Sultan,  the  privileges  and  immunities. 
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which  were  assured  to  them  ab  aniiquOy  or  which  have  been  granted 
to  them  from  time  to  time  hj  the  Lnperial  fayour,  and  from  a  high 
principle  of  equity." 

The  note  was  not  accepted^  and  the  Danubian  provinces 
were  occupied — 

"As  a  material  guarantee,  to  be  held  until  the  Porte  shall  be 
brought  to  juster  sentiments,  and  shall  give  to  Eussia  those  moral 
securities  which  she  has  in  vain  demanded  for  two  years  past,  through 
her  representatives  in  Constantinople." — Nessel/rode  to  Bechid  Pachiy 
May  ^l8t. 

As  soon  88  the  news  of  this  occupation  arrived^  the  fleets  of 
England  and  France  received  orders  to  anchor  in  Besika  Bay. 

In  the  mean  time  a  conference  was  convened  at  Vienna^  for 
the  purpose  of  interceding  between  Russia  and  Turkey.  At 
that  conference  a  note  was  prepared  by  the  representatives  of 
France^  England^  Austria^  and  Prussia^  which  Russia  agreed  to 
accept,  but  which,  by  a  deplorable  mistake,  was  never  commu- 
nicated to  Turkey  until  its  acceptance  by  the  Turks  was  recom- 
mended. The  Turks  very  justly  complained  of  a  want  of 
jconsideration,  to  use  the  mildest  term,  not  unlike  that  which 
was  shown  towards  the  Dutch  at  the  conference  which  preceded 
the  peace  of  Utrecht,  and  which  was  expressed  in  the  famous 
moty  "Nous  traitons  de  vous,  chez  votts,  et  sans  vom.^^  They 
agreed,  however,  to  accept  the  note  with  modifications.  The 
most  important  of  which  we  subjoin  : — 

2^ote  asjproposed  hy  tJie  Mmr  JSTote  as  modi/led  h/  Turkey. 

Powers. 

^^  If,  at  all  times,  the  sovereigns  "  If,  at  all  times,  the  soveiieigns 
of  Eussia  have  testified  their  of  Eussia  have  testified  their 
active  solicitude  for  the  main-  active  solicitude  for  the  Greek 
tenance  of  the  immunities  and  orthodox  worship  and  Church,  the 
privileges  of  the  orthodox  Glreek  Sultans  have  never  ceased  to 
Church  in  the  Ottoman  Empire,  watch  over  the  maintenance  of 
the  Sultans  have  never  refused  the  immunities  and  privileges  of 
to  consecrate  them  anew  by  that  worship  and  Church  in  the 
solemn  acts,  attesting  their  Ottoman  £^pire,  and  to  con- 
ancient  and  constant  goodwill."  secrate  them  anew,"  &c. 

The  Russians  refused  to  accept  the  note  as.  modified.  The 
Turks  on  their  part  convened  a  general  council,  cm  the 
25th  September,  at  which  it  was  unanimously  resolved  ta  resist 
the  aggression  of  Russia;  and  on  the  4th  October  an  official 
communication  appeared  in   the   Journal   de  Constantinople, 
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announciiig  that  orders  had  been  given  to  the  Turkish  officer 
oommanding  on  the  Danube  to  commence  hostilities  against  the 
army  of  occupation  in  the  Danubian  provinces,  unless  they 
were  evacuated  in  fifteen  days.  The  Danube  was  crossed  early 
in  November.  The  fleets  entered  the  Dardanelles.  The  battle 
of  Oltenitza  was  fought  on  the  4th  November,  the  battle  of 
Sinope  on  the  30th  of  the  same  month,  and  the  two  parties  are 
now  fairly  engaged  in  the  contest  from  which  diplomacy  has 
made  so  many  and  such  fruitless  efforts  to  hold  them  back. 

Such  are  the  facts  of  the  case  of  which  we  are  to  consider 
the  law. 

The  commentaries  of  the  parties  concerned  in  this  question 
upon  the  facts,  are  contained  in  the  famous  circulars  of  Count 
Nesselrode,  and  in  the  replies  of  M.  Drouyn  de  Lhuys,  upon 
the  part  of  the  French  Government.  The  Russian  minister  in 
his  first  and  second  circular  notes,  dated  respectively  on  the 
22nd  June  and  2nd  July  last,  passes  over  the  original  grounds 
of  quarrel  with  the  most  cursory  notice.  In  the  first  of  those 
circulars  he  notices  very  briefly  the  negociations  between  France 
and  the  Porte,  the  Czar's  autograph  letter  to  the  Sultan, 
and  the  firmans  granted  at  the  instance  of  Russia.  He  then 
proceeds : — ^'  In  the  presence  of  these  categorical  documents 
....  the  Imperial  Government ....  had  a  right  to  consider 
the  discussion  for  ever  closed.^'  This,  however,  he  maintains, 
was  not  the  case,  and  he  refers  to  the  dispute  about  the  reading 
of  the  firman  and  the  delivery  of  the  key.  These  occurrences 
occasioned  Prince  Menschikoff^s  mission,  ''  which  gradually 
ripened  into  a  result.''  Prince  Menschikoff,  however,  was  in- 
structed to  require,  not  only  a  reparation  for  past  wrongs,  but 
also  a  guarantee  for  the  futurd;  and  the  refusal  of  this  guarantee 
caused  all  that  followed.  ^ 

This,  then,  is  the  Russian  case,  and  this  repeated,  with  some 
variations,  forms  the  ground  of  their  attack  upcm  Turkey. 

We  cannot  but  think  that  it  is  a  weak  foundation  for  such  a 
superstructure. 

The  whole  question  turns  upon  the  facts  which  we  have 
detailed,  and  which  Count  Nesselrode  keeps  studiously  out  of 
sight,    keeping  them  in  view,  we  shall  see  that  the  case  breaks 
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down  at  every  stage  of  its  progress.  Count  NesSelrode  charges 
the  Porte  with  the  breach  of  a  promise  made  to  the  Emperor. 
The  Porte  answers  that  the  Emperor  was  not  the  party  to  whom 
the  promise  was  made.  The  original  interference  of  the  Russians 
was  entirely  gratuitous.  They  had  no  such  firmans  or  capitula- 
tions to  go  upon  as  had  been  accorded  to  the  French  Govern- 
ment. Whatever  they  subsequently  obtained  from  the  Porte 
was  obtained  as  mere  matter  of  favour.  It  is  certainly  true  that 
Russian  pilgrims  had  a  right  to  visit  the  Holy  Places,  under  the 
11th  article  of  the  treaty  of  Belgrade,  and  the  8th  article  of 
the  treaty  of  Kaynardji.  It  is  no  less  true,  that  the  Greek 
Christians  had  a  right  to  the  possession  of  some  of  the  Holy 
Places,  and  to  the  use  and  occupation  of  others ;  but  it  is  a 
complete  misapprehension  to  suppose  that  they  enjoyed  those 
rights  under  Russian,  and  not  under  Turkish  protection.  The 
right  of  the  Russian  pilgrims  to  visit  the  Holy  Places  gave  the 
Russians  no  better  right  to  interfere  in  the  question  as  to  the 
possession  of  the  Holy  Places  by  the  Greeks,  than  the  right  of 
the  Spanish  ambassador  to  have  a  Roman  Catholic  chapel  in  his 
embassy  gives  him  to  interfere  in  the  question  of  the  right  of 
property  to  the  Roman  Catholic  cathedral  in  Southwark.  What- 
ever rights  of  interference  in  the  matter  may  now  belong  to  the 
Czar,  depend  entirely  upon  the  voluntary  concessions  of  the 
Turkish  Government,  made  previously  to  Prince  Menschikoff^s 
mission. 

It  is  of  great  importance  to  bear  this  in  mind,  because  the 
Russian  complaints  are  founded  entirely  upon  certain  omissions 
made  in  carrying  out  voluntary  engagements,  entered  into  not 
with  the  Russians,  but  with  the  Greeks,  at  the  instance  of  the 
Russians  j  and  because  Count  Nesselrode's  circular  carefaUy 
disguises  the  fact,  that  the  only  ground  of  complaint  which  the 
Czar  could  ever  allege,  was,  that  when  the  Sultan  had  granted 
a  favour  to  some  of  his  own  subjects,  his  officers  did  not  in 
all  respects  act  up  to  their  master^s  promises. 

Let  us  suppose  that  the  Turkish  Government  had  refused 
to  listen  to  the  demands  of  the  Czar,  conveyed  through  the  very 
unusual  channel  of  an  autograph  letter,  would  such  a  refusal 
have  been  anything  more  than  a  most  justifiable  assertion  of 
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national  independence  ?  Would  it  have  violated  any  treaty  ? 
There  is  none  which  authorizes  any  such  interference  even  on 
the  part  of  the  Czar's  ministers,  much  less  is  there  any  which 
authorizes  any  such  interference  on  the  part  of  the  Czar 
himself.  It  is  the  common  practice  of  diplomatists  to  make 
demands  through  the  medium  of  ministers.  It  is  very  wisely 
considered  advisable  that  monarchs  should  not  expose  them- 
selves to  the  mortification  of  receiving  a  refusal  to  a  personal 
request.  It  is  therefore  an  improper  and  indelicate  step  on  the 
part  of  a  sovereign  prince  to  make  such  a  request,  inasmuch  as 
it  places  the  monarch  whom  he  addresses  in  the  unpleasant 
dilemma  of  complying  out  of  deference  for  the  prince  asking 
the  favour,  or  of  refusing  at  the  risk  of  appearing  to  convey  a 
personal  slight. 

This  interference  was  therefore  not  only  unwarranted,  but 
was  effected  in  the  most  unwarrantable  form ;  and  although  it 
was  met  with  unnecessary,  not  to  say  impolitic,  deference,  the 
firmans  published  in  consequence  of  it  were  not  addressed  to 
the  Emperor  of  Bussia,  nor  were  they  intended  to  subsist  under 
his  protection. 

This,  however,  does  not  exhaust  the  question,  for  the  second 
plea  of  the  Turkish  Government  is,  that  even  if  such  a  promise 
was  made,  and  made  to  the  Czar,  it  was  not  broken. 

The  alleged  breaches  of  promise  are,  as  we  learn  £rom  Count 
Nesselrode's  first  circular,  two  in  number : — 

!First.  "  Although,  upon  our  remonstrances,  the  firman  was  finally 
read  and  registered  at  Jerusalem,  this  was  only  done  with  restric- 
tions injurious  to  the  Eastern  form  of  worship." 

Secondly.  "  The  most  flagrant  violation  of  it  has  been  the  deliver- 
ing up  to  the  Latin  patriarch  of  the  key  of  the  principal  church  at 
Bethlehem." 

The  first  of  these  charges  is  answered  by  the  Turks  by  a 
simple  contradiction.  Not  only  was  the  firman  read  with  the 
usual  solemnities,  but  those  solemnities  were  of  such  a  nature 
that  the  French  ambassador  complained  that  the  firman 
accorded  to  the  Latins  at  the  instance  of  the  French  was 
treated  with  no  greater  respect  than  that  which  was  accorded 
to  the  Greeks  at  the  instance  of  the  Russians.  Although  the 
former  grant  was  made  in  compliance  with  the  express  provi- 
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sions  of  a  treaty^  the  latter  only^  in  conseqaence  of  an  tmaatho- 
rized  interference;  or,  to  use  a  metaphor  fanuHar  io  onr  readers, 
— although  the  French  came  in  aa  purchaserB,  the  Huasiana  as 
volunteers. 

This^  however^  is  not  aU.  This  assertiooa,  false  as  it  is,  comes  with 
a  peculiarly  bad  grace  from  the  Russians^  for^  in  deference  to  the 
feelings  of  the  French,  it  was  made  an  express  condition  of  the 
original  grant  of  the  firman  to  the  Greek  patriarch  and  oongrega* 
tion,  that  they  should  not  demand  its  solemn  publication,  but 
should  be  contented  with  its  registration  and  custody.  It  was  only 
in  compliance  with  the  ui^ent  request  of  the  Russian  embassy  at 
Constantinople,  that  its  public  reading,  with  or  without  restric- 
tions, was  ordered.  Had  not,  then,  M.  Drouyn  de  Lhuys  excel- 
lent ground  for  his  assertion,  that  if  there  was  any  Govern- 
ment authorized  to  raise  legitimate  complaint,  it  was  not  that 
of  his  Majesty  the  Emperor  of  Russia.  Is  it  not  the  height  of 
arrogance  to  b^n  by  extorting  a  favour  which  ought  never  to 
have  been  granted,  and  to  end  by  an  unworthy  and  shameless 
assertion  that  that  favour  was  never  granted  ? 

Nor  is  the  second  groimd  of  complaint,  the  delivering  of  the 
key  to  the  Latin  patriarch,  more  substantial. 

The  mixed  Commission  appointed  to  inquire  into  the  whole 
question  of  the  Holy  Places  reported  that  the  great  church 
at  Bethlehem  had  for  centuries  bel<Higed  to  the  Greek  Church, 
but  that  the  nave  of  that  church  had  always  been  used  as  a  passage 
to  the  Grotto  of  the  Nativity,  which  was  used  in  common  by  all 
the  Christian  communities ;  that  therefore  one  key  of  the  diurch 
door  and  two  keys  of  the  altar  should  be  given  to  the  Latins ;  but 
that,  subject  to  this^  the  statm  quo  of  the  church  should  be 
maintained. 

This  report,  it  must  be  remembered,  was  the  report  of  a 
Commission  instituted  in  compliance  with  treaties  with  France, 
and  re-constituted  so  as  to  meet  the  views  of  the  Czar.  Its  report 
was  of  earlier  date  than  the  firman  accorded  to  the  Greek  Chris- 
tians on  the  intervention  of  Russia,  It  was  therefore  impos- 
sible that  the  obligations  to  the  French  which  the  Porte  imposed 
upon  itself  by  the  report  should  be  altered  by  the  subsequent 
promises  made  to  the  Greek  conmiunities  by  the  firman. 
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The  Czar  probably  enjoys  the  privilege  of  being  the  first 
sovereign  of  Europe  who  ever  dared  to  reproach  another  sove- 
reign for  fulfilling  obligations  to  which  he  was  bound  by  solemn 
treaties  before  he  ever  entered  into  t&ose  engagements  which 
his  observance  of  the  earlier  treaties  is  alleged  to  have 
vidated. 

But  Count  Nesselrode  asserts  that  the  delivering  of  the  key 
to  the  Latin  patriarch  was  "  contrary  to  the  express  terms  of 
the  firman/' 

We  are  at  a  loss  to  understand  the  audacity  of  such  an 
assertion.  The  following  is  a  translation  of  the  third  article  of 
the  firman,  which  declares — 

^3.  That,  as  well  as  the  Greeks,  the  Latins  and  Armenians  had 
formerly  received  a  kev  of  the  two  gates  at  the  north  and  at  the 
south  of  the  Qrotto  of  the  Nativity,  as  well  as  of  one  of  the  gates  of 
the  church  where  it  is  sitmted.  This  disposition  .  *  .  .  ought  to  he 
maintaihed.** 

The  delivering  of  the  key  would  therefore  appear  to  have 
been  not  only  not  a  violation  of,  but  an  express  compliance  with, 
the  terms  of  the  firman.  The  Bussian  authorities  attempt  to 
evade  this  conclusion  by  the  assertion  that  the  gate  in  question 
was  not  the  great  gate  of  the  church,  but  a  small  side-gate, 
which  had  always  been  in  the  possession  of  the  Latins,  and  had 
njBver  been  brought  into  the  debate  at  all;  and  Count  Nessel- 
rode remarks  in  his  first  circular,  that  the  possession  of  the 
key  of  the  principal  door  of  the  church  '^  seemed  to  imply, 
according  to  the  ideas  current  in  Palestine,  the  possession  of 
the  temple  itself  in  its  entirety/' 

Let  us  see  how  these  assertions  agree  with  the  declarations 
in  that  article  of  the  firman  which  we  have  already  quoted,  — 
^^As  well  as  the  Greeks,  the  Latins  and  tlie  Armenians  had  a 
key,''  &c.  Now,  if  this  expression  was  meant  to  apply  to 
the  small  side-door,  it  was  inaccurate,  for  the  Latins  were 
admitted  to  have  always  had  the  exclusive  enjoyment  of  that 
door.  It  must  therefore  have  been  meant  to  apply  not  to  the 
small  door,  which  had  belonged  exclusively  to  the  Latins,  but  to 
the  great  door,  which  Latins,  Greeks,  and  Armenians  used  in 
common. 
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But^  says  Count  Nesselrode^  it  would  be  supposed  in  Pales- 
tine that  the  possession  of  the  key  implied  the  possession 
of  the  church.  This  would  be  intelligible  enough,  if  there  was 
only  one  key,  and  only  one  keeper  of  the  key ;  but  how  could 
such  a  persuasion  prevail  where  there  were  three  keys  in  the 
custody  of  three  different  communities?  Lest,  however,  any 
such  opinion  should  prevail,  the  following  express  provision  was 
inserted  in  the  firman : — 

*'  Since  it  has  never  been  permitted  that  this  disposition  nor  the 
present  state  of  the  church  should  be  altered,  that  the  Latin  commu- 
nity should  exercise  its  voorkhip  therein^  or  that  either  of  the  two 
parties,  by  introducing  innovations  either  as  to  the  right  of  way 
through  the  church  to  the  Grotto,  or  in  any  other  respect,  should 
modify  the  existing  state  of  things  which  has  subsisted  from  all  time, 
no  pretensions  to  do  so  shall  ever  he  admitted.** 

If,  under  such  circumstances,  the  Greeks,  impelled  by  "  the 
ideas  which  are  current  in  Palestine,'^  persist  in  supposing  that 
the  Latins  have  the  exclusive  possession  of  the  church  in 
question,  they  must  indeed  be  beyond  the  reach  of  European 
logic. 

The  second  assertion  of  Count  Nesselrode  is  as  unfortunate 
as  his  first.  It  is  not  only  false  that  the  Sultan  ever  made  any 
promise  to  the  Czar,  but  it  is  also  false  that  he  broke  the 
promise,  whoever  may  have  been  promisee. 

But  the  Russian  allegations  and  the  Turkish  defence  have 
yet  another  step  to  make  before  this  part  of  the  case  is 
concluded. 

If  the  Turks  did  make  a  promise  to  the  Czar,  and  if  that 
promise  was  not  punctually  fulfilled,  yet,  nevertheless,  ample 
reparation  was  made,  and  full  satisfaction  acknowledged. 

Prince  Menschikoff  was  sent  to  Constantinople  in  order  to 
demand  reparation  for  a  slight  offered  by  the  Sultan  to  the 
Czar.  The  slight  alleged  consisted  in  this,  —  that  the  Sultan 
had  answered  the  Czar's  autograph  letter  by  promises  which  he 
had  not  kept. 

"  The  reparation  was  to  consist,"  says  Prince  Menschikoff,  "  in 
two  things :  —  1st,  the  grant  of  a  new  firman,  explaining  the  conces- 
sions made  to  the  Latins  in  such  a  manner  as  to  take  away  from  them 
the  character  of  a  victory  gained  over  the  Greco-Bussian  form  of 
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worsbip ;  and,  2nd,  tbe  corroboration  of  tbis  arrangement  by  an 
authentic  act,  which  might  serve  at  the  same  time  as  a  reparation  for 
the  past,  and  a  guarantee  for  the  future." 

As  regards  the  first  part  of  the  mission : — 

"After  long  efforts,"  says  Count  Nessebrode,  "it  ripened  into  a 
result,  and  this  residt  has  been  that  two  new  firmans  have  been 
agreed  upon,  which  were  obtained  without  any  opposition  from  the 
French  ambassador.  But,"  continues  the  Count,  "to  obtain  an 
arrangement  was  not  all.  Without  an  act  which  should  render  it 
valid,  and  offer  us  a  guarantee  that  for  the  future  the  new  firmans 
should  be  executed,  and  religiously  observed  in  their  principles  and 
in  their  consequences,  it  is  evident  that  these  documents,  after  the 
flagrant  violation  of  the  one  which  had  preceded  them,  could  not  in 
our  eyes  possess  any  greater  value  than  this  had  done." 

If  a  promise  had  been  made^  and  if  a  flagrant  violation  of 
that  promise  had  been  conmiitted^  nothing  could  be  more 
reasonable  than  such  a  demand.  We  shall  not^  therefore^ 
quarrel  with  Prince  Menschikoff  for  having  obtained  the  two 
new  firmans,  nor  for  having  used  every  precaution  to  guarantee 
their  strict  observation ;  but  there,  we  submit,  his  right  stopped, 
even  upon  his  own  showing.  However  notorious  the  promise, 
however  patent  the  breach  of  it,  he  had,  and  could  have,  no 
right  to  do  more  than  to  demand  a  satisfaction  for  past  offences, 
and  a  security  against  their  recurrence. 

The  first  part  of  the  mission  is  acknowledged  to  have  had  a 
satisfactory  result.  The  reparation  for  the  past  injury  is 
admitted  on  all  hands  to  have  been  complete.  The  only 
question  is  as  to  the  sufficiency  of  the  guarantee  against  the 
recurrence  of  similar  offences. 

If  it  had  not  been  for  the  conduct  of  Russia  on  this  occasion, 
we  should  have  thought  it  unnecessary  to  caQ  the  attention  of 
our  readers  to  the  simple  and  obvious  rule  which  governs  such 
cases  as  the  present. 

Where  a  promise  has  been  broken,  and  it  is  desired  to  obtain 
a  guarantee  for  its  future  observance,  that  guarantee  must  bear 
some  obvious  relation  to  the  circumstances  of  the  case.  The 
I»arty  making  his  promise  must  either  give  security  for  its 
performance,  or  else  pledge  his  word  to  observe  it,  in  some 
more  solenm  manner  than  had  formerly  been  thought  necessary ; 
but  it  is  irrational  and  unmeaning  to  exact  an  engagement 
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lelatfaig  to  an  entir^  different  sabject-matfeer  as  a  gnanoitee 
Ibr  the  perfonnanoe  of  specific  engagements.  K  a  yearly 
tenant  of  a  house  under  a  parol  agreement  had  had  reason  to 
complain  of  his  landlord's  conduct^  we  should  not  object  to  his 
asking  for  a  lease;  but  what  should  we  tiiink  of  him  if  he  were 
to  sajj  ''  I  must  not  only  haye  a  lease  of  the  house  which  I 
occupy,  but  you  must  also  give  me  a  mortage  over  all  the 
estate  in  which  that  house  is  situated,  and  if  yon  refuse  it,  I 
will  use  all  my  wealth  and  influence  to  injure  anddcBEone  you/', 
and  yet  this  conduct  is  precisely  that  of  the  Russian  Goyem- 
ment.  ''You  have  lnx)ken/'  tli^  say,  ''the  engagement  into 
which  you  entered  upon  the  subject  of  the  Holy  Places ;  the 
cmly  guarantee  which  we  will  accept  iixt  your  future  observance 
of  that  promise,  is  an  eugagement  to  maintain  all  the  odsting 
religious  privileges  of  millions  of  your  subjects  in  all  parts  of 
your  dominions/' 

No  impartial  person  can  deny  that  the  firmans  themselves 
were  a  guarantee  for  their  own  observation.  "You  assert,'^ 
they  say  in  efiect,  "  that  our  promise  has  been  broken,  because 
certain  acts  were  not  done.  The  acts  shall  now  be  perfonned 
and  the  promises  solemnly  renewed."  Can  any  guarantee 
resting  merely  on  words  be  more  complete?  And  if  the  pledged 
word  of  the  Porte  was  worthless,  what  was  the  use  oi  exacting 
the  firmans  at  all  ?  If  the  guarantee  demanded  had  been  an 
express  covenant  with  Russia  for  the  maintenance  of  the 
firmans,  Ihe  demand,  though  monstrously  unjust,  would  have 
been  intelligible;  but  when  the  Russians  sought  to  get  a 
general  engagement  affecting  the  whole  mass  of  persons  of  the 
Greek  persuasion  in  Turkey,  as  a  satisfaction  for  actions  which, 
firom  the  nature  of  the  case,  could  affect  only  a  very  few  of 
them,  their  demands  became  as  absurd  as  they  were  at  first 
iniquitous. 

In  a  few  words.  Prince  Menschikoff  having  declared  himself 
satisfied  as  to  the  question  of  the  Holy  Places,  had  no  excuse 
whatever  for  the  attempt  to  exact  the  guarantee  to  which  he  ' 
laid  claim.     He  was  altogether  functus  officio  upon  the  publica- 
tion  of  the  finnans. 

It  is  indeed  true  that  Prince  Menschikoff,  in  his  second  note 
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to  the  'BcBtte,  speaks  of  "  kostile  tendencies  of  the  Porte  against 
BAssia ;"  and  it  is  also  true,  that  an  imbecile  attempt  ^  has  been 
made  to  distinguish  between  the  actions  which  the  Czar  chose 
to  consider  as  '^  slights/'  and  the  slights  themsdyes  y  but  unless 
we  are  able  to  consider  injurious  language  as  one  offence,  and 
the  pain  which  it  causes  to  its  object  as  another^  and  unless  we 
learn  to  forget  the  maxims,  "  De  non  existentibuset  non  appa*- 
rentibus  eadem  est  ratio,''  and  '^Expressum  fnoit  cessare 
tadtum/'  we  shall  not  be  able  to  give  any  better  cause  for 
the  monstrous  demands  which  have  disturbed  the  peace  of 
Europe^  than  the  omission  of  some  ceremonies  in  the  publica- 
tion of  a  deed^  and  the  grant  of  a  right  of  way  through  a  church. 
'  Beviewing  this  part  of  the  case,  we  cannot  but  arrive  at  the 
conclusion^  that^  at  the  time  of  the  termination  of  the  mission 
of  Prince  MenschikoflF,  the  Russians  were  wrong  in  every  single 
point  of  their  demands.  In  satisfaction  of  a  breach  that  never 
was  committed,  of  a  promise  which  never  was  made,  and  after 
giving  a  receipt  in  fiill  of  aU  demands,  they  claimed  a  further 
guarantee  for  the  observance  of  that  promise,  which  had  no 
relation  to  its  subject-matter^ 

Such  were  the  original  merits  of  the  quarrel  betweao.  Russia 
and  Turkey.  It  might  have  been  thought  that  the  Czar  would 
have  found  it  hard  to  add  to  such  injustice^  or  to  place 
himself  more  decisively  in  the  wrong.  Such,  however^  has 
been  the  efiPect  of  the  demands  made,  and  the  pretensions 
advanced  by  Prince  Menschikoff  and  Coxmt  Nesselrode. 

In  order  to  appreciate  in  their  full  extent  the  nature  of  the 
protectorate  over  the  Christian  subjects  of  the  Porte,  which  the 

*  See  a  pamphlet,  entitled  "  Eussia  in  tke  Eight/*  by  J.  Moseley,  B.C.L. 
We  know  not  where  Mr.  Moseley  took  his  degree.  It  was  not  apparently 
at  any  place  where  English  grammar  was  taught.  P.  31 — "It  is  the 
suspicions  we  have,  that  forms  our  motive,"  &c.  jp.  32 — "  The  causes 
which  Eussia  assigns,  is  the  favour,"  &c. ;  p.  41 — "  The  grounds  on  which 
Eussia  justifies,"  &c.,  "  was  that,"  &c.  So  "  whenever  it  has  come  to  the 
foint  of  issue  "  (p.  42), — ^meaninff,  whenever  the  question  has  come  to  an 
issue, — "  nothing  but  the  most  (Mjtuse  of  prejudices  canpersist  in  saying" 
(p.  43).  Upon  the  whole,  our  favourite  sentence  is,  "Viewing  Turkey  as 
tne  battle-field  on  which  the  game  of  modern  Europe  is  to  be  fought,  aind 
which  the  rival  sects  of  Christendom  are  the  pieces  which  foreign  ministers 
are  to  play  with,  it  is  pjerfectly  absurd  to  suppose,"  <fcc.  (p.  27).  We  must 
really  deeiine  to  enter  into  a  oiacussion  with  Mrs.  Gamp. 
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Bussians  have  daimed^  we  must  to  some  degree  invert  tlie 
chronological  order  of  the  debate,  because  it  was  only  by 
degrees,  and  as  the  logical  necessities  of  their  position  wrung 
it  &om  them,  that  the  Russians  admitted  the  real  nature  of 
their  demands.  Deplorable,  in  other  respects,  as  was  the 
mistake  of  the  Vienna  note,  it  had  at  least  this  good  result, — 
that  the  discussion  upon  the  modifications  of  it  which  were 
proposed  by  the  Turks,  elicited  the  true  intentions  of  the 
Russians  with  a  deamess  which,  up  to  that  time,  they  had 
wanted. 

In  the  original  form  of  note  proposed  by  the  Vienna  Confer- 
ence, it  was  said : — 

**  If  the  Emperors  of  Russia  hare  always  testified  their  active 
solicitude  for  the  maintenance  of  the  immunities  and  privileges  of 
the  orthodox  Grreek  Church  in  the  Ottoman  Empire,  the  Sultans 
have  never  refused  to  consecrate  them  afresh  by  solemn  acts." 

The  Turks  proposed  to  modify  this  sentence  as  follows : — 

"  If  the  sovereigns  of  Russia  have  always  testified  their  active 
solicitude  for  the  Eastern  Church  and  worship,  the  Sultans  have 
never  ceased  to  watch  over  the  maintenance  of  the  immunities," 'Ac. 

To  an  inattentive  reader  the  diflference  might  not  seem  very 

marked.^    We  may  appreciate  its  importance  when  we  read 

Count  Nesselrode's  remarks  upon  it : — 

"  What  ought  to  be  recognised  is,  that  at  all  times  I^ussia  shows 
Au  active  soBcitude  for  the  maintenance  of  its  co-religionists  in 
Turkey,  as  well  as  for  the  maintenance  of  their  religious  franchises, 
and  that  the  Ottoman  Grovemment  is  resolved  to  pay  attention  to 
this  solicitude,  and  to  leave  these  franchises  intact." 

Is  not  this  saying  in  efiect,  ^^  Whatever  privileges  the  members 
of  the  Greek  community  possess  in  the  Turkish  Empire,  they 
possess  imder  the  protection  of  the  Emperor  of  Russia,  who 
has  a  right  to  see  them  maintained?  ^'  ^  • 

Further  evidence  of  the  same  temper  on  the  Russian  side  is 
afibrded  by  another  of  the  modifications  suggested  by  the  Porte, 
and  refused  by  the  Czar.  The  original  note  contained  a  promise 
to  be  made  on  the  part  of  the  Sultan — 

"  To  let  the  Greek  community  [rit]  participate  in  the  advantages 

^  The  author  of  "  Russia  in  the  RJght,"  thinks,  with  praiseworthy 
naivetS,  that  "  the  note  had  no  doubt  been  drawn  up  with  a  certain 
amount  of  double  construction  in  it,  in  order  to  satisfy  all  parties" 
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conceded  to  other  Ghristiaii  coimniiiuties  by  special  conTentionB  or 
dispositions.'* 

For  this  phrase  it  was  proposed  to  substitute : — 

"To  let  the  Greek  community  participate  in  the  advantages 
accorded  to  the  other  communities  of  Ottoman  subjects  "  {aux  auPres 
eommunautes  sujettes  Ottonumes], 

The  modification  was  justified  on  the  ground  that  the  Porte 
could  not  undertake  to  extend  to  many  millions  of  persons,  living 
in  all  parts  of  the  empire,  the  benefit  of  the  special  privileges  or 
jurisdictions  which  might  be  appropriate  enough  in  the  case  of 
a  few  convents  or  isolated  bodies  of  foreigners.  The  Russians 
refused  to  accede  to  this  modification,  for  fear  that  the  Greek 
communities  in  Jerusalem  might  suffer  from  it,  as,  for  example, 
they  suggested,  the  Latin  patriarch  at  Constantinople  might 
obtain  privileges  which  the  Greek  patriarch  did  not  share,  in 
which  case  the  Russians  would  not  be  able  to  interfere  in  the 
favour  of  the  latter  if  he  were  a  Turkish  subject. 
1  Taking  these  two  passages  together,  we  learn,  that  the 
Emperor^s  notion  of  his  own  rights,  as  they  existed  anterior  to, 
and  independent  of,  the  concessions  to  be  obtained  from  the 
Porte  by  the  negotiations  then  in  progress — for  these  conces- 
sions were  only  declaratory — was  pretty  much  as  foUows : 
namely,  that  he  had  a  right,  1st,  to  preserve  the  statiLS  quo  of 
the  Greek  Church,  and  of  all  its  members  in  all  the  provinces 
of  the  empire ;  and,  2ndly,  to  force  the  Porte  to  communicate  to 
all  its  subjects  of  that  persuasion  whatever  privileges  might  be 
granted  to  any  of  the  small  communities  of  foreigners  estab- 
lished  in  Palestine. 

Before  inquiring  into  the  foundations  upon  which  these  pre- 
tensions rested,  let  us  inquire  into  the  manner  in  which  they 
were  advanced. 

There  can  be  no  dispute  that  if  these  pretensions  had  been 
just  they  would  have  justified  the  first  interference  of  Russia 
in  the  question  of  the  Holy  Places,  though  it  is  quite  another 
question  whether  they  would  have  justified  the  demands  for 
a  further  guarantee,  by  which  the  quarrel  upon  the  Holy 
Places  was  closed.  It  is,  therefore,  a  legitimate  matter  of 
surprise  that  the  protectorate  in  question  was  not  made  the 
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ground  of  the  original  interference  of  the  Russians  in  the 

question  of  the  Holy  Places.  What  could  be  more  natural 
than  the  interference  of  a  foreign  protector^  if  such  a  protector 
there  were^  in  a  question  of  that  kind?  What  could  be  less 
natural  than  the  interference  of  such  a  protector^  without  any 
the  smallest  allusion  to  the  protectorate^  which  alone  gave  him 
a  title  to  interfere  in  the  matter? 

It  was  only  by  slow  steps^  and  by  avowals  extorted  by  the 
necessity  of  finding  some  logical  justification  for  his  demands, 
that  the  Czar  was  brought  at  last  to  assert  his  claims  in  the 
open  manner  in  which  they  were  asserted  by  the  observations 
of  Count  Nesselrode,  in  the  modifications  of  the  Vienna  note. 
If  this  be  a  true  account  of  the  conduct  of  the  Russian  minister, 
we  shall  find  no  difficulty  in  accounting  for  it.  The  motive 
for  such  conduct  would  obviously  be  a  wish  to  act  as  protectors 
of  the  Greek  Church  in  a  variety  of  isolated  cases,  and  to 
avoid  the  discussion  of  the  rights  upon  which  such  interference 
was  founded  until  the  circumstances  of  European  politics  might 
afford  a  favourable  opportunity  for  throwing  off  the  mask^  and 
forcing  the  world  to  admit  pretensions  fortified  by  repeated 
precedents.  Let  us  see  how  far  the  conduct  of  the  Czar 
justifies  us  in  putting  such  a  construction  on  his  actions. 

The  first  step  from  which  any  such  pretensions  could  be 
inferred^  was,  if  M.  Ubicini  states  the  fisict  correctly,  the  offer 
to  the  French  Grovemment  to  come  to  a  settlement  with  them 
as  to  the  footing  upon  which  the  possession  of  the  Holy 
Places  should  stand,  and  to  join  them  in  forcing  the  Porte  to 
accept  such  a  settlement.  Count  Nesselrode^s  reference  in  his 
first  circular  to  the  rights  which  the  French  enjoyed  over 
certain  Latin  convents,  by  special  treaty  or  capitulation,  would 
of  itself  suggest  the  suspicion,  that  the  object  of  this  offer  was 
to  commit  the  French  Grovamment  to  a  recognition  of  Ae 
Russian  rights  over  the  Greek  communities,  somewhat  similar 
in  principle,  though  very  different  in  degree.  If,  in  order  to 
gain  their  point,  the  French  had  joined  the  Russians  in  such  a 
protest,  they  would  have  forfeited  the  right  to  protest  against 
further  assertions  by  Russia  of  the  same  principle;  whilst  the 
Russians  would  have  had  an  opportunity  of  practically  exercising 
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their  protectorate^  without  haring  been  foiced  to  establish  the 
title  on  which  it  rested. 

Snch  was  the  first  of  the  Emperor's  attempts  to  obtain  an 
indirect  recognition  of  his  pretended  rights. 

His  next  attempt  for  the  same  object  was  made  on  the  occa- 
sion of  the  mission  of  Prince  Menschikoff.  Here^  if  anywhare^ 
we  might  have  expected  the  grounds  of  the  Russian  interference 
to  be  clearly  set  oat.  The  Czar  was  dissatnfied  with  the  treat- 
ment which  his  autograph  letter  had  received  at  the  hands  of 
the  Sultan.  What  would  have  been  more  natural  than  to  have 
said,  ^'  You  have  dighted  me  in  my  character  of  protector  of  the 
Qreek  faith  in  the  Turkish  dominions/'  if  that  protectorate 
had  been  an  admitted  fact  ?  Nevertheless^  no  snch  daim  is  put 
forward  by  Prince  Menschikoff. 

In  his  note  of  the  19th  Aprils  he  recapitolates  the  '^  slights '' 
^ered  to  the  Czar^  and  as  a  reparation  Jbr  them,  demands 
''  solid  guarantees  "  for  the  future.  His  note  is  worded  with  all 
the  subtilty  which  popular  notions  attribute  to  our  own  con- 
veyancers. Every  word  of  it  is  perfectly  reconcilable  with  the 
supposition  of  the  Czar's  protectorate^  and  at.  the  same  time, 
every  word  of  it  is  so  chosen  as  to  avoid  the  slightest  direct 
reference  to  such  a  protectorate. 

''  Notwithstanding  his  wish  to  forget  the  past,  the  Emperor  found 
himsdif  obliged  to  demssid  sohd  guarantees  for  the  future." 

Such  language^  if  acquiesced  in^  might  have  been  quoted  as 
proof  of  an  act  of  protectorship.  It  would  then  be  construed 
to  mean^  ''You  have  done  acts  to  which  T,  as  protector,  cannot 
submit;  you  must  give  me  security  against  the  repetition  of 
similar  acts  her^tfter.^'  If,  on  the  other  hand,  the  claim  to  a 
protectorate  were  intended  to  be  k^t  in  the  background,  it 
might  mean, ''  You  have  personally  offraided  me,  you  must  give 
me  personal  satirfaction.^' 

So,  too,  a  little  farther  on  :^— 

"Eussia  does  not  demand  from  the  Porte  political  concessions. 
It  desires  to  calm  religious  consciences  by  the  assurance  that  the 
state  qf  thmgs  wMeh  now  exists^  and  whieh  lias  always  been  praddsed, 
shaU  be  maintained." 

Cou]^g  the  two  phrases  whieh  we  hase  marked  with  italics 
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we  remark^  that  demands  bo  worded,  if  complied  with,  might 
have  been  interpreted  either  as  referring  to  a  Russian  protec- 
torate  anterior  to  the  despatch  in  which  they  occur  (which 
construction  would  have  been  favoured  by  the  words  'Apolitical 
concessions^'),  or  as  referring  simply  to  the  maintenance  of  J;he 
existing  privileges  of  the  Greek  Church.  That  is,  they  might 
either  have  been  read  thus :  ''  We  do  not  ask  for  anything  new, 
but  we  do  ask,  in  virtue  of  our  existing  protectorate,  for  such 
and  such  privileges  ^"  or  thus :  "  We  do  not  ask  on  behalf  of  the 
Greek  Church  for  any  privileges  which  they  do  not  at  present 
enjoy/'  Such  verbal  expedients  as  these  are  not  usually  con-> 
sidered  very  creditable  or  dignified  in  the  affairs  of  private  life ; 
they  become  positively  disgraceful  when  applied  on  so  large  a 
scale.     . 

In  Count  Nesselrode's  circulars  the  nature  and  foundation  of 
the  claim  comes  out  more  fully.    In  his  first  circular  he  says : — 

''  There  is  not  a  word  of  truth  in  the  pretension  which  has  been 
fixed  upon  us  by  the  newspapers  of  aiming  ....  at  any  religious 
protectorate  which  would  have  a  tendency  to  exceed  that  which  we 
exercise  in  Turkey,  in  point  of  fact  and  traditionally,  in  virtue  of 
previous  treaties." 

So:— 

"  We  have  no  necessity,  in  order  to  secure  the  interests  of  the 
Busso-Greek  religion,  of  any  other  rights  than  those  which  are 
already  secured  to  us  by  our  treaties,  our  position,  and  the  religious 
sympathy  which  exists,"  &c. 

And  again : — 

"  The  treaty  of  Kaynardji"  [here  first  mentioned]  "  implies  for  us 
sufficiently  a  right  of  surveillance  and  remonstrance." 

Here,  at  last,  we  have  positive  references  to  the  foundations 
for  the  Russian  claim,  but  they  are  not  put  in  in  justification  of 
the  Russian  interference,  but  to  defend  the  proposed  concessions 
by  analogy.  The  argument  is  not,  ^^  We  are  authorized  by  the 
treaty  of  Kaynardji  to  interfere,  and  we  have  interfered  accord- 
ingly .'*  It  is  rather,  ^^  What  we  now  demand  is  no  more  than 
what  we  already  have.  As  we  have  not  made  a  bad  use  of 
the  one*  authority,  why  should  we  be  supposed  to  be  ready  to 
make  a  bad  use  of  the  other?  '^ 

In  his  second  circular  (dated  July  20th,  after  the  occupation 
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of  the  provinces)  Count  Nessekode  again  refers  to  the  treaty 

of  Kaynardji : — 

"  To  admit  such  a  principle  "  [as  the  right  of  the  Turks  to  refuse 
to  make  stipiilations  upon  the  religion  of  its  subjects  with  a  foreign 
power]  "would  be  to  tear  up  with  our  own  hands  the  treaty  of 
Kaynardji,  and  all  those  that  confirm  it,  to  abandon  voluntarily  the 
right  they  conferred  upon  us  to  see  that  the  Greek  faith  is  efficiently 
protected  ra  Turkey." 

Here  we  have  the  Czar's  title  still  more  fully  set  forth,  but 
still  it  is  not  upon  his  title  as  protector  that  his  interference  is 
based.  The  treaty  of  Kaynardji  is  appealed  to  as  a  precedent, 
not  as  an  authority  giving  a  right. 

It  is  in  the  remarks  on  the  modifications  of  the  Vienna  note 
proposed  by  the  Porte,  that  we  learn  for  the  first  time  tha^ 
the  object  of  the  Czar  was  to  obtain  firom  the  Porte  such  a 
recognition  of  his  protectorate  over  the  Greek  Church  in 
Turkey,  as  would  enable  him  for  the  future  to  justify  any 
amount  or  kind  of  interference  by  reference  to  the  treaty  of 
Kaynardji.  In  this  paper  all  disguises  are  thrown  aside. 
There  is  no  longer  any  references  to  supposed  slights  to  the 
Czar  personally,  or  to  general  "  hostile  tendencies."  This  time 
Count  Nesselrode  is  consistent  and  logical.  His  propositions 
have  a  beginning,  middle,  and  end.  ^^We  are  protectors  of 
the  Greek  Church  under  the  treaty  of  Kaynardji.  Your  acts 
have  interfered  with  the  privileges  of  the  Greek  Church,  we 
now  demand  further  security."  Why  was  not  this  said  at  first  ? 
Why  did  Prince  Menschikoflf  keep  back  the  strong  point  of  his 
case  ? ,  Why  did  Count  Nesselrode  labour  anxiously  to  show 
that  the  concessions  demanded  from  the  Porte  had  reference 
only  to  personal  affi*onts  to  the  Czar,  or  to  the  dispute  about 
the  Holy  Places?  Why  did  not  the  Russian  ministers 
imitate  the  conduct  of  the  French,  who  based  their  claim  upon 
the  treaty  of  1740,  and  began  their  negotiations  by  asking  the 
Porte  whether  they  recognised  its  existence  ?  The  answer  is, 
that  they  did  not  dare.  They  knew  that  to  put  forward  their 
claim  logically  would  be  to  expose  it  to  decisive  refutation. 
They  knew  that  the  treaty  of  Kaynardji  proved  nothing,  or 
proved  too  much.  We  shall  proceed  to  verify  these  state- 
ments. 

VOL.  LI.  NO.  oil.  G 
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The  seventh  article  of  the  treaty  of  Kaynardji  comm^ices 
thus  :  "  La  Porte  promet  de  proteger  la  religion  Chr^tienne  et 
ses  eglises;''  and  this  treaty  haying  been  confirmed  by  the 
treaty  of  Adrianople,  was,  till  the  declaration  of  war,  still  in 
force,  and  indisputably  gave  the  Russians  a  right  of  interference^ 
if  tJte  Porte  ceased  to  protect  the  Christians.  Can  any  sane 
person  assert  that  the  giving  the  Latin  patriarch  a  key  to  the 
great  church  at  Bethlehem,  and  the  omission  of  certain  cere- 
monies in  reading  the  firman  confirming  the  privileges  of  the 
Greeks,  was  a  withdrawal  6£  Turkish  protection  from  the 
Christians,  and,  therefore,  a  breach  of  the  treaty  of  Kay- 
nardji ?  And  yet,  it  must  be  remembered,  that  these  are  the 
only  specific  charges  against  the  Porte.  Here  we  have  the 
reason  of  Count  Nesselrode's  reluctance  to  justify  the  mission 
of  Prince  Menschikoff  by  the  plea  of  breaches  in  the  treaty  of 
Kaynardji,  although  the  logical  necessities  of  his  positidh  at 
length  drove  him  to  do  so;^  and  this  is  the  reason  of  the 
silence  which  Prince  Menschikoff  maintaias  as  to  that  treaty 
in  all  his  notes  and  other  communications  to  the  Porte,  in 
which  he  refers  only  to  *'  slights  '*  and  '^  hostile  tendencies/' 
And,  no  doubt,  his  silence  is  prudent,  for  if  his  allegations 
had  been  true,  they  would  not  have  amounted  to  a  charge  of 
breach  of  the  treaty. 

But  if  the  treaty  of  Kaynardji  did  really  apply  to  the  case  in 
question,  it  would  prove  too  much,  for  it  would  prove  that  the 
security  demanded  by  the  Russians  was  insufficient,  or  rather 
that  at  one  time  it  was  insufficient,  and  at  another  sufficient. 

Count  Nesselrode  in  his  second  circular  asserts,  as  strongly  as 
he  can,  that  it  is  wrong  to  suppose  that  Russia  demands  any- 
thing new,  and  that  ''  it  is  on  this  sad  miscomprehension  that 
the  whole  jNresent  crisis  turns.''  Now  if  Russia  demanded 
nothing  new,  why  was  she  not  satisfied  with  the  <^er  made  by  the 
Turkish  Grovemment*  to  renew  the  trealy  of  Kaynardji?  If 
the  old  protectcMrate  was  enough  and  had  effected  its  object,  in 
obtaining  reparation  for  the  particular  offences  committed,  why 
demand  anything  more  ? 

'  See  "Examen  des  Modifications."  <fec.    Ques.  d'Or.,  pp.  195, 196. 
»  See  •'  Obseryations  on  Vienna  Note." 
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Of  two  things  one  must  be  admitted.  Either  the  treaty  of 
Kaynardji  did  apply  to  the  question  of  the  Holy  Places,  in 
which  case,  inasmuch  as  the  particular  Russian  demands  were 
complied  with,  it  proved  a  sufficient  security ;  or  else  it  did  not 
apply  to  the  question  of  the  Holy  Places,  in  which  case  the 
Bussian  interference  was  altogether  unfounded  and  officious. 

Taking  this  view  of  the  case,  we  do  not  comprehend  Count 
Nesselrode's  elaborate  attempts  to  prove  that  such  a  convention 
as  was  proposed  to  the  Porte  was,  "in  principle,  nothing 
unusual/^.  Nobody  denies  that  where  a  right  of  interference 
has  been  granted  by  treaty  it  may  lawfully  be  exercised. 
Eminent  text-writ^:^  on  international  law  have  even  maintained, 
that  a  State  is,  without  any  treaty  at  all,  justified  in  interfering 
in  cases  of  positive  persecution,  especially  if  called  upon  by  the 
persecuted  party.^  But  that  one  State  should  extort  concessions 
frcMn  another  on  the  ground  of  such  a  paltry  quarrel  as  that 
of  the  Hdiy  Places,  or  that  it  should  even  interfere,  unless 
specially  authorized  by  treaty,  is  a  proposition  at  once  novel 
and  monstrous. 

It  may  be  asked  whether  we  do,  in  fact,  recognise  the  pro- 
tectorate which  Russia  claims  over  the  Greek  Church  in  Turkey, 
in  virtue  of  the  seventh  article  of  the  treaty  of  Kaynardji,  al- 
though we  dispute  its  applicability  to  the  questions  at  issue.  To 
a  certain  extent  we  do  recognise  such  a  protectorate ;  but  to  an 
extent  far  more  limited  than  that  which  the  Emperor  claims.  In 
the  first  place,  the  article  in  question  is  a  promise  on  behalf  of  the 
Porte  to  protect  the  Christians  itself,  not  a  promise  to  allow  the 
Russians  to  protect  them.  Nor  is  this  a  mere  verbal  distinc- 
tion ;  for  the  one  promise  would  make  the  Porte,  and  the  other 
the  Czar  the  judge  in  disputed  cases.  We  further  remark, 
that  the  promise  is  general,  "  to  protect  the  Christian  religion 
and  its  churches.^'  Not  as  Count  Nesselrode  would  wish  to 
interpret  it,  "  to  maintain  aU  the  rights,  privileges,  and  immu- 
nities which  may  at  any  time  be,  or  have  been,  granted  to  the 
Russo-Greek  community.^'  The  correlative  of  '^  protection,^^ 
when  promised  in  such  very  general  terms,  is  surely  persecution ; 

^  See  Grotius  De  Ju.  Be.  II.  20,  49.  2 ;  and  Vattel,  H.  4,  58,  vol.  i. 
p.  360,  note,  ed.  of  Paris,  1835. 
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and  we  should  have  no  sort  of  objection  to  admits  that  the 
treaty  of  Kaynardji  gave  the  Russians  an  express  warrant  for 
interfering  between  the  Porte  and  its  Christian  subjects  in  the 
case  of  persecution/^but  till  such  a  case  arises  it  is  scarcely 
worth  discussing. 

It  may  be  further  remarked,  that  the  general  promise  to  pro- 
tect the  Christian  religion  is  not  an  independent  sentence,  but 
runs  thus : — 

"  The  Porte  promises  to  protect; ;  •  .  .  .  and  the  ministers  of 
Bussia  shall  be  allowed  to  make  representations  in  &T0iir  of  the 
new  church  mentioned  in  art.  14." 

That  is,  a  new  church  to  be  built  at  Galata  for  the  Russian 
form  of  worship.  If  the  first  promise  had  been  meant  to  have 
so  wide  an  interpretation  as  the  Czar  attempts  to  put  upon  it, 
the  remainder  of  the  sentence  would  be  useless.  Why  should 
Bussia  stipulate  for  attention  to  her  representations  on  behalf 
of  a  particular  establishment,  when  she  had  just  been  consti- 
tuted protector  of  all  persons  professing  the  Greek  faith  in  the 
Turkish  dominions  ?  These  considerations  might  seem  to 
restrain  the  right  of  interference  to  the  making  of  representa- 
tions as  to  the  church  in  question ;  and  this  view  of  the  subject 
is  strongly  confirmed  by  the  nature  of  the  protectorate  over  the 
Latins,  as  it  was  called,  which  was  commonly  attributed  to  the 
French  Government,  and  by  the  analogy  of  the  privilege  ac- 
corded by  treaty  to  several  of  the  other  European  States. 
In  the  treaty  of  1740,  before  referred  to,  various  stipulations 
are  included  in  favour  of  the  French  bishops  and  ecclesiastics  at 
Jerusalem  and  Galata  (arts.  35,  36).  Similar  provisions  are 
made  by  the  thirteenth  article  of  the  treaty  of  Canowitz,  con- 
cluded with  Austria  in  1699  (14  Schoell,  Traites  de  Paix, 
274 — 5) ;  and  in  the  seventh  article  of  the  treaty  concluded 
at  the  same  time  and  place  with  Poland  (14  Schoell,  277). 
But  the  most  remarkable  instance  occurs  in  the  tenth  article 
of  the  treaty  of  Passarowitz,  concluded  with  the  Venetians  in 
1718  (14  Schoell,  332),  which  provides— 

"  That  tbe  Catholics  sbaU  enjoy  the  liberties  and  franchises  which 
they  have  formerly  enjoyed.  That  they  may  repair  their  churches 
and  convents,  and  frequent  the  Holy  Places."  - 
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In  all  these  cases  the  general  words  "  Catholics^^  or  *'  Franks*' 
are  used  \  and  they  are  always  restrained  by  a  particular  re- 
ference to  the  convents  and  Holy  Places  at  Jerusalem  or 
elsewhere.  These  circumstances^  therefore,  would  seem  to 
indicate  that  a  similar  restriction  ought  to  be  placed  on  the 
interpretation  of  the  treaty  of  Kaynardji. 

We  conclude  this  part  of  the  case  by  summing  up  the 
portions  which  we  have  attempted  to  establish ;  namely,  that  as 
a  security  for  the  performance,  and  a  reparation  for  the  breach, 
of  a  promise  which  never  was  made,  or  if  made,  never  was 
broken,  the  Russians,  after  acknowledging  accord  and  satisfac- 
tion, attempted  to  extort  a  guarantee  which  had  no  relation 
to  the  subject-matter ;  that  they  shrank  from  asserting  the 
grounds  upon  which  this  demand  was  made  imtil  circumstances 
wrung  from  them  the  avowal ;  and  that  when  at  last  the  avowal 
was  made,  their  claim  was  found  to  be  grounded  on  a  treaty 
which  contemplated  circumstances  which  had  never  arisen,  or 
which,  if  it  contemplated  the  events  of  which  the  Russians 
complained,  must  have  been  susceptible  of  so  extensive  an 
interpretation  as  to  render  all  further  guarantees  unnecessary. 

The  most  extraordinary  display  of  Russian  want  of  honesty 
in  these  transactions  has  been  made  by  the  manifestoes  of  the 
Czar.  We  have  reserved  them  for  notice  in  this  place,  because 
they  deal  only  in  assertion,  and  are  valuable  as  showing  the 
temper  of  the  Emperor,  and  not  as  casting  any  light  upon  the 
facts.  After  our  examination  of  the  facts,  the  reader  will  be 
surprised  at  such  passages  as  the  following : — 

"  Since  the  time  when  it  pleased  Providence  to  transmit  to  us  the 
hereditary  tbrone,  the  observation  of  the  sacred  duties  which  are 
inseparable  from  it  has  been  the  constant  object  of  our  solicitude. 
Based  on  the  glorious  treaty  of  Kaynardji,  confirmed  by  solemn 
transactions  subsequently  concluded  with  the  Ottoman  Porte,  these 
cares  and  this  solicitude  have  always  had  for  their  object  the 
guaranteeing  of  the  rights  of  the  orthodox  Church.'* 

"  But  to  our  profound  affliction  ....  in  these  last  times  numerous 
arbitrary  acts  of  the  Ottoman  G-overnment  have  attacked  these  rights, 
and  threatened  to  annihilate  completely  the  order  of  things  sanctioned 
by  centuries,  and  so  dear  to  the  orthodox  faith." 

A  great  master  of  logic  and  of  rhetoric  has  laid  down  the 
principle  of  the   '^  substitution  of  definitions  for  the  things  de- 


86  The  Facts  and  the  Law 

fined  "  as  the  great  test  of  argament.  Applying  that  rule  to 
this  sentence,  how  does  it  mn  ?  Something  like  this :  —  "  The 
Czars  have  always  protected  the  rights  and  franchises  of  many 
million  Greeks,  subjects  of  the  Porte,  but,  to  our  profound 
affliction,  the  Latin  patriarch  of  Constantinople  has  obtained  a 
right  of  way  through  the  church  at  Bethlehem,  and  there  is 
some  reason  to  doubt  whether  certain  deeds  affecting  that 
church  were  published  with  proper  solemnities.  Inasmuch  as 
these  acts  threaten  the  complete  annihilation  of  the  order  of 
things  sanctioned  by  centuries,  and  so  dear  to  the  orthodox 
faith,  I  have  ordered  50,000  troops  to  take  possession  of  a 
country  as  large  as  Ireland,  to  prevent  the  recurrenee  of  similar 
events  hereafter/^ 

The  manifesto  of  the  31st  October  is  so  mendacious,  that  it 
is  difficult  to  apply  the  same  rule  to  it.  The  facts  alleged  are 
so  unKke  what  really  took  place,  that  we  cannot  make  sense  of 
it  by  substituting  the  thing  alluded  to  for  the  allusion.  We 
will  simply  observe  that  it  contains  three  falsehoods  in  nine 
lines : — 

1.  That  the  powers  of  Europe  tried  "k  €branler  I'aveugle 
obstination  du  Gouvemement  Ottoman.*' 

2.  That  the  Porte  has  enrolled  in  its  ranks  revolutionists  of 
all  countries. 

3.  That  it  has  commenced  hostilities  against  Russia. 

This  is  the  proclamation  which  ends  with  the  famous  quota- 
tion, "  In  te  Domine  speravi,  non  confiindar  in  aetemum/' 

"Whether  the  Emperor  of  Russia  will  ever  be  confounded 
remains  to  be  seen ;  but  we  must  protest  against  the  assertion, 
that  he  has  "  trusted  in  God.*'  To  ^'  trust  in  God "-  means, 
we  presume,  to  trust  that  obedience  to  the  great  laws  of 
truth  and  justice  will  be  rewarded,  and  that  if  a  nation  wishes 
to  become  great  and  powerful,  it  will,  in  the  observation  of  those 
laws,  find  occasions  of  doing  so  without  reproach.  This  is 
precisely  what  the  Czar  has  not  done.  He  has  not  trusted 
that  honour,  truth,  and  justice  will  be  rewarded;  he  has 
not  trusted  in  the  divine  government  of  the  world.  He 
has  trusted  in  force,  in  fraud,  and  in  injustice,  in  aU  that  is 
most  opposed  to  God.   There  were  once  certain  Jews  who  claimed 
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to  be  "  the  diildren  of  QoA"  but  who  "  heard  not  his  words/' 
It  was  said*  to  them : — "  Ye  are  of  your  father  the  devil,  and 
the  lusts  of  your  father  ye  will  do.  He  was  a  murderer  from 
the  beginning,  and  abode  not  in  the  truth,  because  there  is  no 
truth  in  him.  When  he  speaketh  a  lie  he  speaketh  of  his  own, 
for  he  is  a  liar,  and  the  father  of  if  When  a  man  speaks  of 
his  feelings,  it  is  advisable  to  see  how  his  actions  correspond 
with  them. 

Some  questions  of  international  law  have  arisen  from  the 
progress  of  hostilities,  upon  which  we  will  oflfer  a  few  observa- 
tions. 

The  first  of  these  is  the  occupation  of  the  Danubian*  pro- 
vinces.  They  were  occupied  without  declaration  of  war,  that 
they  might  be  held  as  a  ''  material  guarantee  '^  for  the  main- 
tenance of  the  privileges  of  the  Greek  Church.  It  has  gene- 
rally been  thought  that  it  is  the  legitimate  object  of  war  itself 
to  obtain  material  guarantees  for  disputed  rights.  The  Russians 
could  only  justify  their  war  with  the  Turks  by  a  wish  to  pre- 
vent future  aggressions,  so  that  they  must  stand  convicted 
of  having  committed  a  hostile  act,  without  that  declara- 
tion of  war  which  all  civilized  nations  agree  in  holding 
to  be  indispensable.  There  is  a  vague  impression  prevalent 
in  this  country,  that  the  occupation  of  the  Danubian  provinces 
was  not  a  hostile  act,  under  the  convention  of  Balta  Liman. 
In  addition  to  which.  Count  Nesselrode  has  set  up  the  de- 
fence, that  it  was  justified  by  the  anchoring  of  the  English 
and  French  fleets  in  Besika  Bay. 

Each  of  these  defences  admits  of  a  direct  and  conclusive 
refutation. 

1.  The  treaty  of  Adrianople  and  the  convention  of  Balta 
Liman  (1849)  guarantee  a  certain  constitution  to  these  pro- 
vinces, and  authorize  intervention  in  the  case  of  intestine 
disturbances.  That  constitution  has  never  been  disturbed. 
Those  disturbances  have  never  broken  out. 

2.  Orders  were  not  despatched  to  the  fleets  to  anchor  in 
Besika  Bay  till  the  2nd  June.      This   could  not  have  been 

^  The  author  of  "  Eussia  in  the  Eight "  Qonstantly  calls  them  "  the 
Moldavian  proyinces." 
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known  at  St.  Petersburg  before  the  7th  or  8th  of  June,  whereas 
orders  were  despatched  from  that  capital  to  Prince  Gortschakoff 
to  cross  the  Pruth  on  the  Ist  of  June.  So  that  it  is  not  only 
false,  but  demonstrably  false,  that  the  resolution  to  cross  the 
Pruth  arose  from  the  anchorage  of  the  fleets  in  Besika  Bay.' 

Even  if  the  anchorage  in  Besika  Bay  had  been  known  at 
St.  Petersburg  when  the  order  was  given  for  the  occupation  of 
the  Danubian  provinces,  it  would  have  been  as  absurd  in  the 
Russians  to  justify  the  one  step  by  the  other,  as  it  would  be  in 
the  French  to  justify  the  occupation  of  the  Channel  Islands  by 
the  presence  of  an  English  fleet  in  the  Downs.  Such  a  plea  in 
effect  amounts  to  this,  we  have  crossed  the  Pruth  because  you 
have  not  entered  the  Dardanelles. 

The  next  question  which  arises  upon  the  subject  is  the  case 
of  the  battle  at  Sinope. 

The  Turks  formally  declared  war  against  the  Russians  on 
the  4th  of  October,  and  the  Russians  replied  by  a  manifesto  of 
a  similar  character  on  the  30th  of  the  same  month ;  but  in  his 
third  drcidar  of  the  same  date  Count  Nesselrode  says : — 

"  Nantis  du  gage  materiel  que  nous  donne  I'occupation  des  deux 
provinces,  ....  nous  nous  contenterons  provisoirement  d'y  maintenir 
nos  positions  en  restant  but  la  defensive  aussi  longtemps  que  nous 
n' aureus  point  ete  forces  de  sortir  du  circle  dans  lequel  nous  desirous 
enfermer  notre  action.'* 

It  is  also  asserted  that  there  was  an  understanding  between 
the  English  and  French  Governments  on  the  one  hand,  and  the 
Russians  on  the  other,  that  so  long  us  the  allied  fleets  did  not 
^nter  the  Black  Sea  the  Russians  would  abstain  from  offensive 
operations. 

This  was  the  state  of  things  on  the  30th  of  November,  when 
a  Turkish  squadron  in  the  harbour  of  Sinope  was  attacked  and 
destroyed  by  a  greatly  superior  Russian  force.  This,  it  is 
maintained,  was  a  violation  of  the  express  promise  in  Count 
Nesselrode's  third  circular,  and  of  the  understanding  with  the 
allied  fleets. 

We  are  not  able  to  agree  with  this  view.  The  Russian  plea 
is,  that  the  squadron  in  question  was  conveying  assistance  to 

^  See  Lord  Clarendon's  despatch  of  July  16,  published  in  "  La  Question 
d'Orient,"  pp.  146,  199. 
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tlie  Asiatic  insurgents.  If  this  be  so^  the  defence  appears  to 
us  conclusive.  It  is  absurd  to  say  that  the  Russians  could  have 
entered  into  an  understanding  with  powers  with  whom  they 
were  at  peace^  that  they  would  allow  the  Turks  to  attack  them^ 
without  resisting  their  attack.  If  the  Turks  were  engaged  in 
conveying  reinforcements  to  the  Asiatic  insurgents^  they  were 
engaged  in  an  offensive  act^  and  ought  to  have  been  prepared 
for  the  consequences. 

Another,  and  the  last  point  to  which  we  shall  advert,  is  the 
question  which  has  been  raised  and  discussed  with  much 
ability  in  the  Morning  Chronicle,^  as  to  whether  treaties 
are  abolished  by  war,  with  especial  reference  to  the  question 
whether  the  treaty  of  Kaynardji  has  been  abolished  by  the 
hostilities  now  in  progress.  The  negative  side  of  the 
question  was  maintained  by  a  correspondent,  in  whom, 
under  the  signature  of  ''  Jus  Gentium,^'  many  readers  must 
have  recognised  the  author  of  some  of  the  most  brilliant  and 
siiccessfol  pamphlets  of  the  -day.  We  have  not  space  to 
go  at  length  into  the  controversy,  nor  to  point  out  the 
curiously  ingenious  devices  by  which  ''  Jus  Gentium  "  contrives 
to  make  all  authors  vote  on  his  side,  and  support  him  in  the 
opinion,  that  treaties  are  only  suspended  during  war,  but  revive 
at  the  conclusion  of  peace.  Text-writers  and  precedents  alike 
seem  to  us  conclusive  against  his  position,  and  more  especially 
those  which  he  quotes  himself.  The  rule  which  we  gather  from 
the  various  authorities  would  be  briefly  expressed  as  follows. 
All  treaties  are  abolished  by  war  with  the  exception  of  those 
which  were  made  in  contemplation  of  war;  but  rights  of 
property  or  status,  whether  national  or  individual,  which  have 
vested  under  a  treaty,  are  not  liable  to  be  devested  by  its 
extinction. 

In  VattePs  ''  Droit  des  Gens,*'  iii.  IQ,  175,  we  read  :— 

"  Conventions  and  treaties  with  a  nation  are  broken  or  abolished 
by  a  war  between  the  contracting  parties ;  .  .  .  .  except  treaties  where 
promises  are  made  in  case  of  rupture.  Such  is  the  agreement  for 
the  neutrality  of  a  town  or  province,"  &c. 

^  Vide  Morning  Chronicle  for  November  19th,  2l8t,  and  28th  j  and 
December  1st,  5th,  7th,  9th,  12th,  and  13th. 
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In  Marteu^s  "Precis  du  Droit  des  Gens/'  ii.  1,  8,  we  find 
a  distinction  laid  down  between  "transitory  covenants^'  and 
"treaties  properly  so  called;"  the  first  of  which  are  not,  and 
the  second  are,  annulled  by  war.  As  examples  of  "  transitory 
covenants/'  Marten  mentions  boundary  treaties,  treaties  for 
exchange  of  territory,  &c.  As  instances  of  "  treaties  properly 
so  called,''  he  mentions  treaties  of  commerce  or  of  alliance. 

From  these  authorities  it  would  seem  to  follow,  that  all 
treaties  except  treaties  made  expressly  in  contemplation  of  war, 
or  "  transitory  covenants/'  are  abolished  by  war.  -  By  a  little 
attention  we  shall  see  that  "transitory  covenants"  form,  in 
fact,  no  exception  to  the  rule,  but  may  be  reduced  under  the 
head  of  rights  vested  under  a  treaty,  and  subsisting  after  its 
extinction.  When  a  person  contracts  to  do  a  certain  act,  the 
contract  is  extinguished  by  the  performance  of  the  act.  Thus 
when  one  country  cedes  a  territory  to  another,  the  transac- 
tion is  done  and  finished.  It  being  in  its  nature  transitory, 
no  subsequent  change  of  relations  between  the  parties  can 
affect  it,  and  the  treaty  in  which  such  cession  was  promised 
is  extinct  and  annulled  by  its  execution.  It  can  only  be 
properly  spoken  of  as  existing  while  it  rests  in  fieri.  If  a 
man  covenants  with  another  to  seU  him  an  estate,  the 
covenant  determines  by  the  sale.  It  has  ceased  to  exist  be- 
cause it  is  executed ;  but  if  he  covenants  for  further  assurance, 
that  covenant  subsists  after  the  sale,  because  it  is  executory, 
and  is  to  be  carried  out  from  time  to  time.  When  a  covenant 
has  once  been  executed,  nothing  can  undo  it ;  but  till  it  has 
been  executed,  it  may  be  abandoned  by  the  parties,  or  even 
determined,  if  a  dependent  covenant,  by  some  act  of  one  or 
both  of  them. 

Thus  we  should  prefer  to  speak  of  "rights  vested  under 
treaties "  as  permanent,  to  speaking  in  Marten's  phraseology, 
of  transitory  covenants  as  permanent.  It  appears  to  us,  for 
example,  that  when  Canada  became  an  English  province,  when 
America  became  an  independent  nation,  when  the  present 
boundaries  of  Belgium,  of  France,  or  of  Prussia  were  settled, 
the  treaties  under  which  those  rights  vested  were  so  far  fully 
executed,  and,  in  that  sense,  extinct.     And  this  way  of  stating 
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the  case  makes  it  obTions  at  once  why^  on  the  outbiieak  of  the 
American  war  Canada  did  not  revert  to  France,  or  on  the  war 
of  1813  America  to  England;  and  why  it  would  have  been 
illogical  as  well  as  practically  absurd  for  the  Courts  of  France 
or  England  respectively  to  have  considered  Canadians  or 
Americans  taken  in  arms  during  those  wars  as  rebels.  In  &ct, 
Vhat  Marten  called  ''transitory  covenants'*  bear  a  much 
closer  analogy  to  conveyances  than  to  covenants. 

This  would  appear  to  have  been  the  distinction  present  to 
Vattel's  mind  when  he  wrote  a  passage  (iv.  4,  42)  on  which 
"  Jus  Gentium"  somewhat  strangely  relies  as  proving  his  view. 
Speaking  of . ''  rights  acquired  under  a  treaty/'  he  says  that 
they  subsist  if  a  war  break  out  between  the  parties  upon 
grounds  foreign  to  the  treaty,  but  that  they  are  annulled  if  the 
treaty  itself  be  broken.  An  exact  case  in  point  would  seem  to 
be  the  case  of  Malta,  which,  by  the  treaty  of  Amiens,  was  to  be 
evacuated  by  the  English  and  restored  to  the  Knights  of  Malta. 
The  war  which  followed  the  treaty  of  Amiens  was  not  a  "guerre 
nouvelle/^  but  a  "rupture  du  traits  de  paix*^^  so  that  the  rights 
of  the  Order  of  St.  John  disappeared  by  the  breach  of  the 
treaty,  whereas  they  would  have  subsisted  had  the  war  begun 
upon  some  entirely  new  ground  of  quarrel.  Vattel  never 
seems  to  have  doubted  that  the  treaties,  as  distinguished  from 
rights  which  may  have  vested  under  them,  are  aboHshed  by 
war,  unless  the  belligerents  agree  "  de  rendre  les  conquites  et 
de  retablir  toutes  chases  dans  leur  6tat,'^  in  which  case  they 
would  revive. 

This  distinction  is  most  clearly  and  forcibly  put  in  the 
judgment  of  Justice  Washington  in  the  Supreme  Court  of 
America,  in  the  case  of  The  Society  for  the  Propagation  of  the 
Gospel  V.  Newhaven  (Wheaton,  495),  in  which  he  says  that  the 
text-writers  have  laiJ  down  the  proposition,  that  treaties  are 
abolished  by  war,  too  broadly ;  for  that — 

"  Where  parties  contemplate  permanent  arrangemeuts  of  territorial 
or  other  national  rights,  or  which  in  their  terms  are  meant  to  provide 
for  the  event  of  war,  it  would  be  against  every  principle  of  just  inter- 
pretation to  hold  them  extinguished  by  the  event  of  war.  If  such 
were  the  law,  even  the  treaty  of  1783,  so  far  as  it  fixed  our  limits 
and  acknowledged  our  independence,  would  be  gone,  and  we  should 
have  had  to  struggle  for  both  upon  original  revolutionary  principles." 
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Taking  this  principle  as  our  guide^  we  can  hardly  donbt  that 
that  article^  at  all  events^  of  the  treaty  of  Kaynardji  which  has 
been  so  much  disputed  is  annulled  by  existing  hostilities.  It 
clearly  contemplated  no  ''permanent  arrangement  of  national 
rights/'  Put  at  the  highest,  it  was  no  more  than  a  promise,  to 
be  executed  as  occasion  might  require.^ 

This  being  so,  it  is  to  be  hoped  that,  whenever  the  questions 
now  at  issue  between  Russia  and  the  Porte  are  to  be  settled  by 
negotiations,  care  may  be  taken,  from  the  precedent  of  Kay- 
nardji, to  avoid  any  concessions  which  may  serve  as  a  pretext 
to  a  foreign  and  unscrupulous  power,  for  interference  with 
the  most  sacred  rights  under  the  awkwardly  fitting  mask  of 
religion. 

^  The  whole  of  "  Jus  Gentium's  "  argument  proceeds  on  the  assumption 
that  a  treaty  is  a  contract.  We  have  pointed  out  that  one  kind  of  treaties 
hear  a  much  nearer  analogy  to  conveyances ;  hut  we  object  to  the  argu- 
ment on  a  wider  groimd  than  this.  It  confounds  international  morauty 
and  international  law :  what  a  nation  ought  to  do,  and  what  it  has  done. 
A  contract,  in  Ihe  formal  sense  of  the  word,  implies  a  common  superior  to 
enforce  it.  Where  there  is  no  common  superior,  there  can  be  no  contract. 
If  the  two  parties  are  willing  to  observe  their  engagements,  they  do  so 
from  considerations  of  morality,  not  from  considerations  of  law.  Law 
only  applies  when  morality  is  too  weak  to  do  its  duty.  Now,  when  two 
nations  are  unwilling  to  discharge  their  mutual  engagements,  there  is  no 
law  to  compel  them  to  do  so ;  and  inasmuch  as  where  there  is  no  law 
there  can  be  no  contract,  there  are  no  contracts  between  nations.  ^  A  con- 
tract without  a  law,  and  a  law  without  a  penalty,  are  merely  conscientious 
obligations,  and  belong  therefore  to  the  province  of  international  morality. 
It  is  only  by  a  convenient  and  usual  metaphor  that  we  speak  of  nations 
as  contracting,  or  of  treaties  ;  or  still  more  of  certain  conventional  maxims 
as  forming  a  code  of  public  law.  A  nation  no  doubt  ought  to  observe  its 
treaties,  and  it  is  generally  its  duty  to  act  upon  received  paaxims.  But  if 
we  inquire  what  a  treaty  is,  the  only  true  answer  will  be,  it  is  a  notification 
made  on  the  part  of  a  set  of  persons  living  in  a  specific  place  to  persons 
living  in  another  specific  place,  that  under  certain  circumstances  they  or 
their  representatives^  will  attack  and  injure  the  others  and  their  repre. 
sentatives,  and  that  till  those  circumstances  occur,  they  will  not.  A 
treaty  is  in  fact  a  mere  announcement  of  a  resolution  to  act  or  not  to  act 
in  a  particular  manner. 
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On  Civil  Liberty  and  Self-government.  By  Francis  Lieber,  LL.D., 
C.  M.  French  Institute,  &c..  Author  of  "  Political  Ethics,"  &c.  &c. 
London :  Bentley,  1853. 

THIS  is  a  very  disappointing  book.  It  has  all  the 
outward  semblance  of  being  very  wise;  and  it  is  only 
after  a  second  perusal  and  some  reflection,  that  one  finds  it  to 
consist  chiefly  of  wordy  platitudes,  often  obscurely,  and  never 
eloquently  put.  We  little  expected,  moreover,  to  encounter  the 
English  prejudices  of  last  century,  in  a  Transatlantic  book  on 
liberty  in  1853.  It  is  written  throughout  in  a  sort  of  Black- 
stonian  style.  Exploded  idolatries,  and  many  of  the  staple 
objects  of  adoration  in  the  days  of  Pitt,  are  exhumed  and 
paraded  in  the  cumbrous  trappings  of  their  antique  glory,  re- 
sembling a  procession  of  lord  mayors'  coaches,  wonderfully 
beauteous  to  the  beholder  in  the  days  of  pigtail  and  farthingale, 
but  unhappily  deemed  of  little  value  and  less  utility  in  these 
more  practical  times,  and  especially  in  America,  where  nature, 
in  one  of  her  wayward  freaks,  has  misplaced  Mr.  Lieber. 

As  a  specimen  of  the  vein  running  through  the  book,  here  are 
some  of  Mr.  Lieber's  views  on  trial  by  jury : — 

"  The  results  of  trial  by  jury  have  occasionally  been  such  that  even 
in  England  and  here  voices  have  been  raised  against  it ;  not,  indeed, 
very  loud,  or  by  weighty  authorities.  Men  feel  the  existing  evil 
only ;  not  those  that  would  result  a  hundred-fold  from  an  opposite 
state  of  things  ;  nor  are  those  who  feel  irritated  at  some  results  of 
the  trial  by  jury,  acquainted  with  the  operation  of  trials  without 
jury.  So  is  occasionally  the  publicity  of  trials  highly  inconvenient ; 
yet  should  we  desire  secret  trials  ?  Liberty,  as  we  conceive  it,  can 
no  more  exist  without  the  trial  by  jury,  '  that  buttress  of  Hb^rty,' 
as  Chatham  called  it,  and  our  ancestors  worshipped  it,  than  without 
the  representative  system." 

Our  humble  opinion  of  tri^J  by  jury  is,  we  believe,  pretty  nearly 
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that  of  every  man  acquainted  with  its  practical  working,  compared 
with  the  trials  without  a  jury ;  namely,  that  it  is  often  useful  for 
the  decision  of  such  facts  (and  especially  to  determine  damages 
for  such  commercial  grievances)  as  could  not  be  so  well 
estimated  by  the  mind  of  a  judge  less  versed  in  such  conpems. 
Any  notion  of  the  value  of  a  jury  beyond  that — any  conceit  that 
it  is  an  institution  worth  one  halfpenny  now  for  the  protection 
of  English  liberties,  or  English  rights, — can  only  be  regarded 
as  the  dream  of  some  very  profound  slumberer,  who  has  gone  to 
sleep  over  Hume^s  account  of  the  Star  Chamber  j  or  at  best  as 
the  reverie  of  a  novel  reader,  who  having  just  devoured  Mr. 
Macaulay^s  story  of  the  Seven  Bishops  (temp.  James  II.),  has 
been  so  entranced  with  it,  that  he  has  become  oblivious  of  all 
subsequent  progress,  and  of  the  entire  history  of  popular  liberty 
ever  since.  The  gigantic  power  of  English  liberty  being  de- 
pendent on  the  dozen  pudding-headed  old  farmers,  who  usually 
constitute  three-fourths  of  our  juries,  is  a  vastly  entertaining 
idea,  and  well  worth  the  trouble  of  wading  through  an  American 
essay  wheremth  to  regale  oneself,  of  a  verity  ! 

Mr.  Lieber  waxes  very  magniloquent  on  this  branch*  of  his 
topic;  he  paragraphs  separately  some  dozen  of  the  "great  ad- 
vantages of  such  an  institution.^^  We  will  transcribe  the  most 
amusing  of  them : — "  It  allows  the  judge  to  stand  as  the  inde- 
pendent organ  of  the  law,  not  only  above  the  parties  hostilelv 
arraigned  against  each  other,  but  also  above  the  whole  concrete 
case  before  the  Court.^'  What  does  he  mean  ?  Suppose  he  is 
also  judge  of  facts  as  well  as  law,  in  what  conceivable  way  does 
he  "  stand ^^  lower,  or  less  above  the  parties  "  hostilely  arraigned,^* 
&c. ;  or  how  is  the  "  case^^  less  "  concrete  ^^  than  it  was  ?  Has 
Mr.  Lieber  the  least  idea  ? 

We  are  also  gravely  told,  that  among  its  advantages  trial  by 
jury  "  brings  in  most  cases  a  degree  of  personal  acquaintance 
with  the  parties,  and  frequently  with  the  untnesses  to  aid  in 
deciding  I !  1^^  Poor  Mr.  Lieber  has  a  strange  notion  of  English 
feelings  as  to  that  which  constitutes  the  fair  and  unbiassed 
administration  of  justice.  He  has  yet  to  learn  that  the  very 
object  of  the  right  to  "challenge'^  is  to  counteract  the  baneful 
tendency  which  these  personal  acquaintanceships  have  to  warp 
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the  judgment.  Here  are  three  of  the  other  advantages^  pro- 
nounced oracularly,  as  indisputable  axioms: — ''It  [the  jury] 
alone  makes  it  possible  to  decide  to  the  satisfaction  of  the  public 
those  cases  which  must  be  decided,  and  which,  nevertheless,  do 
not  lie  within  the  strict  limits  of  the  positive  law/^  Here  is 
another — ''  It  is  hardly  possible  to*  imagine  a  living,  vigorous, 
and  expanding  common  law  without  it/'  Again,  "  It  is  part 
and  parcel  of  Anglican  self-government." 

How  very  much  surprised  citizen  Lieber  would  be  if  some 
compassionate  friend  informed  him  that  not  one-twentieth  part 
of  the  trials  in  Anglican  courts  of  justice  put  together,  are  tried 
at  all  by  juries.  That  whilst  civil  causes  are  tried  six  times  a 
year  throughout  the  country  by  juries,  they  are  tried  daily  by  a 
single  judge  without  any  jury  at  all,  whilst  shoals  of  criminal 
chains  are  summarily  settled  by  magistrates.  How  singularly 
foreign  to  everything  he  has  undertaken  to  write  about, 
would  this  oracular  professor  discover  himself  to  be  were  he 
sim^dly  made  aware  that  this  ''Anglican  people,"  whom  trial  by 
jury  "  alone  satisfies,"  nevertheless  wnd  voce  dispense  with  it 
from  the  Land^s  End  to  John  of  Groat's  House  in  the  very  most 
popular  of  their  tribunals,  the  County  Courts,  where  nineteen- 
twentieths  of  the  entire  litigation  of  the  kingdom  is  carried  on, 
and  where  they  can  have  juries  by  asking  for  them !  How 
amazed  the  good  gentleman  would  be  if  the  astounding  statistics 
of  the  increase  of  these  trials  without  a  jury  were  put  before 
him  I  We  wonder  whether  he  would  then  find  it  "  possible  to 
imagine  a  vigorous  living  expanding  common  law  without  it !" 
"  It  gives  [he  thinks]  to  the  advocate  that  independent  honoured 
position  which  the  accusatorial  process  as  well  as  liberty  re- 
quires." We,  on  the  contrary,  know  that  the  necessity  of 
adopting  arguments  and  motives  to  the  standard  of  a  common 
jury's  mind  and  prejudices,  has  done  more  to  lower  and  degrade 
the  Bar  than  any  other  part  or  incident  of  our  system.  It  has 
produced  the  buffoonery,  sophism,  and  claptrap,  that  distin- 
guish the  low,  and  often  successful,  members  of  our  profession. 
A  jury  is  in  fact  a  necessity  maxime  dejlendus, 

Mr.  Lieber's  notions  of  its  effect  on  the  liberty  of  the  people 
and  the  integrity  of  public  justice  are  just  as  widely  erroneous. 
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Wliatever,  we  repeat,  may  have  been  the  case  in  the  days  of 
James  11.^  these  great  elements  are  now  nowhere  upheld  by  the 
institution  of  juries.  They  would  be  on  the  contrary  (were  that 
possible)  in  jeopardy  through  them.  There  is  now  a  far 
mightier  bulwark  of  all  liberty  and  all  right-doing  in  this 
country,  of  which  Mr.  Lieber  does  not  dream  in  his  complacent 
idolatry  of  ^^ Institutions:^'  that  power  is  public  opinion  ;  to  it 
the  one  judge  is  amenable,  and  of  it  he  stands  in  awe,  be  he  the 
Lord  Chief  Justice  of  England.  His  responsibility  is  on  a  par 
with  his  individuality,  and  he  knows  and  feels  it  in  every  word 
he  utters  and  every  act  he  does.  This  grand  corrective,  this 
inestimable  and  most  effective  surety  of  rectitude  and  careful- 
ness, has  no  existence  with  the  juryman,  for  he  has  no  indi- 
viduality. The  act  of  each  merges  in  that  of  the  twelve.  The 
responsibility  is  corporate,  ergo  it  has  no  terror,  and  imposes  no 
restraint ;  for  accountability  is  personal,  or  it  is  nothing. 

Mr.  Lieber  is  good  enough,  in  the  next  place,  to  ^'indicate'' 
to  us  the  true  position  of  the  advocate  in  our  Anglican  system  of 
justice,  and  to  allude  to  the  duties  flowing  from  it : — 

"  Most  writers,"  he  says,  "  discuss  *  the  time-honoured  usage  of 
the  profession  in  advocating  one  side,'  and  of  saying  all  that  can  be 
said  in  defence  of  the  prisoner.  No  one  at  all  conversant  with  the 
subject  has  ever  had  any  doubt  upon  this  subject.  It  is  a  necessary 
effect  of  the  accusatorial  procedure.  Indeed,  it  forms  an  essential 
part  of  it.  But  the  writers  go  on  maintaining  that  therefore  the 
advocate  may,  and  indeed  must,  do  and  sdy  for  his  client  all  that  he 
himself  would  do  and  say  for  himself,  had  he  the  requisite  talent  and 
knowledge.     And  here  lies  the  error,  moral  as  well  as  legal."  *  *   * 

"  If,  as  Lord  Brougham  stated  it,  the  only  object  of  counsel  is  to 
free  the  prisoner,  at  whatever  risk,  why  then  not  also  do  certain  things 
for  the  prisoner  if  he  were  free  ?  Many  an  indicted  murderer  would 
make  away  with  a  dangerous  witness  if  the.  prison  did  not  prevent 
him.  Whi/,  then,  ought  not  the  latoyers  to  do  this  for  him  ?  Because 
it  would  be  murder  ?  And  why  not  ?  If  the  advocate  is  to  say  and 
do  all  the  prisoner  would  say  and  do  for  himself  irrespective  of 
morality,  the  supposed  case  is  more  glaring  indeed,  but  in  principle 
the  same  with  many  actual  ones." 

Stop,  Mr.  Icieber  I  ^^  irrespective  of  morality^^  is  a  figment  of 
your  own :  nobody  has  said  so ;  and  it  is  the  extreme  of  puerility 
to  invent  extravagances  and  impute  them  to  those  whose  opinions 
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you  cannot  otherwise  controvert.  This  is,  moreover,  always 
deemed  a  very  dishonest  dodge,  and  quite  unworthy  of  a  writer 
of  reputation. 

No  advocate  ought  to  mix  himself  personally  in  the  case  he 
defends;  the  moment  he  pledges  his  own  word,  he  violates  an 
established  canon  of  the  profession.  Lord  Brougham^s  doctrine 
in  the  Queen^s  trial,  far  exceeds  the  established  rule  and  limits 
of  forensic  license,  and  Mr.  Lieber  in  citing  it,  and  an  article 
in  the  ^'  Westminster  Review,^*  commits  again  the  mistake 
of  going  out  of  his  way  to  misrepresent  the  Bar.  But  there  are 
no  writers  of  any  authority  who  go  the  length  of  Mr.  Lieber  in 
this  misrepresentation.  The  memorable  violation  of  propriety  in 
the  trial  of  Courvoisier,  and  the  unhappy  attempt  to  vindicate 
it,  made  a  few  years  ago,  called  forth  an  article  in  this,  the 
leading  law  periodical,  which  was  deemed  authoritative  and 
conclusive  on  the  subject ;  so  much  so,  that  the  neglect  to  recur 
to  it  by  Mr.  Lieber,  and  his  reference  to  a  lay  publication,  which 
cannot  be  taken  to  speak  the  sentiments  of  the  profession, 
condemn  him  for  unfairness.  No  doubt,  there  are  instances  of 
individual  miscondact  at  the  Bar;  but  they  furnish  merely  excep- 
tions to  the  rule  of  which  Mr.  Lieber  seems  to  be  wholly 
ignorant, — at  least,  it  is  charitable  to  suppose  him  to  be  so. 

Mr.  Lieber  frequently  assures  us  that  trials  are  "  established 
as  a  means  of  ascertaining  truth  and  dispensing  justice,  and  not 
to  promote  or  aid  injustice  or  immorality .^^  In  these  profound 
verities  we  entirely  acquiesce,  without  note  or  comment :  in- 
deed, to  add  aught  to  them  would  destroy  their  beautiful  sim- 
plicity, which  is,  in  fact,  their  most  striking  attribute.  And 
when  we  are  also  solemnly  informed  that  "  as  the  client  or  the 
prisoner  has  no  right  to  speak  the  untruth  in  his  behalf,  nor  has 
the  lawyer  the  right  to  do  it  for  him,"  we  are  prone  to  ask.  Who 
ever  doubted  it  ?  According  to  Mr.  Lieber,  we  must  reascend 
to  the  time  of  Chief  Justice  Hale,  to  find  any  authority  in 
favour  of  veracity  at  the  Bar.  "  That  learned  judge,"  Mr. 
Lieber  says,  ^^  severely  reproves  the  misstating  authorities,  and 
thus  misleading  the  Court."  Upon  which,  Mr.  Lieber,  who 
evidently  thinks  that  even  the  Chief  Justice  would  connive 
at  simple  falsehood,  inquires,  "  Why  should  this  be  wrong, 

VOL.  H,  NO.  cii.  H 
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and  the  misstating  of  facts , not  ?^'  Mr.  Lieber's  chronology  is 
not  quite  perfect ;  and  as  he  places  Lord  Jeffrey  in  the  seven- 
teenth century,  it  is  not  improbable  that  he  im%ines  Hale 
to  have  been  Lord  Campbell's  immediate  predecessor,  and  thus 
imputes  to  him  the  defective  morality  of  these  present  times. 
Be  this  as  it  may,  Mr.  Lieber  devoutly  believes  that  the  mis- 
statement of  facts  is  a  cardinal  rule  in  English  advocacy,  ex- 
pressly recommended  by  Lord  Brougham,  winked  at  by  Chief 
Justice  Hale,  and  practised  (though  not  successfully)  by  Mr. 
Justice  "Philips,  now  on  the  Bench ;''  and  he  settles  the  matter, 
and  sums  up  his  diatribe  with  this  fulmination: — "To  allow 
tricks  to  a  whole  profession,  or  to  claim  them  by  law,  seems 
monstrous.  Is  there  a  separate  decalogue  for  lawyers?^'  We 
believe  not ;  but  there  is  for  American  writers  on  the  English 
Bar :  it  omits  the  ninth  commandment. 

Two  cases  are  then  cited  by  this  ingenious  and  accurate 
Professor, — one  of  a  barrister  who  assumed  what  his  brief  did 
not  warrant,  and  another  where  he  is  represented  by  Mr.  Lieber 
as  having  himself  subpoenaed  his  opponents  witness^  so  that  he 
covld  not  be  produced  against  his  client ,  and  then  arguing  on 
his  absence ;  for  both  of  which  misdeeds,  he  admits  that  the 
offender  was  reprimanded  by  the  Court.  Supposing  even, 
therefore,  that  this  latter  act  was  not  a  glaring  impossibility, 
the  reprimand  such  conduct  received  is  as  strong  a  proof  as 
this  writer  could  have  adduced,  that  such  practices  are  de- 
nounced, instead  of  allowed,  by  the  profession,  and  that  they  form 
exceptions  which  prove  the  rule. 

We  do  not  know,  but  we  rather  think  that  our  readers  will 
forgive  us  for  depriving  them  of  any  further  examination  of  Mr. 
Lieber's  book,  or  of  the  opinions  he  propounds  through  the 
course  of  540  pages  on  other  topics  less  germane  to  our  province; 
viz.  of  civil  liberty  and  self-government.  We  must  therefore  refer 
those  whose  appetite  we  may  have  awakened,  to  the  book  itself 
for  a  further  exposition  of  great  truths ;  where  they  vnll  learn, 
like  the  thousand  pupils  throughout  the  States,  whom  the  Pro- 
fessor boasts  of  having  taught,  how  "  liberty  cannot  flourish 
without  a  permanent  love  and  a  habit  of  liberty.''  [It  certainly 
would  puzzle  liberty  to  flourish  without  itself.]     How  "  liberty 
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requires  a  true  government ;"  how  "  flattery  is  no  foundation  for 
liberty;"  how  "patriotism  and  national  vanity  are  not  the 
same ;"  how  *^  the  associative  principle  is  an  element  of  progress;" 
and  how  "our  extensive  churches  and  the  Law  Amendment 
Society/'  are  held  up  as  instances  of  the  fact.  All  these,  and , 
many  more  principles,  equally  novel  and  profound,  it  will  doubt- 
less be  highly  edifying  for  English  readers  to  learn  from 
American  Professors,  which  we  hope  they  will  do,  without  any 
impertinent  reference  to  a  certain  vulgar  maxim  applied  to  little 
boys  and  their  grandmothers.  Nevertheless,  should  they  ex- 
ceed our  industry,  and  read  through  the  volume,  we  believe  that, 
although  they  may  find  many  beauties,  some  information,  and 
much  amusement,  they  will  meet  with  no  passage  in  the  book 
which  they  will  more  keenly  appreciate,  after  finishing  it,  than 
that  which  stands  at  the  head  of  the  eighth  page,  and  which 
some  people  may  consider  that  the  author  might  have  followed 
more  closely  with  great  advantage  in  the  discourse  to  which  it 
is  almost  an  ironical  text : — 

"  Bacon,  so  illustrious  as  a  thinker,  has  two  dicta,  which  it  wiU  be 
well  for  us  to  remember  throughout  this  discussion.  He  says, 
'  G^eneralities  are  barren,  and  the  multiphcity  of  single  facts  present 
nothing  but  confusion.  The  middle  principles  alone  are  soHd, 
orderly,  and  fruitful.'  And  in  another  part  of  his  immortal  works  he 
states,  that  *  civil  knowledge  is  of  aU  others  the  most  immersed  in 
matter,  and  the  hardliest  reduced  to  axioms.'  " 


Art.  VIII.— STATUTE  LAW  COMMISSION. 

Codification  or  Consolidation  ? 

NOTHING  in  its  time  has  given  rise  to  so  much  profitless 
controverBy  as  this  topic.  Instead  of  acting,  and  of  so 
Acting  upon  a  scale  large  enough  to  master  the  subject,  and 
with  skill  to  overcome  the  difficulties,  and  wisdom  to  aVoid  the 
dangers,  every  attempt  has  been  met  at  the  threshold  by  idle 
discussions  on  the  matter  not  tending  to  practical  results.  To 
state  the  work  to  be  done,  to  point  out  the  difficulties,  and  to 
indicate  the  dangers^  is  necessary  for  the  general's  success  > 

h2 
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but  if  the  general  be  worth  anything^  such  caations  do  not 
inspire  timid  inaction^  but  courageous,  energetic^  and  definite 
exertion. 

We  counsel  with  much  humility^  but  with  a  confidence  that 
a  quarter  of  a  century's  dose  prosecution  and  vigorous  observa- 
tion of  this  subject  in  its  every  aspect  and  detail  fully  warrants, 
the  ascertainment  of  wJiat  has  been  suggested,  prepared^  and 
done  before.  In  the  interval  which  has  elapsed  since  our  last 
publication,  we  have  earnestly  considered  the  subject^  and  find 
ourselves  not  only  confirmed  in  the  view  we  then  expressed,  but 
impelled  to  urge^  with  serious  concern,  the  adoption  of  a  more 
masterful  and  active  course.  We  are  sure  that  a  chart  of  the 
difficulties  and  dangers,  if  it  be  accompanied  with  the  practical 
suggestions  which  former  writers  have  made^  and  former  workers 
have  adopted,  would  remove  the  panic  and  the  costly  hesitation 
which  beset  this  work. 

We  are  induced  to  recur  to  this  topic  firom  the  desire  to  lead 
our  public  men  to  consider  the  nature  of  the  work  to  be  done, 
and  to  solvp,  or  rather  to  look  fairly  in  the  face,  the  difficulties 
which  have  been  suggested  by  several  of  the  Commissioners ; 
and  we  are  the  more  earnest  to  do  so,  for  we  have  reason  to 
believe  that  those  suggestions  have  been  taken  to  be  not 
suggestions  tending  .to  the  realization  of  the  object,  but  objec^ 
tions  of  a  paramount  order  to  the  attempt  to  codify  or  con- 
solidate the  law  of  England. 

It  has  been  supposed  that  the  Commissioners  reject  codifica- 
turn  as  an  impossibility,  or,  at  least,  as  wholly  inexpedient. 
We  do  not  so  read  their  papers  when  taken  altogether  in  their 
ulterior  as  well  as  in  their  immediate  purpose.  They  show  that 
some  things  are  not  the  subject  of  codification  at  aU,  but,  belong- 
ing to  the  region  of  language  and  logic,  must  be  left  to  be 
employed,  as  language  and  logic  must  ever  be,  according  to  the 
occasion ;  and  that  it  were  as  impossible  to  state  all  the  turns 
and  applications  of  language  and  logic  as  it  would  be  to  state  in 
terms  aU  the  cases  which  are  to  fall  within  the  law ;  that  a  code 
may  be  complete,  and  yet  not  include  in  it  all  the  reasonings 
and  all  the  conclusions,  speculative  and  practical,  to  which  it 
may  give  occasion.     However,  it  must  be  allowed,  that  from  the; 


Codification  or  Consolidation  ?  101 

evident  desire  to  inspire  all  due  caution^  the  suggestions  have 
sometimes  been  couched  in  terms  which  have  led  to  their  being 
taken  to  amount  to  objection. 

We  think  that  the  whole  difficulty  will  be  met  by  considering 
all  the  different  kinds  of  law  which  fall  within  the  whole  law, 
and  that  in  order  to  codify,  or  to  consolidate,  or  even  to  write  a 
single  law,  we  must  ever  keep  in  mind  these  different  kinds, 
their  respective  objects  and  occasions,  and  the  means  by  which 
they  are  to  be  realized, — first,  in  the  enactment  or  registra- 
tion ;  and,  secondly,  in  the  application  and  use  after  they  are 
passed. 

Laws  are  Institutional^  creating  certain  institutions,  charac- 
ters, or  status,  and  the  incidents  thereof.  Such  are  the  laws 
for  creating,  declaring,  and  defining  the  status  of  infant,  of 
husband,  of  wife,  of  creditor,  of  debtor,  of  owner,  of  occupier, 
and  so  on,  the  individual  person  or  character,  and  his  position 
and  action  in  its  simplest  form: — Functional,  for  establishing 
oflSces,  and  regulating  the  functions  of  those  offices ;  such  as  for 
regulating  the  office  of  judge,  and  the  functions  thereof  \  for 
regulating  the  office  of  director,  and  the  functions  thereof ;  for 
regulating  the  office  of  registrar,  and  the  functions  thereof. 
Constitutional,  establishing  depositories  of  power  (chiefly  called 
political),  and  their  relative  modes  of  action,  intercourse,  and 
co-operation.  Such  are  Acts  for  declaring  the  powers  and  pre- 
rogatives of  the  Crown ;  for  establishing  the  order  of  peerage ; 
for  the  better  representation  of  the  people  in  Parliament ;  for 
providing  forces  for  the  defence  of  the  peace  of  the  kingdom, 
and  for  the  regulation  of  those  forces : — Directory,  prescribing 
the  form,  the  order,  and  course  of  proceedings,  and  in  some 
cases  the  matter  to  be  asserted  or  alleged,  and  the  means  of 
proof.  Such  are  Acts  for  directing  the  forms  to  be  used  in 
judicial  proceedings;  for  directing  the  order  and  course  of 
judicial  proceedings ;  for  directing  the  matter  to  be  alleged,  or 
pleaded,  or  stated  in  sundry  proceedings  ;  for  directing  the 
procedure  in  relation  to  the  celebration  of  marriage ;  for  direct- 
ing the  order  and  course  of  proceeding  in  trials  at  Nisi  Prius  / 
for  directing  the  order  and  course  of  proceeding  in  notifying 
judicial  matters;  and  for  directing  the  form,  order,  and  course 
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of  proceeding  in  the  Superior  Courts  of  Law.  And^  lastly^ 
Doctrinaly  declaring  and  defining  certain  maxims^  presump* 
tions,  or  principles,  and  directing  the  application  thereof  in 
certain  cases.  Such  are  Acts  for  declaring  the  doctrine, of 
acquiescence,  and  the  application  thereof;  for  declaring  and 
defining  the  doctrine  of  satisfaction  and  accord,  and  the  appli-* 
cation  thereof ;  for  declaring  and  defining  the  doctrine  of  pre- 
scription, and  the  application  thereof;  and  so  on. 

The  Institutional  and  Constitutional  only  are  absolutely  binding 
in  all  their  parts  and  terms.  The  Functional  and  Directory  are 
to  be  fulfilled  as  far  as  they  reasonably  may  be,  and  if  not 
fulfilled,  operate  to  work  a  nullity  only  so  far  as  the  Courts 
shall  see  good  reason  to  declare;  while  the  Doctrinal  a.re  still  less 
binding,  but  point  to  the  use  of  maxims  or  principles,  leaying 
the  Courts  and  officers  to  work  out  and  apply  them,  but  sub- 
jecting the  Courts  and  officers  to  such  responsibility  or  amena- 
bility to  the  superior  or  supreme  authorities  under  which  such 
Courts  or  officers  exist,  for  their  discreet,  consistent,  and  just 
administration  of  thfe  law,  as  may  allow  at  once  of  the  free 
action  of  those  Courts  and  officers,  and  the  maintenance  of 
their  subjection  to  the  law  and  the  constitution. 

It  is  the  office  of  the  Text-Book  and  the  Digest  to  trace  the 
application  of  these  doctrines.  It  is  the  office  of  the  legislator 
to  state  when  and  how  far,  in  given  oases,  the  Courts  and 
officers  are  to  have  regard  to  the  doctrines;  but  necessarily 
allowing  them,  where  principles  of  equal  authority  conflict^ 
to  determine  whether  any  shall  submit  to  other,  or  how  far 
each  may  be  abated  or  moderated,  to  allow  of  its  adversary 
having  place  and  coincident  operation. 

Now  it  requires  very  different  orders  of  mind  to  deal  with 
these  different  kinds  of  law,  in  their  characteristic  and  distinctive 
relations.  The  collation  of  the  Institutional  and  Functional  laws 
with  any  proposed  digest  or  consolidation  would  task  only 
ordinary  literary  skill.  Constitutional  laws  must  ever  be  tried 
by  the  ruling  powers  of  the  time,  and  the  reigning  policy.  The 
Directory,  again,  are  of  very  simple  sort,  and  may  be  done  by 
honest,  patient,  practical  labour.  But  the  Doctrinal  will  task 
the  highest  powers,    demand  the  utmost  experience  of  the 
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jurist^  of  the  logician^  and  of  the  sagacious  judge.  The  Danger 
lies  here.  Difficulties  may  be  found  elsewhere^  and  much 
drudgery.  Therefore,  not  rejecting  the  idea  of  a  code,  but 
labouring  with  all  one^s  might  to  secure  it,  we  should  say  that 
while  the  potter's  clay  should  be  moulding  into  the  commoner 
stuff,  this  more  refined  task  should  undergo  more  cautious  and 
considerate  handling,  with  a  view  to  the  success  that  we  all 
aim  at. 

It  may  well  be  doubted  whether,  to  this  end,  some  learned 
and  active  men  should  not  be  employed  at  once  in  registering 
and  reporting  cases  illustrative  of  doctrines,  and  so  collating  and 
arranging  them,  that  when  the  law  as  a  whole  has  become 
more  simple,  and  we  have  gained  courage  by  success  in  the 
simpler  work,  we  may  approach  this,  the  highest,  with  assured, 
because  well-grounded,  confidence. 

If  our  suggestion  were  adopted  of  collating  the  views  of 
persons  who  have  made  themselves  conversant  with  this  matter, 
we  could  scarcely  fail  to  come  to  know  the  specific  means  for 
realizing  them.  Earnest  men,  like  Lord  St.  Leonards,  seeing 
how  coarsely  und  how  loosely  we  set  to  work,  may,  in  somewhat 
too  strong  terms,  counsel  doubt  and  caution ;  but  sure  we  are  that 
such  counsel  deserves  thoughtful  consideration.  It  would  be  a 
great  deal  to  enUst  with  Lords  Lyndhurst  and  Brougham  the 
aid  of  so  able  and  energetic  a  man  as  Lord  St.  Leonards  and  of 
the  other  law  lords ;  and  if  the  arrangements  were  well  planned, 
as  we  suggested  in  our  former  article,  such  aid  could  be  used 
with  abundant  success. 

There  is  no  use  in  passing  over  slightly  the  objections  enter- 
tained by  thoughtful  men  on  this  subject.  We  deprecate  as 
much  that  species  of  presumptuous  arrogance,  as  we  do  similar 
conduct  in  relation  to  what  has  been  suggested  and  done  before. 
Both  courses  are  equally  opposed  to  the  proper  treatment  of 
this  subject.  We  have  ever  found  that  the  objection  and  the 
suggestion  are  founded  upon  some  grounds  which  require  to  be 
regarded,  although  they  may  not  entitle  the  objection  to  hinder 
the  adoption  of  a  new  plan  or  view,  or  the  suggestion  wholly  to 
take  the  place  of  the  old  plan  or  view.  This  ^^knock-you-down," 
"  I-don't-care "  sort  of  conduct,  has  been  the  chief  hindrance 
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to  the  consolidation  of  the  law.  A  temperate  consideration  of 
all  views,  the  giving  them  place  in  a  plan,  and  duly  snbordi* 
nating  them  to  the  common  purpose,  both  of  the  objector 
and  the  suggester,  are  the  only  methods  of  conciliating  the  aid 
of  all  competent  persons.  At  the  same  time  we  deprecate  the 
detention  of  us  all  at  the  threshold,  by  a  continual  controversy 
upon  matters  which  will  work  themselves  clear  by  action,  if 
fair  play.be  given  to  the  workers,  and  if  workers  of  the  right 
sort,  and  in  proper  numbers,  are  provided. 

Now,  saving  and  reserving  all  that  we  have  said  in  our  former 
article,  and  yet  more  earnestly  and  urgently  imploring  our 
chiefs  in  Parliament  to  regard  the  practical  suggestions  we 
then  presumed  to  offer,  we  would  add  one  or  two  other  practical 
remarks  of  instant  importance  in  this  matter.  In  the  papers 
relative  to  the  "Obstruction  of  Public  Business,^^  and  the 
^^Organization  of  the  Civil  Service,^*  which  we  noticed  in  a 
former  number,  the  author  indulged  in  these  remarks,  which 
are  of  peculiar  pertinence  to  our  present  subject : — ' 

''There  can  be  no  doubt  that  for  rendering  the  administration  of 
justice,  through  all  its  stages,  effective,  we  need  a  law  university,  or 
some  equivalent.  This  is  not  only  a  necessary  accompaniment  of  a 
code,  or  a  general  consolidation  of  the  law,  hut  probably  ike  means  hy 
which  it  is  to  he  effected,  as  well  as  secured, 

"  Let  it  be  a  condition  of  participation  in  the  magnificent  treasure 
assigned  to  the  administration  of  justice  ;  in  the  ample  emoluments 
and  honours  of  the  chancellorship  and  other  judicial  offices ;  in  the 
lesser,  but  no  less  ample,  emoluments  and  honours  assigned  to  the 
inferior  legal  offices,  which  abound  in  our  system,  that  no  one  shall  be 
eligible  unless  he  shall  have  served  for  a  given  period  in  the  Law 
University,  actually  taking  some  part  in  the  duty  of  reporting,  of 
digesting,  of  writing,  of  revising,  of  recording,  of  commenting 
upon  our  laws. 

"  Substitute  such  a  simple  and,  to  the  nation  and  to  the  individual, 
profitable  rule,  for  the  absurd  one  of  eating  so  many  dinners,  and 
(so  called)  practising  so  many  years. 

**  Such  a  condition  fulfils  all  the  requisites.  It  could  not  be  peiv 
formed  without  answering,  in  some  degree,  the  qualification  which  it 
is  intended  to  provide. 

**  The  judge,  the  counsel,  the  practitioner,  will  have  had  the  same 
training,  in  addition  to  such  as  the  peculiar  functions  of  their  branch 
of  the  profession  shall  require. 

"  The  student,  in  assisting  in  making  the  necessary  additions  or 
alterations  of  the  general  law,  will  learn  it  in  its  present  state. 

*'  The  judge,  counsel,  or  practitioner,  in  learning  the  alterations 
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snd  additions,  will  not  have  to  learn  new  principles  and  new 
systema. 

"  The  multitude  of  memhera  will  not  only  admit  of,  but  require, 
the  beat  organization. 

"  The  dogmatic  form  of  teaching  will  not  pfeyail  exclusively.  In 
recording  additions,  the  past  will  be  learnt,  with  an  ey^-enduring 
present  developing  and  illustrating  the  old, 

"  And  not  only  may  the  beat  organization  be  obtained  by  this 
means,  but  it  may  be  obtained  by  little  or  no  expense  to  the  State." 

To  the  office  o{  Minister  of  Justice^  and  the  incidents  of  that 
office,  without  which  no  continuous,  weD-sustained,  or  con- 
nected and  comprehensive  effiort  in  law  improv^oaents  can  be 
made,  let  ns  add  a  Law  University, 

We  urge  this  as  the  practical  step  by  means  of  which  the 
dangers  and  difficulties  of  codification  are  to  be  overcome ;  for, 
nntil  we  have  in  greater  numbers  men  enlightened  in  the  doc- 
trines of  law,  and  trained  to  expound  and  express  those  doc- 
trines, as  well  as  to  apply  them  in  the  endless  forms  of  practice, 
codification,  in  its  true  sense,  and  with  its  requisite  practical 
and  logical  exactness,  is  indeed  an  impossibility,  and  still  more 
so  the  competence  to  use  a  code,  and  work  it  to  its  purpose, 
when  we  have  accomplished  the  task. 

We  must  take  leave  to  speak  more  definitely  on  this  head. 
We  want  not  simply  a  complete  body  of  law  (whether  it  be 
embodied  in  a  code,  or  in  a  series  of  consolidated  laws,  or  in  a 
series  of  general  laws  and  sundry  special  laws,  or  in  a  series  of 
digeste  and  text-books),  but  we  want  also  a  body  of  lawyers,  of 
law-writers,  of  judges,  of  legislators,  of  administrators,  of  intel. 
ligent  and  instructed  professional  agents  of  all  kinds,  and  a  body 
of  public  writers  capable  of  discussing  matters  of  public  and 
general  law ;  and,  in  fine,  we  want  a  contented  and  obedient  com- 
munity, trained  to  a  knowledge  of  and  conversance  with  its 
interests,  its  rights,  its  obligations,  its  protections,  and  its 
responsibilities. 

Now  it  curiously  happens  that  the  way  to  produce  these  pri» 
mary  objects,  as  well  as  that  One  Object  which  seems  to  fill  the 
minds  of  those  who  are  engaged  in  the  task  (a  mere  perusing, 
and  collating,  and  consolidating  the  statute  law),  is  by  employ- 
ing as  largely  as  possible  in  the  task  all  these  sorts  and  condi- 
tions of  people, 
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As  indicated  in  the  foreg(Hng  extract,  the  multitude  of  topics 
and  the  multitude  of  persons  afford  means  of  employing  the 
best  organization,  and  of  distributing  the  task  among  a  large 
number  of  w(»*kmen. 

In  the  scheme  proposed  in  the  papers  above  referred  io,  the 
course  of  operations  is  indicated,  the  probable  period  of  its 
performance,  the  principles  upon  which  the  workmen  may  be 
organized,  and  the  mode  in  which  the  work  may  be  distributed 
among  them. 

If  such  a  scheme  were  adopted,  it  would  be  tantamount  to  a 
Law  University,  and  might  be  made  the  foundation  of  one,  if, 
indeed^  it  were  not,  by  the  very  act  of  so  employing  the 
members  of  the  profession,  actually  made,  and  in  effectual 
operation. 

We  must  never  lose  sight  of  this  fundamental  principle,— 
that  English  law  is  not  a  matter  of  Words  and  Forms,  but  a 
Matter  of  Action.  It  may  be  true  that  the  needful  expression 
cannot  be  given  to  it  without  words  and  forms;  but  its  opera- 
tion and  effect  must  be  by  personal  agency  :  and  what  the  law 
shall  be,  must  ever  depend  partly  upon  the  qualifications  of  that 
agency  throughout  all  its  ranks,  and  partly  upon  the  prevalent 
knowledge  of  law  among  statesmen  and  the  people,  obtained 
through  the  oneness,  the  universality,  and  the  comprehensive- 
ness of  our  tribunals ;  the  practical  intelligibility  and  usefulness 
of  the  forms;  the  simplicity  of  the  procedure;  the  veracity  of  the 
pleadings ;  and,  finally,  and  more  than  all,  by  the  poller  of  the 
people  to  receive  institutional  and  legal  impressions,  and  to 
give  effect  to  them  in  an  habitual  course  of  conduct. 

All  these  things  go  together.  A  code  made  by  angels  would 
be  worthless,  if  the  lawyers  were  not  more  angelic  than  they 
are,  and  if  the  code  were  not  practicaUy  promulgated  and 
sanctioned  by  its  universal  adoption  in  all  frankness  by  the 
administrators  of  the  law. 

To  this  end,  it  would  be  necessary  that  the  very  men  who  are 
to  administer  the  law  should  participate  in  the  practical  legisla- 
tion, or  that  the  work  should  be  executed  by  men  conversant 
M^th  the  exigencies  of  tribunals,  and  held  in  some  esteem  by 
them,  as  was  so  wisely  and  practically  proposed  by  the  Lord 
Keeper  Sir  Nicholas  Bacon,  now  three  hundred  years  ago. 
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We  know  that  it  i»  said  to  be  safer  to  proceed  bit  by  bit ; 
that  public  men  do  not  understand  the  subject ;  that  the  House 
of  Commons  will  not  grant  the  money ;  that  the  prejudices  of 
the  Peers  would  be  shocked.  We  deny  emphatically  every  one 
of  these  positions.  We  know  that  no  subject  would  meet  with 
more  ready  acceptance^  if  undertaken  in  a  firm^  courageous^  and 
business-like  manner,  and  if  the  matter  were  properly  propounded 
to  Parliament  and  the  public* 

People  say,  "  Surely  the  energy  which  has  created  railroads, 
and  other  public  works ;  that  the  official  and  scientific  energy 
which  worked  the  Kbyal  Exhibition;  that  the  industry  and  the 
habits  of  organized  co-operation  which  at  every  decennial  period 
work  the  census  of  our  population ;  that  the  energy  and  lite* 
rary  skill  which  have  undertaken  successfully  our  literary  aud 
scientific  encyclopaedias ;  that  the  still  more  prompt,  effective, 
indefatigable,  and  masterly  powers  which  give  us  our  press^ 
daily,  weekly,  general,  and.  scientific,  could  surely  execute  the 
consolidation  of  the  law,  if  to  each  brandi  of  the  task  the  suit* 
able  powers  were  assigned  under  good  leadership,  accustomed 
to  design,  plan,  specify,  estimate,  and  arrange  the  detaUa  of  the 
work,  and  to  select,  direct,  and  superintend  the  woarkers/' 

It  is  very  needful  that  Parliament  should  have  the  subject 
unfolded,  and  that  they  who  are  to  spend  the  money  ^should 
know  how  it  can  be  spent  usefully,  and  should  be  of  the  sort  of 
ability  to  fulfil  the  engagements  which  they  enter  into. 

Let  each  part  of  the  work  have  its  appropriate  agency:  let 
the  common  literary  labourer  perform  the  inferior  drudgery, 
and  the  higher  sorts  of  work  be  assigned  to  the  higher  sorts  of 
skill,  of  the  appropriate  kind,  and  there  is  no  more  difficulty  in 
accomplishing  the  task  of  codification  than  there  is  of  executing 
any  other  work  requiring  the  union  of  logical  analysis,  of  clear 
and  explicit  statement,  of  accurate  ipdexhig,  of  good  printing, 
and  all  the  other  practical  arts  which  such  a  work  needs. 

But  we  would  implore  the  Chancellor  to  consider  whether  it 
would  not  be  wiser  to  devise  well  his  plan,  to  count  the  cost, 
and  then  to  enter  upon  it,  as  a  task  laborious  and  difficult 
indeed,  aai  in  some  respects  dangerous,  but  yet  capable  of 
being  achieved  by  industry,  energy,  and  skill,  and  a  proper 
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expenditure  of  money,  than  to  go  on  dribbling  away  the 
resources  that  are  available  in  limited  experiments,  that  (if 
susceptible  of  success)  can  only  be  brought  to  a  successful 
conclusion  after  the  lapse  of  generations,  and  after  a  great 
waste  of  treasure,    Rusticus  dum  expectat,  defluit  amnis. 

We  humbly  think  that  all  the  great  and  little  men  of  the  law, 
and  not  a  few  Peers,  Members  of  Parliament,  and  public 
officers,  would  cordially  join  hands  (as  was  done  in  the  Exhibi- 
tion), and  aid,  according  to  their  several  positions,  in  the  under- 
taking. 

If  the  Chancellor  would  only  take  the  course  which  was 
recommended  by  one  of  the  witnesses  on  Mr.  Aglionby's 
Committee  of  1836,  on  this  very  subject,  and  obtain  from 
every  public  officer  a  return  of  the  Acts  and  parts  of  Acts  by 
which  he  is  governed^  indexed  or  arranged  after  some  common 
plan  or  standard  appointed  by  the  Commission,  or  by  his  Lord- 
ship, he  would  not  merely  find  that  the  task  would  be  half 
done  to  his  hands,  but  also,  that  there  exists  a  large  body  of 
willing  coadjutors,  already  paid,  whose  intelligence  and  know- 
ledge of  the  subjects,  experimentally  developed  and  tried  by 
actual  practice  in  affairs,  and  in  the  application  of  the  law, 
could  not  be  supplied  by  any  other  means. 

Having  got  the  great  bulk  of  the  work  in  shape,  it  might  be 
revised  by  the  Commissioners^  and  then  a  select  (it  should  be 
a  very  select  and  a  very  competent)  body  of  persons  might 
undertake  the  nicer  work  of  the  doctrinal  laws,  in  which  they 
would  be  not  a  little  assisted  by  the  official  and  constitutional 
lawyers,  whose  acquirements  and  whose  energies  the  practising 
lawyers  are  somewhat  inclined  to  overlook. 

We  consider  that  the  Chancellor  (and  we  assuredly  mean  no 
disrespect  in  offering  the  suggestion;  for  a  very  excellent 
Chancellor,  whose  life  has  been  engaged  in  his  professional 
avocations,  in  his  judicial  duties,  and  in  his  political  duties, 
may  well  be  unacquainted  with  many  matters  of  detail,  which 
inferior  men  who  have  long  turned  their  thoughts  to  this  sub- 
ject may  be  aware  of)  should  direct  his  attention  to  the  entire 
history  of  the  subject,  to  how  much  has  been  done,  and  take 
thought  why  the  work  has  hitherto  failed  ;  whether  it  has  been 
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from  want  of  learning  or  want  of  energy,  from  want  of  literary 
or  practical  skill.  He  will  find,  we  assure  him,  evidence  in  the 
past  of  failure  that  must  condemn  his  enterprise  in  its  present 
state ;  and  we  should  obsenre,  that  it  is  a  singular  feature  of 
his  plan  that  it  has  combined  in  it  all  the  causes  of  failure 
which  possessed  the  others. 

Bacon  proposed.  He  ceased  to  be  in  the  service  of  the 
Crown.  His  proposition  was  lost  (for  now  nearly  300  years) . 
It  were  to  disregard  all  history  not  to  look  to  the  possibility  of 
a  similar  misadventure  of  the  Chancellor's  project. 

Mr.  Francis  Hargreave  (the  Bellenden  Ker  of  another  occa- 
sion) died  leaving  his  work  incomplete. 

The  last  Commission  failed  because  it  consisted  of  men  who 
were  temporarily  engaged  in  the  task,  and  whose  work  was  to 
be,  if  not  secondary,  yet  continued  with  private  and  professional 
undertakings. 

The  work  (if  it  is  to  be  done  well)  must  be  done  by  men 
who  are  to  devote  themselves  to  it,  not  now  only,  but  for  their 
lives;  not  merely  to  the  making  of  the  code  or  consolidated 
body  of  law,  but  to  the  maintaining  of  it  when  it  is  made,  till  it 
shall  be  established  by  the  use  and  sanction  of  the  Courts  and 
the  people. 

It  is  needless  for  us  to  say,  that  in  making  this  earnest  appeal 
we  have  no  hostility  to  the  project  of  the  Chancellor,  and  no 
desire  but  to  see  the  accomplishment,  in  a  creditable  manner, 
of  what  the  better  part  of  our  life  has  been  spent  in  the  effort 
to  obtain. 

If  the  Lord  Chancellor  could  but  hear  the  ojHuion  of  West- 
minster Hall,  he  would  find  that  we  speak  the  language  of  all 
who  are  earnest  in  the  matter — who  deprecate  feeble  and  partial 
efforts,  and  who  desire  to  aid  his  Lordship,  not  in  executing  a 
little  detail  of  this  or  that  sort,  but  in  putting  the  work  on  that 
footing  which  will  insure  a  future^  as  well  as  an  immediate 
success,  and  give  to  it  a  national  character,  worthy  of  the 
people,  and  of  the  Sovereign,  and  of  the  Chancellor  himself^^ 
the  Sovereign's  minister  in  this  affair. 
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THE  statistics  of  populatioa  are  not  only  an  element  in 
public  economy^  bnt  they  are  closely  related  to  Legislatiye 
Jurisprudence,  and  being  thus  germane  to  our  legitimate 
proyinoe,  will  be  treated  of  in  a  series  <^  articles ;  for  it  is  onr 
pmrpose  to  render  this  Review  nsefol  to  the  statesman,  as  well 
as  the  mere  lawyer. 

Mr.  Cheshire,  in  his  to  some  extent  useful  pamphlet, 
entitled,  ''The  Results  of  the  Census,''  has,  at  least  in  one 
branch  of  the  subject,  so  tar  forestalled  our  design  that  we 
cannot  do  better  than  avail  ourselves  of  his  &cts  and  figures^ 
for  the  purpose  of  placing  on  record  for  the  convenience  of 
fiiture  reference,  the  actual  results,  both  positive  and  compara- 
tive, of  the  census.  In  doing  so,  we  shall  in  this  article  confine 
ourselves  to  sure  ground,  and  the  established  objects  of  decennial 
enumeration.  Whether  on  further  inquiry  and  consideration 
we  may  deem  the  recent  delivery  of  a  census  of  creeds  and 
sects  suffidently  reliable  in  the  first  place,  and  sufficiently 
appropriate  to  our  purpose,  remains  to  be  seen ;  at  present  we 
see  no  ground  to  suppose  that  the  Commissioners  have  been 
adequately  officered  to  effect  so  difficult  and  stupendous  a  task 
with  even  approximative  accuracy;  and  supposing  they  had,  we 
entertain  something  more  than  a  doubt  whether  such  subjects 
can  be  usefully  introduced  into  these  pages. 

In  some  points  Mr.  Cheshire  is  inaccurate  in  his  conclusions, 
and  defective  in  his  statistics.  As  an  instance  of  the  former,  he 
assumes,  that  in  Paris  people  are  far  more  crowded  in  dweUings 
than  in  London,  because  in  the  former  there  were  in  1835, 
twenty-two  persons  to  a  house,  and  in  the  latter  but  eight. 
It  is  exactly  the  reverse.  They  are  far  less  crowded  in  Paris, 
owing  to  the  immense  height  of  the  houses  and  number  of 
separate  flats  and  rooms.  Strange  enough,  as  a  proof  of  the 
latter  defect,  he  has  nowhere  stated  the  increase  per  cent,  of 
the  population  in  each  census.  We  have,  therefore,  enlarged 
some  of  his  tables,  condensed  others,  and  pruned  some  repeti- 
tions and  redundancies. 
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Thus  the  population  of  Great  Britain  has  been  doubled 
since  the  commencement  of  the  present  century,  notwith- 
standing the  great  number  that  have  annually  left  the  country, 
and  settled  and  multiplied  into  millions  in  the  United  States, 
in  the  colonies  of  North  America,  Australia,  and  South  Africa. 
The  increase  in  the  last  fifty  years  has  been  93*47  per  cent.,  or 
at  the  rate  of  1"329  per  cent,  annually,  the  increase  of  each 
sex  being  about  equal. 

The  annual  rate  of  increase  has  varied  in  each  decennial  period ; 
thus,  in  1841-51,  the  population  has  increased,  but  the  rate  of 
increase  has  declined,  chiefly  from  accelerated  emigration. 

The  population  of  Ireland  was  6,553,357 ;  to  which  we  shall 
afterwards  revert. 

The  emigration  from  the  United  Kingdom  in  the  ten  years 
1821-31  was  274,317 ;  in  the  ten  years  1831-41,  it  amoimted  to 
717,913 ;  and  in  the  ten  years  1841-51,  it  had  increased  to 
1,693,516. 

Bmigraiion  from   Great  Britain  and  Ireland  in  each  Year  from  1843  to  1852, 
ineltuive,  and  the  Destination  of  the  Emigrants. 


Years. 

Destination  of  Emigranta. 

British 

North 

America. 

United 
states. 

AustraUa 

and 

New  Zealand. 

All  other 
Places. 

Total. 

Increase 
ofPopulation. 
in  £ng.  onlj. 

1843 
1844 
1845 
1846 
1847 
1848 
1849 
1850 
1851 
1852 
1853 

23,518 
22,924 
31,803 
43,439 
109,680 
31,065 
41,367 
32,961 
42,605 
32,876 
30,563 

28,335 

43,660 

58,538 

82,239 

142,154 

188,233 

219,450 

223,078 

267,357 

244,261 

225,258 

3,478 

2,229 

830 

2,347 

4,949 

23,904 

32,191 

16,037 

21,532 

87,881 

59,931 

1,881 
1.873 
2,330 
1,826 
1,487 
4.887 
6,490 
8,773 
4,472 
3,749 
2,928 

57,212 
70,686 
93,501 
129,851 
258,270 
248,089 
299,498 
280,849 
335,966 
368,764 
318,680 

180,880 
183,830 
194,155 
182,310 
116.661 
163,226 
137,320 
224,427 
220,691 
216,233 

The  returns  for  1853  are  incomplete.  They  are  from  the 
thirteen  ports  only  where  there  are  emigration-agents.  We  are 
indebted  for  them  to  the  courtesy  of  Mr.  Walcott.  There  is 
little  doubt  that  when  the  other  ports  are  added,  the  total 
number  of  those  who  have  left  their  homes  will  be  nearly,  if 
not  quite,  as  large  last  year  as  in  1852.  We  are  alone  supplied 
with  the  yearly  increase  of  population  (i.  e,  the  excess  of  births 
over  deaths  in  each  of  the  above  years  in  England).  Therefore, 
as  the  Emigration  Returns  include  Ireland  and  Scotland,  the 
aggregate  balance  of  increase  or  decrease  in  the  population, 
resulting  from  both  causes,  cannot  be  ascertained ;  but  as  the 
emigration  was  in  1851  and  1852  beginning  to  tell  on  the 
number  of  births,  even  in  England,  there  is  no  doubt  that. 
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siuoe  the  census  the  population  has  actually  decreased,  such  has 
been  the  efflux  of  the  people;  drafted,  moreover,  from  the 
young  and  athlete.  ^ 

Between  1831  and  1851  we  added  nearly  a  million  families 
to  our  number, — a  substantial  stock  from  which  to  draw  for 
emigration,  without  materially  impoverishing  our  people-power. 

An  analysis  of  the  constituents  of  our  population  gives  one 
or  two  remarkable  results.     First,  as  to  sex. 

The  number  of  the  male  population  of  Great!  Britain, 
excluding  those  absent  in  foreign  countries,  gives  an  excess 
of  males  over  females  by  512,361,  or  as  many  as  would  have 
filled  the  Crystal  Palace  five  times  over.  The  proportion 
between  the  sexes  in  1851  was  100  males  to  105  females^  or 
about  the  same  as  in  1801 ;  but  the  births  during  the  last 
thirteen  years  give  a  reversed  proportion,  viz.,  105  boys  to 
100  girls.  Upon  which  Mr.  Cheshire  says : — "  How  much  the 
change  in  the  proportions,  and  the  subsequent  disparity  of  the 
numbers  in  the  two  sexes,  is  due  to  emigration,  or  to  a  differ- 
ence in  the  degree  of  the  dangers  and  diseases  to  which  they 
are  respectively  exposed,  will  be  discussed  when  the  numbers 
of  males  and  females  living  at  different  periods  of  life  are  com- 
pared. The  disparity  in  the  proportions  of  the  sexes  is  greatest 
in  Scotland,  there  being  no  less  than  110  females  to  lOO  males 
in  that  country .'' 

What  Mr.  Cheshire  can  think  is  the  effect  of  emigration  in 
determining  the  change  in  the  proportions,  ».  e.  the  birth  of 
more  boys  than  girls,  we  are  quite  at  a  loss  to  guess ;  but  the 
subsequent  disparity  of  the  numbers  of  the  two  sexes  is  easily 
enough  accounted  for,  first,  by  the  fact,  that  men  only  leave  the 
country  as  soldiers  and  sailors,  and  also  that  far  more  males 
than  females  emigrate.  The  relative  deaths  of  males  and 
females  is  not  a  matter  of  surmise.  And  as  in  1850  (the  last 
return  we  have  at  hand)  there  was  2*15  per  cent,  more  mortality 
in  males,  that  and  the  other  causes  seem  pretty  fairly  and  fully 
to  account  for  the  '^  subsequent  disparity.'' 

The  increase  of  houses,  in  spite  of  all  our  eflforts  at  civiliza- 
tion and  the  immense  number  of  new  houses  occupied  by  the 
easy  classes,  has  not  kept  pace  with  the  increase  of  population ; 
the  increase  in  crowding  on  the  whole  number  of  houses  has 
been  5*6  to  5*7.  This  would  be  nothing  were  it  uniform  over 
the  population,  but  when  it  is  recollected  how  very  much  more 
less  crowded  are  the  dwellings  of  the  easy  classes,  it  is  obvious 
how  much  more  so  must  be  those  of  the  humbler  classes.  This 
will  be  rendered  more  apparent  by  the  following  table,  in  which 
we  pursue  the  analysis  into  separate  coimties,  collocating  the 
facts  somewhat  differently  from  Mr.  Cheshire. 

VOL.  la.  NO.  CII.  I 


FopulaHon  and  Dentity  oflnhMtancy  in  each  County. 


CovatiM. 


IML 


im. 


Inereaaeiii 
Population 
percent.! 
50  Years, 


Fenont 

tea 
Savare 

Hile 
in  1861. 


Acres 

tea 

Person, 


Inhabited 
Houses 

toa 
Sqnare 
Hile. 


Persons 

toa 
Hons6. 


England : 

Bedford   

BerkB 

BackiDgham  . . 
Cambridge  .... 

Chester    

Cornwall 

Camberland  • . , 

Derby 

Devon 

Dorset 

Durham 

Essex 

Gloucester  .... 

Hereford 

Hertford  ...... 

Hantingdon  •• . 

Kent    

Lancashire  .... 

Leicester 

Lincoln    

Middlesex  .... 
Monmouth  v . . . 

Norfolk   

Northampton  .. 
Northumberland 
Nottingham. . . 

Oxford 

Rutland   

Salop   

Somerset 

Southampton  • 

Stafford   

Suffolk 

Sorre  J 

Sussex 

Warwick 

Westmoreland. 

Wate   

Worcester   • .  • 
York,  E.  Riding 
York,  City  .. 
York,  N.  RidiDg 
Torfc.W  RidiBg 

Walbs: 
Anglesea .... 

Brecon 

Cardigan .... 
Carmarthen . . 
Carnarvon  .. 
Denbigh  .... 

Flint 

Glamorgan  .. 
Merioneth  . . . 
MbAtgomery  . 
Pembroke  ... 
Radnor    .... 


107,936 
161,759 
156.439 
164,459 
395,660 
342,159 
178,038 
272,202 
532,959 
175,054 
307,963 
344,979 
431,495 
113,272 
156,660 
58,549 
549,353 

1,667,054 
215,867 
362,602 

1,576,636 
134,368 
412,664 
199,228 
266,020 
249,910 
163,127 
21,302 
225,820 
435,599 
354,682 
509,472 
315,073 
584,036 
300,075 
401,703 
56,454 
256,280 
248,460 
194,936 
28,842 
204,701 

1,163,680 

50,891 
55,603 
68,766 

106,326 
81,093 
88,478 
66,919 

171,188 
39,332 
69,607 
88,044 
25,458 


124,478 
170,065 
163,723 
185,405 
455,725 
355,558 
195,492 
296,084 
567,098 
184,207 
390,997 
369,318 
458,805 
115,489 
167,298 

64,183 
615,766 
2,031,236 
230,308 
407,222 
1,886,576 
157,418 
442,714 
212,380 
303,568 
270,427 
170,439 

22,983 
229,341 
443,916 
405,370 
608,716 
337,215 
683,082 
336,844 
475,013 

58,287 
254,221 
276,926 
220,983 

36,303 

215,314 

1,836,495 

57,327 
61,474 
70,796 
110.632 
87,870 
92,583 
68,156 
*  231,849 
38,843 
67,335 
94,140 
24,716 


96 

54 

51 

107 

137 

84 

66 

83 

66 

61 

160 

62 

82 

31 

72 

71 

98 

201 

77 

95 

130 

244 

62 

61 

79 

93 

52 

41 

36 

62 

83 

151 

57 

154 

111 

130 

43 

38 

89 

97 

116 

85 

133 

68 
90 
65 
64 

111 
54 
72 

223 
32 
40 
66 
39 


270 
241 
224 
226 
412 
259 
125 
288 
218 
186 
399 
222 
364 
138 
274 
178 
375 

1,064 
287 
146 

6,683 
272 
209 
216 
154 
329 
231 
154 
178 
271 
240 
535 
228 
910 
230 
539 
77 
188 
375 
182 

8,542 
103 
496 

188 

86 

102 

117 

151 

153 

235 

268 

65 

69 

149 

58 


2-4 
2-7 
2-9 
2-8 
1-6 
2-5 
51 
2-2 
2-9 
3-4 
1-6 
2-9 
1-8 
4-6 
2-3 
3-6 
1-7 
0-6 
2-2 
4-4 
01 
2-4 
31 
30 
4-1 
1-9 
2-8 
4-2 
3-6 
2-4 
2-7 
1-2 
2-8 
0-7 
2-8 
1-2 
8*3 
3*4 
1-7 
3-5 
07 
6-8 
1«3 

3*4 
7-6 
6-3 
5-5 
4-2 
4-3 
27 
3-4 
9-9 
7-3 
4-3 
110 


53 
48 
46 
45 
77 
50 
23 
58 
38 
37 
67 
44 
69 
29 
53 
37 
66 

184 
61 
29 

850 
50 
44 
45 
24 
67 
47 
31 
35 
52 
45 

102 
47 

145 
40 

110 
15 
38 
75 
37 
1,665 
31 


40 
17 
33 
24 
31 
32 
49 
51 
14 
18 
30 
11 


5-1 
51 
4-9 
50 
5-3 
5-2 
5-3 
50 
5-7 
5-1 
60 
50 
5-3 
4-8 
51 
4-8 
5-7 
5*8 
4-7 
50 
7-9 
5-4 
4-8 
4-8 
6-3 
4-9 
50 
50 
50 
5-2 
5-3 
5-2 
4-9 
6-3 
5-7 
4-9 
5-2 
4-9 
50 
4-9 
5-1 
48 
5-0 

4-7 
50 
4*7 
4-9 
4-9 
48 
4*8 
5-3 
4*8 
5-0 
4-9 
5-4 
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The  following  table  ahows  the  area  of  Oreat  Britain  in 
statute  acres  and  square  miles^  also  the  number  of  acres  to  a 
person^  the  number  of  persons  to  a  square  mile,  and  the  mean 
proximity  of  the  popidation  on  the  hypothesis  of  an  equal 
distribution : — 


EngUnd 

Scotland 

Wale8 

Islands 

Great  \ 
Britain/ 

Area. 

(J?SSi). 

Aerastoa 
Person. 

Fenona 
toa 

Fvoadmity 

Persons 
in  Yards. 

In  Statute 
Acres. 

In  Square 
Miles. 

32,590.429 

20,047,462 

4,734,486 

252,000 

50.922 

31,324 

7,398 

364 

*     86 
20 

1-9 
6-9 
4-7 

1-8 

332 

92 

935 

363 

104 

197 

162 

99 

57,624,377 

90,008 

299 

2-7 

233 

124 

The  ratio^  or  proportion  in  size,  of  the  squares  in  the  third 
column  is,  England  51,  Scotland  31,  Wales  7,  and  islands  {-; 
and  the  ratio  of  the  population  is  about  17, 3,  1,  and  |. 

We  regard  the  crowding  of  population  in  houses  as  one  of 
the  very  worst  symptoms  of  popular  debasement.  This  table 
shows  that  it  is  chiefly  in  the  counties  where  a  rapid  increase  of 
population  has  occurred  that  this  exists  to  the  greatest  extent. 
The  South  Wales  Iron  district  shows  the  greatest  increase  of 
population,  and  it  certainly  is  attended  by  the  worst  moral  and 
physical  concomitants  of  any.  The  houses  there  are  extremely 
small,  and  the  number  of  persons  in  each,  as  given  for  Gla- 
morgan and  Monmouthshire,  is  therefore  an  index  to  a  far 
worse  state  of  things,  as  regards  dwellings,  than  Surrey  or 
Middlesex.  This  is  a  set-off  to  the  remark  in  the  preface  to 
the  "  Returns/'  that  :— 

"  It  is  one  of  the  obvious  physical  effects  of  the  increase  of  popu- 
Idtion,  that  the  proportion  of  laud  to  each  pevson  diminishes ;  and 
the  decrease  is  sudh^  that  iwithin  the  last  fifty  years  the  number  of 
acreis  to  each  person  living,  has  fallen  from  S-4  to  2*7  ^ares  in  G^reat 
Britain — ^from  four  to  two  acres  in  England  and  Wales.  As  a  coun- 
tervailing advantage,  the  people  have  been  brought  into  each  other*s 
neighbourhood ;  their  average  distance  from  €acih  other  has  been 
reduced  in  the  ratio  of  from  3  to  2 ;  labour  has  been  divided ; 
industry  has  been  organized  in  towns ;  and  the  quantity  of  produce, 
either  consisting  of,  or  exchangeable  for,  the.  conveniences,  elegancies, 
and  necessaries  of  li&,  hf»,  in  the  mass,  lar|^^  increased,  ^d  is 
incx;easing  at  a  more  rapid  rate  than  the  population." 

i2 
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This  would  be  all  very  true  if  the  population  were  equally  dis- 
tributed, and  equally  well  house-roomed,  drained,  and  ventilated. 
But  when  we  come  to  consider  that  the  exact  reverse  is  the 
case ;  and  that  the  great  increases  of  population  are  m  heaps  of 
fetid  humanity  weltering  in  such  places  as  Merthyr,  Glasgow, 
Shields,  Newcastle,  Wapping,  Bristol,  Lambeth,  and  scores 
more  of  such  places,  where  the  low  districts  swarm  with  con- 
glomerations of  people  without  the  commonest  appliances  of 
health,  comfort,  cleanliuess,  or  decency,  these  prettily  worded 
paragraphs  about  the  elegancies  and  necessaries  of  life,  flowing 
from  and  exceeding  the  rapid  iucrease  of  population,  &c.,  &c.> 
prove  to  be  amiable  delusions,  and  nothing  else.  Whilst  the 
annual  increase  of  the  population  was  1*37,  that  of  the  large 
towns  (exclusive  of  London)  has  been  2*83  per  cent,  in  the  last 
fifty  years. 


Art.  X.— mercantile  LAW  REFORM. 
(Coniinuedfrom  p.  345,  vol,  50.) 

Points  of  Assimilation  and  Contrast  in  the  Commercial 
Laws  of  England  and  Scotland. 

Leading  Cases  in  the  Commercial  Law  of  England  and  Scotland,  selected 
and  arranged  in  Systematic  Order,  with  Notes.  By  George  Boss, 
Esq.,  Advocate,  Author  of  "  Leading  Cases  in  the  Law  of  Scotland," 
"  Bills  of  Exchange  and  Promissory  Notes."  London :  W.  G.  Ben- 
ning  and  Co.    Edinburgh :  Thomas  Constable  and  Co.    1852^1853. 

Note  of  Leading  Points  of  Difference  between  the  Mercantile  Law  of 
England  and  Scotland.  By  W.  Alexander,  W.  S.  Edinburgh.  Ist 
November,  1853. 

IT  was  not  without  some  knowledge  of  the  mind  not  only  of 
the  profession  in  England  and  Scotland^  but  of  the  more 
thinking  and  better  informed  of  the  public,  that  we  submitted 
the  observations  on  Mercantile  Law  B;eform  contained  in  our  last 
number;  and  we  are  therefore  not  surprised  to  learn  that  the 
views  and  opinions  we  then  expressed  have  met  with  very  general 
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concurrence.  Nor  is  such  concurrence  confined  to  the  par- 
ticular ideas  on  the  reform  of  the  Law  Merchant  which  we 
explained^  but  there  has  been  evinced  the  most  distinct  and 
emphatic  approval  of  the  censure  we  felt  compelled  to  pro- 
nounce on  the  presumptuous  proceedings  of  the  legal  amateurs 
t9  whom  we  have  for  the  present  sufl&ciently  referred,  and  who 
we  trust  may  give  us  no  further  occasion  for  animadversion. 
But,  although  not  unprepared  for  such  sympathy  and  support^ 
we  yet  cannot  but  feel  exceedingly  gratified  that  we  have  so 
faithfully  represented  the  aU  but  universal  judgment  of  the 
community.  And,  indeed,  as  if  nothing  were  wanting  to  show 
the  soundness  of  the  views  which  we  so  advisedly  stated,  those 
who  appear  to  stand  aloof  &om  the  general  agreement  in  our 
opinions,  constitute  that  small  party  of  homoeopathic  prattlers 
about  law  who  expound  without  knowledge,  and  with  juve- 
nile complacency,  theorize  without  experience ; — just  as  bad,  and 
impudent  boys  who  do  not  and  will  not  know  their  lesson,  treat 
with  disrespect  the  conscientious  schoolmaster,  who,  despite  hi* 
benevolence,  will  not  '^  spare  the  rod*'  because  he  would  not 
'^ spoil  the  child/'  The  youthftd  clique  in  question  are  the 
'^  light  horsemen''  of  the  profession,  who  prance  so  oddly  when 
they  get  excited,  and  grope  about  awkwardly  when  something 
which  they  imagine  to  be  a  legal  thought  comes  upon  them. 
They  improvise  ^^egal"  (yet  evanescent,  alas!  alas!)  news- 
papers, which  they  call  by  cunning  and  autocratic  names,  and 
of  course  are  always  talking  and  writing  about  things  which 
they  do  not  understand.  It  was  therefore  natural  enough  that 
we  should  be  opposed  by  these  young  gentlemen. 

It  is  indeed  high  time  that  the  intolerable  charlatanism  that 
has  so  long,  but  happily  so  ineflfectually,  usurped  the  place  of 
that  considerate  deliberation  among  the  wise  and  experienced 
which  can  alone  result  in  useful  change  and  judicious  reform, 
was  at  an  end;  high  time  that  pseudo-popular  inanities,  igno- 
rant bluster,  and  vain  pretence,  were  put  down  ;  and  that  the 
social  advance  of  the  magnificent  science  which  we  profess,  and 
which,  it  seems  so  strangely  to  be  forgotten,  is,  indeed,  "  the 
accumulated  wisdom  of  ages,''  should  be  left  to  the  kindred 
helps  of  knowledge,  learning,  and  judgment,  without  whose 
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assistance  we  need  not  expect  any  lasting  good  to  onr  institn- 
tions.  It  is  only  by  such  means  tltat  any  safe  reform  in  a  great 
fystem  of  justice  can  be  developed  or  speeded  ;  and  tberefore^ 
in  a  society  like  ours^  it  is  of  thb  lastt  cbnsequence  that  all 
serious  appeals  to  the  public  on  the  improvement  of  the  \&w, 
which  have  the  sanction  of  recognizeA  autftority,  should  be  well 
receivect  and  deferred  to.  It  is  of  the  last  cofnsequence  to  the 
people  themselves  that  it  should  be  so;  for  wifliout  protection,  and 
exposed  to  the  interested  chicane  of  the  adventurer,  they  would 
too  soon  find  themselves  disastrously  duped.  We  are  the 
determined  foes  of  the  charlatan. '  "Vfherever  he  rears  his  head, 
whether  he  be  the  presumptuous  legidator,  the  purse-proud 
trader,  or  the  empirical  ''lawyer,^'  we  Will  give  him  no  c[uai*ter : 
we  will  treat  him  as  a  public  offender,  visit  him  with  the  penal- 
ties due  to  a  wrong-doer,  and,  deaHng  with  him  as  we  would 
with  the  spirit  of  insolent  incompetence  itself,  force  him  into  a 
position  where,  as  an  impotent  though  acknowledged  nuisance, 
he  would  cease  to  injure. 

And  let  us  not  be  misunderstood.  We  do  not  make  these 
remarks  merely  as  English  lawyers,  but  we  write,  as  we  feel 
assured  we  may  do,  in  the  name  of  the  profession  generally. 
Our  brethren  in  Scotland,  in  particular,  whose  mercantile  juris- 
prudence has  so  much  to  say  to  the  contemplated  reforms,  will, 
we  doubt  not,  readily  make  common  cause  with  us  against  the 
inroads  of  the  vulgar  influence  which  we  have  been  rebuking^ 
and  assist  us,  and  all  concerned,  in  the  inquiries  that  are  going 
on,  in  arriving  at  some  conclusion  calculated  to  benefit  all 
parties  and  all  interests.  The  Scotch  lawyers  have  often  been 
offended,  and  justly  offended,  at  what  has  been  said  of  them 
and  their  system  in  some  quarters  here ;  and  latterly  they  have 
had  much  cause  for  irritation  in  the  conduct  of  legal  agitators 
in  and  from  this  country.  But  we  have  been  assured  that 
there  was  no  need  of  the  warning  we  gave  them  in  last  num- 
ber, and  that  they  have  no  feeling  but  that  of  sincere  respect 
jbr,  and  entire  confidence  in,  the  professional  sentiments  and 
purposes  of  the  English  Bar.  And  it  is  well  it  should  be  so ; 
for  the  entire  question  of  this  mercantile  law  reform  is  one 
between  the  English  and  Scotch  law ;  and  it  may  even,  without 
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improprietir^  be  said  that  it  was  solely  in  oonsequence  of  the 
differences  of  the  Scotch  law  firom  our  own,  or  parts  of  our 
own,  system,  that  the  Boyal  Commission,  which  is  now  pur- 
suing its  course,  with  its  expected  changes,  reforms,  and  assimi- 
lations, was  issued.  It  is  important,  therefore,  that  we  should 
have  a  good  understanding  with  the  Scotch  Bar,  and  the  other 
branches  of  the  legal  profession  in  Scotland;  and  we  are  glad 
to  know  that  they  are  so  reasonably  affected  in  the  matter. 

There  is,  however,  a  very  pecuHar  difference  between  the 
discussions  on  law  reform,  particularly  mercantile  law  reform, 
tiiat  take  place  in  England  and  Scotland  respectively.  Here 
such  discussions  are,  with  few  exceptions,  conducted  by  the 
I^al  profession.  But  in  Scotland  it  is  otherwise.  Whether  it 
be  that  in  the  smaller  community  internal  national  questions 
have  a  more  general  and  stirring  effect,  or  that  the  good  people 
of  Scotiand  have  a  stronger  and  deeper  sense  of  their  social 
interests,  certain  it  is,  that  the  Scotch  public  enter  more  keenly, 
than  does  John  Bull,  into  what  may  be  properly  called  legal 
movements.  Accordingly,  we  find,  that  while  the  profession  in 
Scotland  have  their  voice,  which  they  do  not  fail  to  raise,  in 
matters  relating  to  a  change  in  the  law  or  its  administration, 
they  are  not  left  alone,  but  the  people  individually,  collectively, 
and  under  various  forms  of  organization,  offer  their  sentiments, 
which,  it  is  but  justice  to  say,  are  usually  intelligent,  sound, 
and  prudent.  This  subject  of  mercantile  law  reform  has  brought 
out  the  national  trait  in  question  in  a  remarkable  manner.  Lord 
Brougham's  Bankruptcy  Bill  for  Scotland  is  all  but  universally 
condemned,  but  no  sooner  was  the  Boyal  Commission  issued, 
and  known  to  be  at  work,  than  the  perfervidum  ingemum  was 
on  the  look  out,  and  straightway  we  had  town-coundls,  cham- 
bers of  commerce,  meetings  of  traders  and  merchants,  and 
other  popular  deliberations,  on  the  many  matters  comprised  in 
the  projected  inquiry.  The  Edinburgh  Chamber  of  Commerce 
appears  to  have  entered  with  great  interest,  and  with  a  sin- 
gularly clear-sighted  intelligence,  into  the  business  of  the 
Commission.  For  the  suggestions  they  adopted,  however,  they 
are  chiefly  indebted  to  their  talented  and  well-informed  Secre- 
tary, Mr.  Alexander,  W.  S.,  who  at  a  meeting  of  the  body  in 
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Novemlier  last,  presmted  a  ''  Note  of  Points  of  IKffereiioe 
between  the  Mereantile  Law  of  England  and  Scotland/'  wUch, 
from  feeling  assared  that  it  nrast  find  interest  in  the  eyes  of 
oar  English  readers,  we  here  give  at  length : — 

**  Qmtraei  of  Sale. — ^Bjthe  law  of  Eogland,  as  embodied  in  an  Act 
of  Parliam«it  knownas  the  '  Statute  of  Enuds,'  an  agreement  for 
the  sale  and  purchase  of  goods  above  the  Talue  of  10/.  must  be 
reduced  to  writing.  Delireiy  of  the  whole  or  part  of  the  goods,  or 
pajment  of  part  of  the  price,  msy^  also  be  founded  on  in  poof  of 
the  sale.  Bj  the  law  of  SootJand,  the  sale  and  purchase  of  goods  to 
anj  amount  maj  be  proved  bj  the  parol  endence  of  witnesses, 
without  ihe  intervention  of  any  writing.  In  England,  pajment  of 
the  price  may  be  proved  by  the  parol  evidence  of  witnesses.  In 
Scotland,  payment  of  the  price  must  be  proved  hy  a  written  acknow- 
ledgment of  the  seller,  or  by  a  reference  to  Ins  oath.  In  England, 
the  concluded  agreement  to  sell  transfers  the  property  to  the  buyer. 
In  Scotland,  the  property  is  not  vested  in  the  purchaser  till  he 
receives  actual  delivery.  The  effects  of  the  last-mentioned  dissimi- 
larity principally  exhibit  themselves  on  occasion  of  the  bankruptcy 
of  the  seller  or  purchaser.  In  'England,  an  agreement  to  purcluise  a 
quantity  of  goods  requiring  separation  from  a  larger  quantity,  or 
goods  to  be  collected  and  furnished,  is  not  considered  a  proper  com- 
pleted contract  of  sale.  In  Scotland  it  is.  In  England,  the  seller  is 
not  presumed  to  warrant  the  quality  or  soundness  of  the  goods  sold. 
In  Scotland  he  is. 

"Partnership, — ^In  England,  an  unincorporated  company  cannot 
sue  or  be  suea  in  the  name  of  the  firm.  In  Sootiand,  a  mercantile 
firm,  such  as  John  Henderson  and  Company,  may  sue  and  be  sued 
in  the  name  of  the  firm,  but  not  if  the  firm  is  such  as  *  The  Edin- 
burgh Baking  Company,'  or  the  like.  In  England,  on  the  bank- 
ruptcy of  a  company  and  individual  partners,  as  such,  the  creditors 
of  the  company  cannot  rank  on  the  estates  of  the  individual  partners 
tiU  after  the  creditors  of  the  partners  for  individual  transactions  or 
obligations  are  ^aid  in  full.  In  Scotland,  the  creditors  of  a  company, 
and  of  the  individual  partners,  as  such,  rank  upon  the  estates  of  the 
fortnen  pari  passu  with  their  creditors,  as  individuals,  after  deduct- 
mg  of  the  dividend  estimated  by  the  trustee  on  the  estates  of  the 
individual  partners  to  be  receivable  from  the  company's  estate. 

"  JBills  of  Exchange. — ^In  England,  a  bill,  drawn  and  accepted  by 
two  persons,  both  of  whom  reside  in  England,  need  not  be  protested 
hy  the  holder  for  non-payment  to  preserve  recourse  against  the 
drawer  and  indorsers.  In  Scotland,  all  bills  must  be  protested  for 
non-payment  during  the  three  days  of  grace,  to  preserve  the  recourse 
of  the  holder  against  the  drawer  and  indorsers.  In  England,  notice 
of  the  dishonour  of  all  bills  must  be  given  by  the  holder  to  the  drawer 
and  indorsers  immediately.  In  Scotland,  notice  of  the  dishonom-  of 
bills,  the  drawers  and  acceptors  of  which  are  resident  in  Scotland, 
and  thence  termed  *•  inland  bills,'  may,  in  terms  of  the  Act  12  Gko.  3, 
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'  c.  72;  made  perpetnal  by  23  Geo.  3,  o.  18,  be  giyen  any  time  witHn 
fouiteen  days  after  the  date  of  the  protest.  The  rule  as  to  the  intima- 
tion  of  the  dishonour  of  other  bills,  termed  by  ns  *  foreign  bills,'  is 
the  same  as  in  England.  In  England,  an  accepted  biU  must  be 
recovered  by  the  same  form  of  process  required  lor  recovery  of  an 
ordinary  debt  by  open  account.  In  Scotland,  regbtration  of  the 
protest  in  the  books  of  the  Court  of  Session,  or  in  a  Sheriff  Court, 
gives  the  holder  of  the  bill  right  to  summary  diligence  against  all  the 
obligants. 

"  laen. — In  England,  a  lien,  or  security  upon  the  property  of  a 
debtor,  can  be  claimed  only  by  custom  or  express  agreement.  In 
Scotland,  a  creditor  is  entitled  to  retain  any  goods  belonging  to  his 
debtor  until  he  is  paid  any  debt  owing  to  hun  by  the  owner  of  the 
goods. 

^^  Set-off,  —  In  England,  no  set-off  is  aDowed,  except  where  it 

arises  between  the  pities  in  the  same  rights  or  capacities  in  which 

.  the  debt  itself  arose.     In  Scotland,  a  single  partner  of  a  company 

may  set  off  a  debt  due  to  him  as  an  individual  against  a  claim  against 

him  as  a  co-partner  by  the  creditor  of  the  company. 

"  Frescription  of  OhUgations, — ^In  England,  all  debts  by  simple 
contract  prescribe  by  the  lapse  of  six  years.  In  Scotland,  the  time 
of  prescription  is  various,  ranging  from  three  to  forty  years.  In 
England,  a  debt  cut  off  by  the  Statute  of  Limitations  cannot  be 
reared  up  by  a  reference  to  the  oath  of  the  debtor.  In  Scotland,  it 
may,  unless  it  has  undergone  the  long  negative  prescription  of  forty 
years. 

''  Stdes  hy  Auction, — ^By  the  law  of  England,  a  certain  degree  of 

interference  at  the  sale,  to  enhance  the  price,  or  protect  the  seller 

against  the  article  offered  for  the  sale  beiug  knocked  down  at  an 

.  undervalue,  seems  to  be  permitted ;  but  by  the  law  of  Scotland  all 

such  interference  is  illegal. 

"  Stolen  Goods, — By  the  law  of  England,  a  sale  of  stolen  goods,  if 
it  take  place  in  a  public  market,  is  good ;  but  by  a  recent  statute, 
upon  the  conviction  of  the  thief,  the  owner  of  the  goods  stolen  is 
entitled  to  reclaim  them  even  from  a  hond-Jide  purchaser.  In 
Scotland,  the  true  owner  of  the  stolen  goods  may  claim  his  property 
even  after  sale  in  a  public  market. 

"  Ooods  attached  for  Debt, — ^In  England,  even  after  a  writ  of  execu- 
.  tion  has  been  delivered  to  the  sherMT,  the  property  may  be  legally 
purchased  if  in  open  market.  In  Scotland,  goods,  after  a  completed 
poinding  of  them,  cannot  be  sold  even  in  open  market  to  the  pre- 
judice of  the  poinding  creditor. 

"  JBankrwpt  JBktates, — In  England,  the  estate  is  from  the  outset, 
till  it  is  finally  wound  up,  placed  under  the  management  and  super- 
intendence of  a  Court  of  Bankruptcy,  official  assignees,  &c.  In 
Scotland,  the  creditors  on  the  estate  are  allowed  to  elect  a  trustee 
and  commissioners  for  the  management,  sale,  and  division  of  the 
estate,  without  any  judicial  interference,  unless  their  proceediugs  are 
complained  of  by  a  creditor  or  the  bankrupt  himself ;  out  by  a  recent 
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statute,  an  intetrm  factor  ig  appointed  by  tbe  lord  ordinary  er 
the  sheriff  to  take  possession  of  the  estate  till  the  election  of  a 
trustee. 

^  Collision  of  Ships  at  Sea, — ^In  England,  damage  sustained  by 
collision  at  sea  forms  a  preferable  claim  against  the  Tessel  at  fault, 
even  as  against  a  subsequent  Inmdrfide  purehaser.  In  Scotland,  such 
damage  only  forms  a  personal  claim  against  the  owners  of  the 
yessel/* 

How  much  of  the  Scotch  law  here  laid  down  may  speedily 
become  English  law^  and  vice  versd,  we  do  not  stop  to  consider. 
For  the  present  we  confine  our  attention  to  the  law  of  bills  of 
exchange  and  promissory  notes,  in  connexion  with  which 
important  department  of  mercantile  law  we  would  now  notice 
Mr.  Boss's  **  Leading  Cajses  in  the  Commercial  Law  of  England 
and  Scotland.''  We  do  not  require  to  introduce  the  learned  gen- 
tleman to  our  readers.  They  will  remember  that  his  name  was 
made  honourable  mention  of  by  us  on  a  former  occasion/  and 
it  is  with  no  little  interest  that  we  now  show  that  Mr.  Ross, 
although  an  increasingly  active  and  successful  practising  bar- 
rister, has  not  abated  his  labours  as  a  contributor  to  the 
literature  of  the  law ;  and  not  only  so,  but  that,  with  an  almost 
prescience  of  the  legal  necessity  of  the  hour,  he  has  this  time 
put  his  readings  in  his  own  books  in  connexion  with  the  pro- 
minent authorities  in  the  mercantile  law  of  England.  It  is 
really  a  relief, — after  the  miserable  charlatanism  and  contempt- 
ible platforming,  of  which  we  have  had,  in  various  forms,  so 
very  much, — ^to  turn  to  such  a  thoroughly  juridical  and  sub- 
stantial work. 

In  his  preface  Mr.  Eoss  says  (and  we  must  be  allowed  a 
liberal  extract)  : — 

"  The  design  of  the  present  work  is  to  illustrate  the  Commercial 
Law  of  England  and  Scotland,  by  systematising  the  leading  judg- 
ments of  the  Courts  of  the-  two  countries.  In  discoursing  on  the 
state  of  the  law  in  America,  Mr.  Story  observes,  *  The  mass  of  the 
law  is  accumulating  with  an  almost  incredible  rapidity,  and  with 
the  accumulation  of  the  labour  of  students  as  well  as  professors,  is 
seriously  augmented.  It  is  impossible  not  to  look  without  some 
discouragement  upon  the  ponderous  volumes  which  the  next  half- 

1  See  the  Law  Magazine  for  May,  1850,  Vol.  43,  Part  II.  No.  87  (No. 
XXm.  Old  Series),  in  which  we  review  Mr.  Eob8*s  Leading  Cases  in 
Land  Eights  in  the  Scotch  law. 


Mercaniik  Law  Rt^drm,  128 

eenttir^  wffl  add  to  the  groaniDg  shelves  of  oxst  innsts.  The  habits 
of  generalization  which  will  be  acquired  and  perfected  by  the  liberal 
stuoies  which  I  have  ventured  to  recommend,  will  do  something  to 
avert  the  fearful  calamity  which  threatens  us  of  being  buried  aEve, 
not  in  the  catacombs,  but  in  the  labynnths  of  the  \a^, 

**  Mere  abstract  propositions  of  law  do  not  Mtiify  the  student. 
He  wishes  to  see  the  principles  contained  in  these  propositions 
applied  to  actual  cases ;  but  the  multitude  of  cases  to  which  he  is 
referred  in  support  of  any  single  proposition  forms  a  serious  obstacle 
to  the  student's  prdgress.  He  has  neither  time  nor  inclination  to 
oyertake  an  exammation  of  them  all,  and  he  is  at  a  loss  to  determine 
which  he  ought  to  select.  A  series  of  selected  cases,  therefore,  esta- 
blishing and  illustrating  some  of  the  most  important  principles  of  the 
law,  and  artunged  in  systematic  order,  will  tend,  it  is  hoped,  to  faci- 
litate the  labours  of  tl^  student. 

"  To  the  practitioner,  too,  the  present  work  may  not  be  without 
advantage.  Those  principles  whicn  the  student  is  desirous  to  learn, 
he  is  continually  called  upon  to  apply  in  practice,  and  it  is  a  ready 
application  of  them  in  practice  that  forms  an  indispensable  condition 
of  professional  success.  With  him  economy  of  time  is  of  material 
moment,  and  in  the  hurry  of  business,  a  glance  at  the  argument 
employed  in  some  important  case,  and  a  consideration  of  the  grounds 
on  wmch  the  judgment  proceeded,  may  serve  to  recall  or  suggest 
materials  for  argument  applicable  to  the  subject  in  which  he  is 
engaged. 

"  By  separating,  therefore,  the  principal  leading  cases  in  the  law 
£rom  the  accumulated  mass  of  decisions,  it  is  hoped  that  the  labours 
of  the  student  and  the  practitioner  may  be  lessened.  The  work, 
however,  is  not  intended  as  one  of  reference  merely.  Its  charac- 
teristic feature  is  that  of  'teaching  by  examples.'  A  continuous 
perusal  of  it,  therefore,  it  is  hoped,  may  prove  profitable  to  all  who 
are  desirous  of  being  deeply  conversant  with  the  principles  of  com- 
mercial law.  To  those  desirous  of  acquiring  such  knowledge  there 
can  be  no  more  instructive  reading  than  the  leading  judgments  of  the 
Court,  accompanied  by  the  arguments  of  counsel  and  the  opinions  of 
the  bench. 

"  The  first  branch  of  commercial  law  proposed  to  be  illustrated  is 
that  relating  to  bills  of  exchange  and  promissory  notes,  for  the 
elucidation  of  which  the  law  is  so  much  mdebted  to  the  judgments 
of  Lord  Mansfield.  '  In  truth,'  Mr.  Story  observes,  *  the  law  of  bills 
of  exchange  and  promissory  notes,  and  other  negotiable  paper,  has 
mainly  grown  up  since  Lord  Mansfield  came  upon  the  bench ;  and 
we  owe  more  to  his  labours  on  this  subject  than  to  any  other  single 
judicial  mind,  although  vast  contributions  have  been  made  to  the 
subject  by  the  learned  and  able  judges  who  have  succeeded  him.'  " 

The  cases  are  scientifically  arranged^  eacli  class  or  group  that 
falls  under  a  particular  rule  of  law  being  headed  by  a  proposition 
laying  it  down^  and  wound  up  by  ample  comments  referring  to 
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Englisli  and  Scotch  law  authorities.  The  first  of  these  rules 
given  is,  that,  "  In  order  to  entitle  bills  of  exchange  and  pro- 
missory notes  to  the  privileges  attached  to  instruments  of  that 
description,  they  must  be  for  the.payment  of  a  sum  of  money, 
and  the  sum  must  be  certain,  and  the  payment  absolute/'  And 
in  support  of  this  rule,  three  English  cases  and  one  Scotch 
case  are  given.  There  is  nothing  remarkable  in  the  English 
cases  excepting  their  pellucid  deamess,  and  admirably  expounded 
law.  But  the  Scotch  case  is  peculiar.  It  is  that  of  ^'  Viscount 
Gamock  v.  The  Duke  of  Queensberry.''  The  report  is  dated 
in  February,  1721,  and  sets  forth,  that  the  duke,  in  1708, 
drew  a  bill  on  the  Earl  of  Glasgow,  of  the  following  tenor : — 

"  My  Lord, — ^Be  pleased  to  advance  to  John,  Viscount  of  Gamock, 
upon  the  account,  and  for  the  use  of  Patrick,  Master  of  Gamock, 
his  eldest  son,  ten  shillings  per  diem,  commencing  from  the  Ist  of 
June,  inst. ;  and  that  aye  and  while  ^  the  said  Patrick,  Master  of 
Graraock,  be  provided  with  a  company  in  Her  Majesty's  forces. 
This  from,  my  Lord,  your  humble  servant,  Queensbebbt.'* 

Upon  this  so-caUed  bill,  Lord  Gamock  attempted  to  recover 
from  the  succeeding  Duke  of  Queensberry,  as  representing  his 
father,  ''and,*'  be  it  remarked  by  the  English  lawyer,  "for 
damages  for  non-performance.*'  But,  after  argument,  the 
Court  held  that  such  a  document  was  no  bill. 

Mr.  Boss  proceeds  with  his  case  on  the  form  and  negotiability 
of  biUs,  taken  chiefly,  as  yet,  from  the  English  books,  although 
in  his  notes  he  quotes  largely  from  the  Scotch  decisions  and 
treatises.  He  indoctrinates  the  rule,  that ''  a  bill  of  exchange 
must  not  be  made  payable  out  of  a  specific  fund,*'  by  English 
authority ;  while  in  his  notes  he  gives  this  qualification :  ''  In 
Scotland  effect  has  been  given  to  bills  which  directed  payment 
to  be  made  out  of  a  particular  fund;  but  this  took  place  in  one 
case  where  the  fund  was. admitted,  and  in  another  case  where 
the  pursuers  were  not  availing  themselves  of  any  of  the  peculiar 
privileges  belonging  to  bills.*'  Then,  ''in  England,"  we  are 
told,  "  in  order  to  render  a  bill  or  note  negotiable,  it  must  be 
payable  to  order,  or  bearer,  or  some  other  equivalent  words, 
but  it  is  not  essential  to  the  validity  of  such  an  instrument 

^  There  appears  to  be  a  mistake  here.    It  shoujid  be  "  aye  and  tmtil" 
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that  it  should  be  negotiable ;''  while  in  Scotland^  it  appears^  that 

a  biQ  or  note  is  negotiable  without  the  words  ''  to  order." 

The  distinction  between  a  mere  acknowledgment  of  debt  and 

a  promissory  note,  is  illustrated  by  Mr.  Ross  by  reference  to 

the  regulation  of  Scotch  law  which  allows  instant  and  summary 

"  diligence/'  or  execution,  to  proceed  upon  bills, — a  subject  upon 

which  we  have  frequently  remarked,  which,  indeed,  has  been 

long  discussed  in  England,  and  which,  we  have  some  reason  to 

believe,  the  Boyal  Commission  will  be  called  on  very  seriously 

to  consider.     It  is  not  unlikely  that  our  own  law  may  be 

assimilated  to  the  Scotch  in  this  respect,  and  it  is,  therefore, 

important  for  us  to  know  the  precise  position  which  the  rule  in 

question  holds  in  the  system  of  the  North.    The  learned  author 

selects  the  Scotch  case  of  Pirie  v.  Smith,  28ih  February,  1833, 

11  Shaw,  473.     In  the  work  under  review  it  will  be  found  at 

page  56.    It  appeared  that  Pirie  had  made  various  pecuniary 

advances  to  Smith,  who  had  granted  four  acknowledgments  of 

debt,  written  on  unstamped  paper.    Two  of  them  were  in  the 

following  form : — 

«  Ckwrribeg,  12^A  August,  1816. 
"  Sib, — ^I  hereby  acknowledge  that  I  have  this  day  received  from 
you  [or  as  two  of  the  documents  simply  said,  '  I  have  this  day 
received  from  you*]  20Z.  sterling,  for  which  I  shall  account.  I  am,  Ac., 

"Jons  Smith." 

The  two  others  were  more  definitely  expressed.  They  were 
as  follows : — 

"  Newton,  14dh  December,  1826. 
"  Deab  Sib, — ^I  have  this  day  received  from  you  25Z.  sterling,  which 
I  shall  repay  you  when  demanded.    I  am,  &c., 

"  JoHK  Smith." 

Upon  these  documents  Pirie  brought  his  action  (which  was 
continued  by  his  representatives  after  his  death),  to  recover  the 
sums,  amounting  altogether  to  about  120/.,  which  they  were  to 
acknowledge  to  have  been  paid  to,  and  received  by.  Smith. 
He  pleaded  that  the  documents  were  valid  receipts,  but  that,  at 
aU  events,  they  were  good  promissory  notes,  and  could  have  the 
requisite  stamp  impressed  upon  them.  He  also  contended,  that 
their  suflSciency  for  the  purposes  of  summary  execution  was  no 
test  of  their  being,  or  not  being,  good  promissory  notes.    The 
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defence  set  up  was^  that  either  as  reeeipts  or  promissory  notes 
the  documents  required  to  have  been  stamped^  and  could  not 
now  have  a  stamp  impressed  upon  them.  The  <»se  appears  to 
have  been  considered  by  all  the  judges  in  Scotland;  a  majority 
of  whom  held^  that  the  first  two  documents  were  neither 
receipts  nor  promissory  notes^  but  that  the  oth^  two  were 
promissory  notes.  In  the  course  of  their  judgments^  their 
Xiordships  gave  it  as  their  decided  opinion^  that  it  was  no 
proper  test  whether  the  documents  sued  on  could  be  the  foun- 
dation of  summary  execution.  Zx)rd  Medwyn^  who  delivered 
the  leading  opinion^  which  was  generally  adopted  by  the  other 
judges^  and  in  conformity  with  which  the  judgment  of  the 
Court  was  given^  remarked :— ^ 

"  Neither  can  I  reckon  it  as  the  proper  test  of  a  document  being 
a  promissory  note  that  summary  diligence  could  not  proceed  upon 
it.  This  is  a  very  peculiar  priviiege  conferred  by  the  law  of  this 
country  upon  bills  and  promissory  notes  ;  so  pecmiar,  that  if  I  am 
rightly  informed,  it  is  unknown  to  the  law  and  practice  of  any 
other  country,  even  the  most  commercial ;  and  as  it  was  only  con- 
ferred upon  promissory  notes,  by  statute,  so  late  as  the  year  1772, 1 
cannot  hold  it  as  a  good  test  of  a  promissory  note.  A  promissory  note 
subscribed  by  initials,  or  even  oy  a  mark,  and  with  or  without 
witnesses,  if  that  was  the  form  used  by  the  mmtee,  will  be  a  good 
document  of  debt  as  a  promissory  note,  and  a  proper  ground  of 
action,  although  it  wiU  not  warrant  summary  diligenoe.  I  think 
it  probable  that  summary  diligence  could  not  proceed  on  such  docu- 
ments as  those  in  question.  This  was  a  privilege  introduced  solely 
in  favour  of  commerce,  and,  I  presume,  would  be  confined  to  docu- 
ments in  the  usual  mercantile  form." 

Lord  Mackenzie  concurred  in  this  opinion.  The  Lord  Pre- 
sident (the  late  Bight  Hon.  Charles  Hope)  also  concurred^ 
adding : — 

"  J£  it  were  the  proper  test  of  any  document  beingii  promissory  note, 
that  summary  diligence  could  follow  on  it,  then  a  document  might  be 
a  promissory  note  in  England  and  not  in  Scotland,  for  which  the 
Stamp  Act  does  not  give  any  warrant.'* 

Lord  Moncreiff  concurred  in  the  substance  of  Lord  Medwyn's 
opinion.     He  said : — 

"  I  am  not  satisfied  that  summary  diligence  could  not  proceed  on 
documents  expressed  as  the  two  last  of  these  in  question  are,  if  they 
were  written  on  proper  stamps.  But  even  though  it  were  to  be  held 
that,  from  some  detect  of  form  or  words,  they  could  not  be  taken  as 
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the  wanants  of  BuminaiT  diligeBoe,  I  should  still  think  that,  both  in 
substance  and  in  form,  they  are  promissory  notes,  in  the  sense  of  the 
Stamp  Act." 

Seven  of  the  other  judges  gave  opinions  to  the  same  effect. 
Their  Lordships  divided  by  eleven  to  two. 

We  have  no  desire  to  impugn  the  reasoning  or  the  eoncluaion 
pf  these  learned  judges ;  on  the  <;ontrary^  we  think  their  argu- 
ments sound,  and  their  judgmoot  right :  but^  at  the  sanie  time 
we  can  see,  in  such  a  state  of  the  law,  some  work  frar  the  Boyal 
Comoaission.  It  is  not  to  be  supposed  that  the  Scotch  will  be 
deprived  of  the  privilege  of  summary  execution  on  bills.  It 
were  to  retrograde  in  jurisprudence  to  put  the  law  of  Scotland 
on  the  footing  of  our  own  on  this  subject ;  and  therefore,  as 
there  is  to  be  assimilation,  we  must  presume  that  this  privilege 
of  summary  execution  on  bills  will  ere  long  be  incorporated 
into  the  English  system.  But  if  so,  we  shall  expect-  the  pro- 
cedure to  be  didy  regulated,  and  considered  in  all  its  bearings, 
so  as,  or  as  far  as  possible,  to  meet  all  cases,  and  to  obviate  all 
difficulties.  And  with  the  experience  and  researches  before  us 
of  the  Scotch  judges  and  lawyers,  we  hope  to  get  the  assimilated 
law  on  this  subject  put  on  dear  and  safe  ground.  Of  all  depart- 
ments of  a  system  of  jurisprudence,  mercantile  law  ought  to  be 
'sure  and  certain,  as  sure  and  as  certain  as  the  utmost  perspi- 
cacity of  the  legal  mind  can  make  it.  There  should,  we  think, 
be  no  doubt  what  a  promissory  note  is  or  is  not ;  what  its 
proper  force  and  efficacy ;  what  the  nature  and  force  of  the 
remedy  proper  to  it,  under  all  circumstances  and  conditions ; 
and,  if  an  operative  privilege  is  allowed  to  its  essential  character, 
such  privilege  should  attadi  to  it  under  eyery  form  and  every 
guiae.    There  is,  we  say,  here  work  for  the  Commission. 

The  peculiar  solemnity  with  which  the  Scotch  law  regards 
all  written  instruments  is  sometimes  seen  in  the  kind  of  evi- 
dence which,  as  contrasted  with  our  English  rules,  writings  may 
bo  qualified  or  re-argued.  A  bill  or  note  in  Scotland  appears 
to  be  a  more  serious  thing  than  it  is  even  considered  to  be  here. 
Thus,  at  pp.  127 — 144,  Mr.  Boss  shows,  that,  whereas  in  Eng- 
]guJA  the  presumption  of  legal  consideration  may  be  rebutted, 
and  that  the  want  of  consideration  is  a  good  defence  i^aiofit  the 
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plaintiff^  if  neither  he  nor  any  intermediate  holder  gave  value 
for  the  biU,  in  Scotland,  the  want  of  value  can  only  be  proved 
by  the  writ  (writing  under  the  hand)  or  oath  of  the  plaintiff 
and  the  intermediate  holder.  We  incline  to  think  that  our  law 
here  is  better  calculated  to  meet  the  ends  of  justice  than  the 
Scotch  law,  which,  though  it  seems  to  respect  more  than  we  do 
the  solemnity  of  the  bill  itself,  must  be  liable  to  great  abuse. 
In  England,  again,  a  subsequent  agreement  varjring  a  bill  may 
be  proved  by  parole  evidence,  provided  a  valuable  consideration 
for  such  agreement  is  also  proved.  Referring  to  this  matter, 
Mr.  Boss,  in  his  notes  (4,  p.  183),  says  : — 

"  The  rule  of  law  now  illustrated  is  applicable  to  the  law  of  Eng- 
land only,  and  has  no  place  in  the  law  of  Scotland.  In  that  law  the 
rule  is  absolute  that  writ  can  be  taken  away  by  writ  only,  and  that 
parol  testimony  is  inadmissible  to  contradict,  vary,  or  control  in  any 
way  a  written  instrument.  To  this  rule  there  is  no  exception  in  the 
case  of  biUs  or  notes,  unless  when  the  instrument  has  been  obtained 
by  force  or  fraud  ;  and  in  the  latter  case  the  holder  must  have  been 
privy  to  the  fraud.  It  must  always  be  borne  in  mind,  however,  that 
the  law  of  England  differs  from  the  law  of  Scotland  in  this  particular, 
— ^that  in  an  action  upon  an  agreement  not  imder  seal,  a  consideration 
must  be  proved." 

There  are  other  points  in  the  law  of  bills  of  exchange  as  to 
which  our  law  affords  a  favourable  contrast  to  the  Scotch. 
Where  the  point  of  difference  relates,  as  above,  to  a  matter  of 
evidence,  the  English  law  is,  we  believe  it  may  be  said,  gene* 
rally  the  more  reasonable. 

The  liability  of  a  holder  after  maturity  appears  to  be 
differently  viewed  in  England  and  Scotland.  Thus,  at  p.  813, 
Mr.  Ross  cites  three  English  cases  to  show  that  in  England,  if 
a  bill  be  transferred-  after  maturity,  the  holder  is  affected  by  the 
equities  existing  between  the  original  parties.  But  further  on, 
p.  333,  he  gives  two  cases  from  the  Scotch  books,  which  decide 
that — 

"In  Scotland  the  indorsement  of  a  bill  after  maturity  does  not 
render  the  holder  Hable  to  exceptions  pleadable  against  the  indorser, 
unless  the  bill  bears  marks  of  dishonour  upon  it." 

One  feels  an  instinctive  and  curious  interest  in  going  over 
some  of  the  old  cases  we  find  in  this  well-selected  compilation, 
and  we  occasionally  meet  with  noticeable  points.     Thus,  in 


Mercantile  Law  Reform.  129 

illustration  of  the  rule  that  the  acceptor  of  a  bill,  whether  for 
accommodation  or  for  value,  is  the  principal  debtor  in  theinstru* 
ment,  Mr.  Ross  gives  the  case  of  Fentum  v.  Pocock,  decided  by 
the  Common  Pleas  in  1813  (5  Taunt.  R.  190),  and  in  which  we 
find  an  edifying  correction  of  Campbell^s  Reports.  The  cases  of 
Laxton  v.  Peat,  and  CoUett  v.  Haigh,  had  been  cited  in  the 
argument  from  Campbell,  and  in  delivering  judgment,  Mans- 
field, C. J.,  thus  expresses  himself : — 

"  "When  I  first  saw  that 'case  in  Campbell,  I  was  in  the  same  state 
as  Mr.  Justice  Gibbs,  and  doubted  a  great  deal  whether  it  could  be 
law.  The  case  of  CoUett  v,  Haigh  must  be  considered  not  as  a  sepa- 
rate decision,  but  as  resting  on  the  authority  of  the  former.  It  ia 
utterly  impossible  for  any  judge,  whatever  his  learning  and  abilities 
may  be,  to  decide  at  onoe  rightly  upon  every  point  which  comes 
before  him  at  UTisiJ^rius;  and  whoever  looks  through  Campbell's 
Reports  win  be  greatly  surprised  to  see,  among  such  an  immense 
number  of  questions,  many  of  them  of  the  most  important  kind, 
which  came  before  that  noble  and  learned  judge, — ^not  that  there  are 
mistakes,  but  that  he  is,  in  by  far  the  most  of  the  cases,  so  wonder- 
fully right  beyond  the  proportion  of  other  judges.  But  upon  this 
case  we  think  we  are  bound  to  differ  from  him,  and  to  hold  that  it  is 
impossible  for  us  to  consider  the  acceptor  of  an  accommodation  bill 
in  the  light  of  a  surety  for  the  payment  by  the  drawer ;  and  that  we 
cannot  therefore  say  that  he  is  discharged  by  the  indulgence  shown 
to  the  drawer.  Certainly,  the  paying  respect  to  accommodation  bills 
is  not  what  one  would  wish  to  do,  seeing  the  mischiefs  arising  from 
them." 

And  Heath,  J.,  adds: — 

"  Although  I  feel  the  utmost  deference  for  the  decisions  of  th© 
noble  and  learned  lord,  I  cannot  concur  with  him  in  these  two  deci- 
sions in  Campbell." 

Lord  Campbell  himself  has  since  informed  us  of  the  plan  by 
which  the  wonderful  and  almost  uniform  accuracy  of  Lord 
EUenborough,  as  a  Nisi  Prius  judge,  is  made  to  appear  in  the 
justly  celebrated  reports  which  bear  the  name  of  the  former, 
and  the  ^^good  law^'  and  ^^bad  law'^  ^' drawers'^  will  not  soon 
be  forgotten,  as  having  so  ingeniously  contributed  to  the  fame 
of  a  really  great  and  justly  famed  lawyer. 

Although,  in  strictness,  bills  drawn  in  Scotland  on  England 
are  foreign  bills,  the  commercial  law  of  England  has  never  beeti 
deemed  or  received  as  so  much  of  the  nature  of  "  foreign"  law 
in  the  courts  of  Scotland  as  other  parts  of  our  system ;  and,  on 
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the  other  hand^  our  own  books  show  that  we  are  not  indisposed 
occasionally  to  consult  the  legal  mind  of  the  ''  Parliament 
House  ;^^  and  therefore  the  juridical  antecedents  of  the  two 
countries  in  this  respect  are  entirely  favourable  to  the  coming 
assimilation.  In  going  over  Mr.  Ross's  cases^  an  instance  of  what 
we  have  alluded  to  occurs ;  and  we  mention,  in  connection  with 
this  subject,  a  work  on  the  law  of  bills  by  a  Scotch  lawyer,  which 
we  cannot  too  strongly  recommend  to  the  profession  here,  espe- 
cially at  this  time.  As  a  leading  authority  in  support  of  the  rule, 
that  '^the  death  or  bankruptcy  of  an  acceptor  does  not  excuse 
the  holder  from  giving  due  notice  to  the  other  parties  to  the 
bill,''  Mr.  Ross  gives  the  case  of  Rhode  v.  Proctor,  which  was  an 
issue  from  Chancery  directed  to  the  Queen's  Bench;  and  in 
delivering  the  judgment  of  the  Court,  Bayley,  J.,  took  occasion 
thus  to  speak : — 

"  In  a  very  excellent  modem  publication  on  the  law  of  bills  of 
exchange,  combining  the  Scotch  and  English  law  upon  the  subject 
(Thomson,  585),  it  is  laid  down,  that  in  case  of  the  bankruptcy  of 
the  drawer,  or  of  an  indorser,  notice  must  still  be  given  to  the  bank- 
rupt,  or  the  trustee  vested  with  his  estate  for  behoof  of  his  creditors ; 
and  he  refers  (among  other  decisions)  to  the  case  JSa;  parte  Moline.'' 

This  work  in  question  is  that  of  Mr.  Robert  Thomson, 
advocate,  the  present  sheriflf-principal  or  chief  county  judge  of 
Caithness-shire.  The  above  case  of  Rhode  v.  Proctor  occurred 
in  1825,  since  which,  in  1836,  a  new,  carefully-revised,  and 
enlarged  edition  has  been  published.^  The  passage  referred  to 
by  Mr.  Justice  Bayley  will  be  found  at  p.  501  of  the  new 
edition. 

Not  a  few  of  the  dififerences  between  the  commercial  laws  of 

England  and  Scotland  would  almost  seem  to  have  been  the 

result  of  oversight  on  the  part  of  the  Legislature  in  passing 

statutory  regulations  for  the  two  coimtries.    Thus,  at  p.  641  of 

the  volume  before  us,  we  find  it  laid  down,  on  the  authority  of 

two  cases,  one  English  and  the  other  Scotch,  that — 

"  In  England,  the  holder  of  an  inland  bill  which  is  dishonoured 
may  recover  from  the  drawer  and  indorsers  both  the  principal  and 
interest  without  taking  a  protest ;  but  in  Scotland,  a  protest  for  non- 

*  Edinburgh :  Adam  and  Charles  Black.  London :  Longman  and  Co. 
1836. 


Mercantile  Law  Reform.  181 

aeeeptaace  or  non-payineiit  is  necessary,  in  order  to  preserve  recourse 
against  those  parties  in  the  case  of  inland  as  well  as  of  foreign  bills ; 
and  by  statute  it  is  sufficient  if  notice  of  the  dishonour  is  given  within 
fourteen  days  after  the  protest  is  taken.*' 

It  is  well  remarked  by  Mr.  Ross  on  this  mercantile  conflict 

(note  2,  p.  648)— 

"  The  Act  12  Geo.  3,  c.  72,  declares,  in  reference  to  inland  bills  in 
Scotland,  that  it  shall  be  sufficient  to  preserve  recourse,  if  notice  is 
given  of  the  dishonour  within  fourteen  days  after  the  protest  is  taken. 
This  provision  is  certainly  unfortunate,  as  making  a  great  distinction 
between  the  notice  of  dishonour  of  inland  bills  in  England  and  those 
in  Scotland." 

Very  "  unfortunate^^  certainly,  and  very  Mrong ;  for  if  the 

provision  be  beneficial  for  Scotland,  why  should  not  England 

have  it  as  well  ?   But  if  unsuitable  for  England,  why  should  it 

be  deemed  appropriate  to  the  Scotch  ?     Mr.  Ross  suggests  an 

explanation  by  the  following  remark,  which  he  adds  in  the  same 

note : — 

"  As,  however,  bills  drawn  in  Scotland  upon  England  are  held  to 
be  foreign  bills,  the  operation  of  the  statute  is  strictly  confined  to 
Scotland." 

How  long,  we  ask,  are  England  and  Scotland  ta  he  "  foreign'* 
countries  to  each  other  ?  and  how  long  are  we  to  have  such 
legislation  ?  We  trust  that  this  Royal  Commission  may  put 
an  end  to  such  a  state  of  things,  and  that  the  people  and  jurists 
of  both  countries  may  be  able  to  take  common  ground  in  con-* 
sidering  the  laws  by  which  their  society  and  their  trade  may  he 
best  governed. 

There  appears  &om  these  cases,  also,  to  be  some  difference 
between  the  manner  in  which  we  apply  the  Statute  of  Limita* 
tions  to  bills,  and  the  effeot  of  the  Scotch  law  of  prescription 
in  certain  transactions,  the  latter,  as  usual,  being  the  more 
unyielding.  This  we  also  think  wrong.  We  do  not  understand 
why,  in  the  same  circumstances,  the  Glasgow  merchant's 
remedy  should  be  more  restricted  than  that  of  his  brother 
o£  Manchester ;  or  if  it  be  just  to  make  it  so,  why  the  latter 
should  be  allowed  to  bring  forward  all  his  evidence. 

Mr.  Ross's  volume  concludes  with  two  interesting  and  im-» 
portant  cases  in  which  the  law  of  prescription  that  prevails  in 
England,  Scotland,  and  Prance  is  fully  and  learnedly  const* 
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dered,  a  very  able  and  laminons  speech  by  Lord  Brougham^ 
leading  to  a  reversal  of  the  judgment  of  the  Scotch  Court, 
winding  up  the  whole. 

We  do  not  think  it  necessary  to  dwell  any  longer  on  these 
cases^  which  must  bespeak  their  own  merits  wherever  they  are 
studied.  They  are  throughout  arranged  in  scientific  order,  so 
that  we  have  in  tbem  the  convenient  plan  of  a  well-oomposed 
treatise,  with  the  law  relating  to  our  commercial  regulations^ 
stated  with  the  greatest  possible  authority.  Of  course,  if  the 
mercantile  law  of  England  and  Scotland  be  assimilated,  there 
are  cases  in  Mr.  Boss's  collection  which  will  then  cease  to  be  of 
authority,  while  there  are  others  which  will  have  their  weight 
very  considerably  increased.  And  we  in  England  may  require  to 
study  Scotch  law-books  to  be  able  to  cite  them  in  our  own 
domestic  courts ;  while  our  Scotch  friends  wiU  not,  we  trust, 
deem  it  a  "  grievance  '^  if  the  necessity  of  the  legal  change 
involves  more  frequent  appeals  in  the  ParUament  House  and 
Court  of  Session  to  that  which  is  at  present  but  mere  English 
law,  but  which  may  ere  long  successfully  compete  before  the 
Legislature  with  much  that  is  to  be  found  in  ^^  Morrison's 
Dictionary ,'*  and  carefully  elaborated  in  "  Erskine  '^  and 
«  Stair.'' 

Commerce,  with  its  obligations  and  sanctions,  its  rights  and  its 
privileges,  is  peculiarly  the  one  great  topic  for  the  times  in  which 
we  Hve.  Law  and  politics  unite  in  testifying  to  its  claims  as  a 
subject  demanding,  iu  its  manifold  relations,  lOur  greatest  solici- 
tude, sagacity,  and  care.  And  it  is  to  discover  its  sound  prin- 
ciple, and  the  legal  arrangement  by  which  that  principle  can 
most  beneficially  be  applied  to  the  business  of  a  very  busy 
world,  that  the  Crown  and  the  Government  have  undertaken 
their  most  important  and  most  interesting  task,  which  it  is  the 
hope  and  expectation  of  all  good  and  loyal  people  they  will 
successfully  accomplish. 

The  best  way  in  which  to  facilitate  that  commerce  among 
ourselves  and  with  other  nations  is,  not  to  lead  societies  of 
traders  a  dance  amidst  the  mists  and  mazes  of  ^  visionary  cos- 
mopolitanism, but  to  make  our  own  system  as  enUghtened,  as 
comprehensive,  and  as  just  as  by  every  effort  of  learning,  intel- 
lect, and  judgment;  we  possibly  can. 
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COMMON  LAW. 

Inspection  of  Documents,  14  &  15  Vict.,  c.  99,  s.  6. 

"  Whenever  any  action  or  other  legal  proceeding  shall  henceforth  be 
pending  in  any  of  the  superior  courte  of  Common  Law  at  Westminster 
or  Dublin,  or  the  Court  of  Common  Pleas, for  the  county  palatine  of  Lan^ 
caster,  or  the  Court  of  Pleas  for  the  county  of  Durham,  such  Court,  and 
each  of  the  Judges  thereof,  may  respectively,  on  application  made  for 
such  purpose  by  either  of  the  litigants,  compel  the  opposite  party  to 
allow  the  party  making  the  application  to  inspect  all  documents  in  the 
custody  and  under  the  control  of  such  opposite  party  relating  to  such 
action  or  other  legal  proceedings,  and  if  necessary  to  take  examined 
copies  of  the  same,  or  to  procure  the  same  to  be  duly  stamped,  in  all  cases 
in  which  previous  to  the  passing  of  this  Act  a  discovery  might  have  been 
obtained  oy  filing  a  bill  or  any  other  proceeding  in  a  Court  of  Equity  at 
the  instance  of  the  party  so  making  application  as  aforesaid  to  tiie  said 
Court  or  Judge." 

Since  the  abolition  of  special  demurrers,  probably  no  justifica- 
tion is  needed  for  choosing  a  section  of  an  Act  of  Parliament  as 
the  subject  for  a  ''  Leading  Case;^^  but,  if  our  readers  should 
deem  us  not  within  strict  bounds  in  doing  so,  we  must  call  to 
our  aid  the  extensive  powers  of  amendment  now  existing,  and 
in  place  of  the  enactment  substitute  the  case  of  Hunt  v.  Hewett, 
21  Law  J.  (N.  S.)  Exch.  210. 

There  are  few  who  will  read  this  case  but  who  are  well  aware 
that  before  the  passing  of  the  statute  a  power  at  Common  Law 
to^compel  inspection  of  documents  existed  in  our  Common  Law 
Courts ;  and  that  a  still  greater  power  existed  in  the  Courts  of 
Equity,  by  means  of  what  is  termed  a  bill  of  discovery. 

We  propose  in  this  paper  briefly  to  consider — 

1.  What  was  the  power  of  compelling  inspection  of  documents 
existing  at  Common  Law. 

2.  The  power  in  Equity  by  bill  of  discovery. 

3.  To  notice  the  cases  on  the  subject  decided  since  the  pass- 
ing of  the  above  enactment. 

!•  The  compelling  inspection  at  Common  Law,  which  was 
long  since  fully  recognized  (see  Jevens  v.  Harridge,  1  Wms.  S. 
8  b,)  seems  to  have  proceeded  on  two  grounds.  First,  in 
extension  of  the  practice  as  to  profert  and  oyer,  the  Courts 
would  compel  an  opportunity  of  inspection  of  any  documents 
»et    forth    and   relied  upon    by  either   party  in    his  plead- 
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ings,  but  wliich  were  not  of  sucli  a  nature  as  to  require 
profert  (Steph.  PI.  5th  edit.  486,  487).  Thus,  in  an  action 
brought  upon  a  bill  of  exchange  or  promissory-note  (Woolmer 
V.  Deverenx,  2  M.  &  Gr.  758),  on  a  policy  of  insurance  (Gold- 
smidt  V.  Marryatt,  1  Camp.  562),  or  on  a  written  agreement 
(Thomas  v.  Dunn,  6  M.  &  Gr.  274),  a  judge  at  chambers  will 
make  an  order  for  the  inspection  of  the  instrument  declared 
upon.  So  where  the  plaintiff  brought  an  action  for  breach  of 
an  agreement  to  employ  him  to  the  end  of  the  year,  defendant 
pleaded  that  there  was  no  memorandum  in  writing  as  required 
by  the  Statute  of  Frauds;  the  plaintiff  replied  that  there 
was  such  a  writing,  and  it  was  held,  that  he  was  bound  to 
permit  an  inspection  of  it,  although  it  consisted  only  of  a 
letter  from  defendant's  agent  (Blogg  v,  Knapp,  6  Bing.  614;  see 
also  Bluck  V.  Gompertz,  21  Law  J.  (N.  S.)  Exch.  25).  The 
order  for  inspection  would  not,  however,  be  made  as  a  matter  of 
course,  but  circumstances  should  be  shown  by  affidavit  to  a 
judge  at  chambers  entitling  the  applicant  to  the  inspection  of 
the  instrument  (Woolmer  v,  Devereux,  2  M.  &  Gr.  758) . 

But  apart  from  this  quasi  oyer,  there  was  a  more  extensive 
power  of  compelling  inspection,  which  was  exercised  when  the 
person  seeking  the  order  could  show,  1st,  that  he  was  a  party 
to  a  pending  suit ;  2ndly,  that  the  inspection  of  the  document 
was  necessary  for  supporting  the  case  of  the  appHcant  in  that 
suit;  3rdly,  that  he  or  the  person  through  whom  he  directly 
claimed  was  a  party  to  the  document  sought  to  be  inspected ; 
4thly,  that  such  document  was  in  the  possession  or  under  the 
control  of  the  opposite  party ;  and,  5thly,  that  the  party  having 
the  possession  of  the  document  held  it  as  trustee  or  agent  for 
the  applicant. 

In  order  to  bring  the  application  within  the  first  and  second  of 
the  above  rules  it  was  necessary  to  show  that  the  inspection  was 
required  for  the  bond-fide  purpose  of  supporting  or  defending  an 
action.  Thus  it  has  been  refused  where  the  object  of  it  was  to 
plead  a  plea  in  abatement  for  non-joinder  (Beal  v.  Bird,  2  D. 
&  R.  419) ;  also,  where  a  plaintiff  sought  to  inspect  and  take 
a  copy  of  a  deed  merely  for  the  purpose  of  arguing  a  rule  for 
a  new  trial  (Wood  v.^Morewood,  2  Scott,  N.  R.  204;  S.  C. 
9  Dowl.  P.  C.  44).  And  in  all  cases,  where  the  application  was 
what  is  termed  ^^  a  mere  fishing  application  -/^  thjit  is,  for  the  pur- 

Sose  of  discovering  the  case  of  an  opponent,  or  whether  a  certain 
ocument  was  or  was  not  in  his  possession,  the  Courts  have  in 
all  instances  refused  to  order  the  inspection.  Thus  in  the  case 
of  The  Birmingham,  Bristol,  and  Thames  Junction  Railway 
Company  v.  White,  1  Q.  B."  282,  the   Court  refused  to  grant 
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inspection  of  the  jooks  of  the  company  to  the  defendant^  as  he 
thereby  sought  to  discover  a  defence  and  not  to  support  any 
particular  plea.  But  in  Woolmer  v.  Devereux,  2  M.  &  Gr. 
768;  S.  C.  8  Scott,  N.  R.  224,  Tindal,  C.  J.,  laid  it  down  that 
a  party  ought  to  be  permitted  to  inspect  an  instrument,  on 
showing  by  affidavit  that  it  had  been  forged  or  altered  since  it 
was  signed,  or  that  the  applicant  had  no  recollection  of  ever 
hating  executed  such  a  document. 

As  stated  above,  it  was  necessary  that  the  applicant  should 
be  a  party  to  the  document  sought  to  be  inspected ;  but  the 
word  ^^  party "  is  not  to  be  taken  as  meaning  in  all  cases  an 
instrumentary  party,  for  being  a  party  to  it  by  interest  brings 
the  applicant  sufficiently  withii  the  rule  (Bateman  v.  Phillipps, 
4  Taunt.  177;  Browning  v.  Aylwin,  7  B.  &  C.  204),  and  privity 
of  estate,  as  in  the  case  of  an  assignee,  would  be  sufficient. 
And  in  a  recent  case,  where  ejectment  was  brought  to  recover 
certain  premises  upon  the  ground  of  a  forfeiture  by  reason  of 
breaches  gf  covenant  contained  in  two  leases,  the  tenant  in 
possession,  who  was  admitted  to  be  in  lawfully,  but  by  what 
instrument  or  for  what  estate  was  not  shown,  applied  to  inspect 
the  leases  under  which  the  forfeiture  had  accrued.  The  Court 
held  that  an  order  to  inspect  was  well  made.  Lord  Campbell 
saying,  ^'  The  action  is  foimded  upon  two  leases,  the  title  of  the 
lessors  of  the  plaintiflF  being  rested  on  a  forfeiture  by  reason  of 
breaches  of  the  covenants  in  these  leases.  It  was,  therefore, 
necessary  to  show  that  the  defendant  held  under  such  leases, 
and  was  in  possession  of  the  premises  in  such  a  manner  as  to  be 
aflfected  by  the  breaches  of  covenant.  The  defendant  appears 
to  have  asserted  that  he  was  lawfully  in  possession,  and  that 
was  not  denied.  We  must  therefore  assume  that  he  derives  the 
title  under  the  leases.  It  is  the  same  as  if  an  action  of  cove- 
nant had  been  brought  by  the  lessors  of  the  plaintiff  against 
him  as  assignee  of  the  lease  for  breaches  of  covenant,  and  in 
that  case  the  Court  certainly  could  order  an  inspection  under 
its  Common  Law  jurisdiction.  If  so,  ought  we  not,  with  equal 
justice,  to  order  an  inspection  in  this  action  of  ejectment,  which 
is  brought  to  turn  the  defendant  out  of  possession  ?  It  is  an 
action  founded  on  two  deeds,  and  it  is  but  fair  that  the  party 
against  whom  the  action  is  brought  should  have  an  inspection 
of  the  deeds,  in  order  that  he  may  see  whether  or  not  he  has 
any  answer  to  the  action.  In  the  exercise  of  the  Common  Law 
jurisdiction  of  the  Court,  I  think  the  order  was  properly 
made^^  (Doe  d.  Child  v.  Roe,  22  Law  J.  (N,  S.)  Q.  B.  102). 

But  the  interest  must  be  certain  and  clear,  and  not  a  mere 
claim  (Cocks  v,  Na^h,  3  M.  &  Scott,  164;  S.  C.  9  Bing.  723). 
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As  a  general  role  the  Conrts  would  only  exercise  the  power  of 
compelliug  inspection  as  against  a  party  to  the  suit^but  in  the  case 
of  White  r.  The  Earl  of  Montgomery,  2  Str.  1198,  the  Court  of 
Queen^s  Bench  made  an  order  upon  a  third  person  to  give  oyer 
of  a  deed  to  the  defendant,  and  also  to  produce  it  at  the  triid  if 
required  by  the  plaintiff;  but  the  circumstances  under  which 
the  third  person  held  the  instrument  are  not  stated  in  the  report, 
and  the  case  seems  to  have  been  in  no  way  supported  by  the 
general  course  of  practice.  Yet  if  the  party  opposing  the  appli- 
cation had  not  the  actual  possession,  but  had  legitimate  control 
over  the  person  in  whose  custody  the  instrument  sought  to  be 
inspected  was,  that  would  have  been  sufficient  to  entitle  the 
applicant  to  the  order ;  and  in  an  action  by  lessor  against  lessee, 
the  Court  compelled  the  mortgagee  of  the  lessee  to  inspect  and 
take  a  copy  of  the  lease  (Doe  d.  Morris  v.  Boe,  1  Gale,  367). 

The  most  important  requisite  to  support  the  application  is 
the  fifth  of  the  aboye  rules,  viz.,  that  the  party  holding  the 
instrument  did  so  as  trustee  for  the  applicant ;  this,  however, 
is  but  an  extension  of  the  third  rule,  or  rather,  the  third  is  an 
almost  necessary  ingredient  of  the  fifth.  The  Courts,  too,  seem 
to  have  been  jealous  that'  this  rule  should  be  fully  maintained. 
Thus  in  Goodliff  v.  Fuller,  14  M.  &  W.  4,  which  was  an  action 
for  a  breach  of  promise  of  marriage,  all  the  letters  which  had 
passed  between  the  plaintiff  and  defendant  had  been  mutually 
returned;  the  defendant  alleged  that  by  two  of  the  letters 
which  the  plaintiff  had  written  to  him,  and  which  he  had 
returned  to  her,  she  had  released  him  from  his  promise :  the 
Court  held  that  the  plaintiff  did  not  hold  the  letters  as  trustee 
for  the  defendant,  and  refused  to  make  an  order  on  the  plaintiff 
to  produce  them  for  the  inspection  of  the  defendant.  So  in  an 
action  on  certain  bills  of  exchange,  the  defendant  pleaded  that 
he  was  liable  as  a  surety  only,  and  that  time  had  been  granted 
by  deed  to  the  principal.  On  motion  for  a  rule  to  show  cause  why 
the  plaintiff  should  not  produce  that  deed,  the  Court  held  that 
the  defendant  had  no  interest  in  the  deed  so  as  to  cause  the 
plaintiff  to  hold  it  as  trustee  for  him,  and  refused  the  rule 
(Smith  V.  Winter,  3  M.  &  W.  309).  So  the  Court  of  Common 
Pleas  would  not  compel  a  defendant  to  produce  certain  bills  of 
exchange,  on  which  the  action  was  brought,  and  which  were 
set  out  in  the  plaintiff^s  declaration  in  order  that  he  might 
inspect  or  take  copies  of  them  on  an  affidavit  by  the  plaintiff, 
stating  that  the  defendant  had  obtained  them  firom  him  by 
undue  and  fraudulent  means,  and  which  the  defendant  by  affi« 
davit  denied  in  general  terms,  on  the  grounds  that  the  plaintiff 
should   have   shown  by  what   means  the    defendant  became 
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possessed  of  them^  and  that  the  remedy  was  by  action  of  trover 
(Threlfidlt?.  Webster,  1  Bing,  161).  And  where  the  plaintiff 
had  declared  upon  a  lease,  of  which  he  had  neither  the  original, 
counterpart,  nor  copy,  and  the  attorney  who  had  drawn  the  lease 
and  counterpart  had  absconded,  the  Court  refused  to  order  the 
defendant.  Who  had  the  lease  in  his  possession,  to  permit  a  copy 
of  it  to  be  taken  (Lord  Portmore  v.  Goring,  4  Bing.  152). 

But  where  an  annuity-deed  was  prepared  by  R.  as  agent  both 
of  the  grantor  and  grantee,  and  there  being  no  counterpart,  the 
deed  was  left  in  the  hands  of  JR.,  who  received,  and  for  several 
years  paid  over  to  the  grantee,  the  amount  of  the  annuity. 
R.  ultimately  absconded,  and  the  deed  came  into  the  possession 
of  the  grantor,  on  his  redeeming  the  annuity  two  years  after  it 
was  granted.  In  an  action  by  the  grantee  against  the  grantor  for 
the  arrears  of  the  annuity,  the  Court  permitted  the  plaintiff  to 
inspect  and  take  a  copy  of  the  deed,  to  enable  him  to  declare 
therein,  although  it  was  sworn  by  the  defendant  that  R.  was  the 
agent  of  the  plaintiff  alone  (Davemer  v,  Bouverie,  1  M.  &  Scott, 
20) ;  and  in  Reid  v.  Coleman,  2  Cr.  &  M.  456,  it  was  laid  down 
as  a  general  rule,  that  where  there  was  an  agreement  between 
plaintiff  and  defendant,  of  which  there  was  only  one  part  in 
existence,  the  party  who  has  the  agreement  in  his  possession 
ought,  when  applied  to,  to  give  a  copy  to  the  other  party.  See 
also  Doe  d,  Morris  v.  Roe,  1  Gale,  363 ;  Chamock  v,  Lumley, 
5  Scott,  438. 

As  to  the  right  of  an  allottee  of  shares  to  inspect  the  books 
of  an  indicate  company  in  an  action  against  a  provisional  com- 
mittee-man jfor  a  deposit,  see  Ley  v.  Barlow,  17  Law  J.  (N.  S.) 
Exch.  105;  and  as  to  the  books  of  a  sworn  broker,  under 
7  Geo.  2,  c.  8,  s.  9,  see  Pritchett  v.  Smart,  18  Law  J.  (N.  S.) 
C.  P.  211,  in  which  case  Wilde,  C.  J.;  says,  "The  only  class  of 
cases  in  which  this  Court  interferes  to  oblige  one  party  to  a  suit 
to  grant  his  opponent  an  inspection  of  documents,  which  he 
alleges  are  necessary  for  his  defence  are,  when  the  party  apply- 
ing for  inspection  has  an  interest  in  the  document  he  wishes  to 
see.  Thus,  where  two  parties  have  signed  an  instrument  in 
mutual  confidence,  and  that  instrument  has  been  left  in  good 
faith  in  the  possession  of  one  of  them,  who  refuses  to  produce 
it  when  called  upon,  in  such  a  case  the  Court  of  Equity  would 
interfere  to  grant  relief,  and  so  will  this  Court.  So  when  one 
party  holds  papers  as  trustee  for  the  other,  an  order  will  be 
made  for  their  production.^' 

Such,  then,  being  the  power  of  the  Common  Law  Courts,  we 
will  now  glance  briefly  at  that  of  the  Courts  of  Equity. 
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II.  Strictly  speaking  all  bills  in  Equity  are  bills  of  discovery ; 
but  the  expression  "  bill  of  discovery^'  has  by  usage  acquired  a 
technical  signification,  whereby  it  has  reference  peculiarly,  if  not 
exclusively,  to  those  bills  which  seek  no  reUef,  or  rather  no 
other  relief  than  a  disclosure  of  all  such  facts,  and  a  production 
of  all  such  documents,  as  lie  within  the  knowledge,  power,  or 
control  of  an  opposing  party  to  any  suit  or  action  already  instil 
tuted,  or  liable  or  likely  to  be  instituted,  in  some  other  court. 
Though,  not  perhaps  digressive,  it  might  well  be  considered  un- 
warrantable to  devote  any  portion  of  this  case  to  a  sketch  of  the 
origin  and  history  of  these  bills;  it  will  be  sufficient  for  our 
purpose,  which  is  a  practical  one,,  to  explain  their  connexion 
•with  the  Common  Law,  the  circumstances  which  give  rise  to  their 
necessity,  and  under  which  the  benefit  sought  to  be  attained  by 
them  is  granted. 

As  the  enactment  upon  which  we  are  now  treating  has  ex- 
tended the  authority  of  the  Courts  of  Common  Law  so  as,  in 
certain  cases,  to  grant  to  those  Courts  concurrent  jurisdictioa 
with  Courts  of  Equity,  the  observations  now  made  upon  bills  of 
discovery  must  be  regarded  independently  of  this  statute,  and 
as  though  it  had  not  been  enacted.  It  will  also  be  sufficient  for 
our  present  purpose  to  confine  our  remarks  upon  bills  of  dis- 
covery to  those  cases  where  actions  at  law  have  been  actually 
commenced,  without  r^ard  to  those  cases  where  such  actions 
are  in  contemplation  merely,  inasmuch  as  the  benefit  of  this 
statute  only  extends  to  the  former  cases  of  actions  pending. 
The  reader  must  conceive  an  action  at  law  to  have  commenced, 
and  one  of  the  litigant  parties  to  be  justly  apprehensive  that  his 
cause  will  be  improperly  prejudiced  as  regards  its  true  and  sub- 
stantial merits  by  the  absence  of  certain  facts  or  documents 
which  he  believes  to  exist,  and  further  to  lie  within  the  know- 
ledge or  control  of  his  opponent.  It  was  not  within  the  province 
of  the  Courts  of  Common  Law  (except  incases  alluded  to  under 
our  first  division  of  this  subject)  to  put  a  party  in  possession  of 
such  information  as  he  desired  to  obtain  by  a  disclosure  of  facts 
and  production  of  documents.  Recourse  was  therefore  had  to 
Equity  in  the  following  manner : — The  party  desiring  such  in^ 
formation  filed  a  bill  in  Equity  between  himself  and  his  op- 
ponent, in  which  in  order  to  obtain  the  assistance  of  Equity  he 
was  required  to  show  that  he  was  entitled  to  such  assistance, 
and  if  not  successfully  resisted  by  his  adversary  the  Court  would 
treat  the  action  for  all  the  purposes  of  disclosure  and  production 
as  though  it  had  been  originally  instituted  in  Equity,  and  would, 
if  necessary,  restrain  legal  proceedings  till  such  purposes  had 
been  carried  out.     To  make  out  such  a  case  as  to  induce  the 
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Court  to  assume  a  jurisdiction  in  the  matter  it  must  appear 
clearly  upon  the  face  of  the  bill : — 

1.  That  the  discovery  sought  is  material  to  some  other  suit 
sMstuaUy  commenced.  (We  have  already  stated  that  it  will  be 
unnecessary  to  speak  of  actions  in  probability  only.)  The 
allegations  must  therefore  show  that  the  plaintiff  and  d^endant 
are  actually  engaged  in  litigation  in  some  other  courts  and  that 
the  discovery  is  material  to  assist  him  in  proof  or  in  aid  of  proof 
in  such  existing  suit. 

2.  That  the  plaintiff  seeks  the  discovery  for  the  purpose  of 
supporting  his  own  case^  and  not  merely  of  opposing  that  of  the 
defendant. 

3.  The  purposes  for  which  the  discovery  is  sought  must 
clearly  be  shown  by  the  allegations ;  in  order  that  the  Court 
may  judge  of  the  materiality  of  the  discovery. 

4.  Superadded  to  the  above  positive  requirements^  the  bill 
must  not  be  suggestive  of  its  own  dismissal  by  showing  upon  its 
face  any  of  those  grounds  of  objection  to  it  which  are  valid 
when  taken  advantage  of  by  way  of  demurrer  or  plea.  The 
following  will  be  found  to  include  the  principal  objections  to 
such  a  bill : — 

1.  Want  of  jurisdiction. 

This  objection  may  be  taken  when  the  Court  in  which  the 
original  suit  is  pending  is  competent  to  grant  the  relief  prayed 
for  in  Equity,  or  when  the  controversy  is  before  arbitrators. 
Equity  will,  however,  assist  the  proceedings  of  a  Court  iu  a 
foreign  country  in  amity  with  that  where  the  bill  is  filed. 

2.  Want  of  interest  in  the  plaintiff  or  defendant,  as  where 
plaintiff  is  heir  apparent  only ;  or  where  defeifdant  is  a  witness 
only,  and  has  no  interest  in  the  suit. 

3.  Want  of  privity  between  plaintiff  and  defendant ;  as  where 
I^aintiff  is  heir-at-law  in  fee  simple  and  defendant  devisee,  in 
which  case  if  plaintiff  cannot  set  the  will  aside  he  has  nothing  to 
do  with  the  deeds. 

4*  Want  of  parties ;  as  where  the  plaintiff  has  a  title  or  the 
defendant  is  liable  conjointly  with  some  other  party  not  before 
the  Court. 

5.  The  discovery  might  subject  defendant  to  penalties  or  a 
forfeiture.  This  is  no  ground  of  objection  where  plaintiff  is  the 
only  person  having  a  right  to  take  advantage  of  the  penalty  or 
forfeiture,  and  he  offers  to  waive  his  claim ;  but  is  valid  where  a 
third  party  possesses  this  right. 

6.  The  discovery  relates  to  the  defendant's  title.  No  party  is 
allowed  to  pry  into  his  adversary's  title  to  discover  a  drfect,  but 
must  prevail  by  the  strength  of  his  own* 
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7.  The  defendant  has  an  equal  right  in  common  with  the 
plaintiff^  to  the  subject-matter  in  dispute;  as  where  defendant 
is  a  purchaser  for  value  without  notice  of  plaintiff^s  claim. 

8.  The  discovery  might  subject  the  defendant  to  punishment 
as  upon  a  criminal  prosecution ;  or  to  the  consequences  of  a 
supposed  crime^  as  in  respect  of  forged  deeds ;  for  it  is  contrary 
to  the  genius  of  the  Common  Law  to  compel  a  party  to  accuse 
himself.  These  are  the  principal  grounds  of  objection  to  a 
"  bill  of  discovery ;"  but  there  are  other  grounds  common  to  all 
bills^  and  indeed  to  all  suits^  whether  at  law  or  in  equity^  and 
which  for  that  reason^  it  is  unnecessary  to  particularize  here. 
Such  objections  might  be,  and  would  be,  dealt  with  upon  the 
institution  of  the  original  suit. 

The  above  enumerated  objections  have  equal  application  to 
facts  within  the  defendant's  knowledge,  and  to  documents  within 
his  power  or  control.  Both  are  guarded  by  the  same  pro- 
tecting privileges, — ^both  are  liable  to  the  same  disclosure; 
therefore,  the  observations  we  have  made  as  to  discovery 
generally,  may  be  strictly  applied  to  the  production  of  docu- 
ments alone,  which  is  more  nearly  allied  to  our  present  subject, 
tlie  inspection  of  documents. 

The  inspection  of  documents  being  a  right  incident  to  their 
production,  all  that  has  been  said  upon  this  latter  head  may  be 
referred  with  equal  strictness  to  the  former;  for  wherever  a 
plaintiff  has  a  right  to  the  production  of  a  deed,  he  has  an  equal 
claim  to  inspection,  and  to  take  copies  of  the  same. 

III.  The  cases  which  have  been  decided  since  the  passing 
of  the  statute  have  drawn  a  broad  distinction  between  its  powers 
and  those  of  a  bill  in  Equity  in  this,  that  there  is  no  power  under 
the  statute  to  discover  any  document,  but  only  to  inspect  it 
when  known  and  designated  to  the  Court.  Thus,  in  the  case  of 
Rayner  v,  Allhusen,  21  Law  J.  (N.  S.)  Q.  B.  68,  which  was  an 
action  for  goods  sold,  the  defendant  applied  for  an  order  to 
inspect  the  plaintiff's  books,  containing  any  entry,  memorandum, 
or  minute  relating  to  the  sale,  and  also  that  the  plaintiff  should 
be  required  to  state,  upon  oath,  whether  he  had  any,  and  if  so, 
what  books  and  documents  referring  to  the  matter  in  question. 
The  Court  refused  the  latter  part  of  the  application  as  not  being 
within  the  statute,  but  granted  it  so  far  as  related  to  the  books 
and  documents  having  reference  to  the  trial  only  at  the  same 
time  saying,  that  there  was  no  power  to  inspect  the  books  of  an 
opponent  generally  in  order  to  discover  evidence.  So  in  the 
case  of  Galsworthy  v.  Norman,  21  Law  J.  (N.  S.)  Q.  B.  70, 
an  application  by  defendant  to  inspect  all  journals,  day-books. 
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ledgers^  and  other  books  containing  entries^  and  all  documents^ 
relating  to  a  certain  action^  was  refused  in  part,  but  granted  to 
the  extent  that  the  plaintiflF  should  produce  all  papers  and  docu* 
ments  in  his  possession  or  under  his  control,  relative  to  such 
action,  Erie,  J.,  in  delivering  judgment,  saying, "  It  has  been 
contended,  in  a  previous  application  under  this  Act  of  Parliament, 
that  the  affidavit  of  the  applicant  should  allege,  affirmatively,  that 
there  are  papers  in  the  opponent's  possession  relative  to  the 
question  in  issue,  and  that  the  other  side  should  thereupon  be 
called  to  swear  whether  there  are  such  papers,  and  whether  they 
are  or  are  not  in  his  possession,  and  to  specify  what  they  are. 
I  have  consulted  my  learned  brothers  on  this  matter,  and  we 
are  of  opinion  that  the  statute  does  not  entitle  us  to  take 
the  course  suggested,  which  would  be  in  effect  to  permit  the 
applicant  to  file  a  bill  of  discovery/'  And  this  doctrine 
was  fully  supported  by  the  cases  of  Sneider  v.  Mangino,  21  Law 
J.  (N.  S.)  Exch.  121,  and  Pepper  v.  Chambers,  21  Law  J. 
(N.  S.)  Exch.  81,  where  Pollock,  C.  B.,  says:— "The  object  of 
this  statute  is  to  compel  production  of  what  is  material  at  the 
trial,  not  to  obtain  information  whether  it  is  material  or  not." 
The  extent  to  which  the  applicant  will  be  assisted  by  an  oppor- 
tunity of  discovery,  as  well  as  inspection,  is  well  defined  in  the 
cases  of  Scott  v.  Walker,  22  Law  J.  (N.  S.)  Q.  B.  404.  That 
was  an  action  brought  to  recover  a  certain  deed  made  between 
the  plaintiff  of  the  first  part,  and  one  R.  P.  of  the  other  part. 
The  defendant  pleaded  first  non-detinet ;  secondly,  that  the  deed 
was  not  the  property  of  the  plaintiff;  and,  thirdly,  a  hen 
for  work  done  by  the  defendant  as  attorney  for  plaintiff.  It 
appeared  from  the  affidavits  that  the  deed  in  question  was 
a  mortgage-deed,  whereby  R.  P.  assigned  to  the  plaintiff  all 
claims  and  demands  of  him,  R.  P.,  against  the  Great  Western 
Railway  Company,  for  recovery  whereof  an  action  had  been 
brought,  which  had  become  the  subject  of  a  reference  which 
was  then  pending.  The  point  in  dispute  was,  whether  the 
services  which  caused  the  lien  were  rendered  to  the  plaintiff  or  to 
R.  P.  The  plaintiff's  affidavit  stated  that  the  said  defendant's 
day-books,  bill^books,  cash-books,  letter-books,  ledgers,  and 
journals,  commencing  the  11th  of  July,  1848,  down  to  and 
including  the  17th  of  May,  1853,  and  from  which  books,  some 
or  one  of  them,  the  bill  of  costs  had  been  made,  would,  as  the 
deponent  verily  believed,  show  that  the  said  R.  P.  was  the  real 
debtor  to  the  defendant,  and  not  the  plaintiff;  and  the  deponent 
verily  beheved  that  all,  or  some,  or  one  of  the  said  books  would 
furnish  material  evidence  in  support  of  his  the  plaintiff's  case, 
and  that  the  inspection  of  such  books  during  the  period  afoi'e- 
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said,  was  material  and  necessary  for  the  support  of  his  the  de- 
fendant's action^  and  that  the  same  would  show  that  the  defen- 
dant never  did  any  part  of  the  work  causing  the  Ken  for  the 
plaintiflF,  but  for  R.  P.  The  Court  held  this  affidavit  insufficient 
to  obtain  the  rule  in  its  terms,  but  made  it  absolute  as  to  part. 
Lord  Campbell  laid  down  and  applied  the  rule  as  follows : — 
*'  The  rule  ought  not,  I  think,  to  be  made  absolute  in  its  terms, 
which  are  a  great  deal  too  large.  In  its  present  form,  the 
appUcation  is  a  fishing  one,  which  is  always  to  be  resisted. 
But  upon  the  whole,  I  think  the  rule  ought  to  be  made  absolute 
as  to  part.  Where  a  defendant  has  in  his  possession  a  docu- 
ment which  does  not  constitute  his  own  case,  but  which  will 
either  make  out  the  plaintiff's  original  case,  or  answer  the  case 
set  up  by  the  defendant,  I  think  the  plaintiff  is  entitled  to  an 
inspection  of  the  document.  He  is  not  entitled  to  see  that 
which  is  to  make  out  the  defendant's  case,  any  more  than  the 
defendant  to  see  that  which  is  to  make  out  the  plaintiff's  case ; 
but  if  either  party  has  a  document  which  makes  out  the  case  of 
the  opposite  party,  that  is  a  case  in  which  an  inspection  ought 
properly  to  be  granted.  Here,  so  far  as  regards  the  inspection 
of  the  books  relating  to  the  particulars  delivered  as  the  foun- 
dation of  the  lien  relied  upon  by  the  defendant,  I  think  it  ought 
to  be  made  absolute.  *  *  *  *  Where  the  application  is  merely 
a  fishing  one,  it  ought  not  to  be  granted ;  but  if  it  reasonably 
appears  from  the  affidavits  that  a  document  is  in  possession  of 
one  party,  which  is  material  to  the  case  of  an  opposite  party,  an 
inspection  of  that  document  should  be  allowed.  Confining  this 
rule  to  any  extract  or  entry  in  the  defendant's  books  respecting 
the  particulars  which  have  been  delivered  in  the  action  by 
R.  P.  against  the  Great  Western  Railway  Company,  I  am  of 
opinion  that  it  should  be  made  absolute."  * 

The  leading  case,  Himt  v.  Hewett,  was  an  action  on  a  sur- 
veyor's bill.  The  defendant  made  an  application  to  inspect  the 
plaintiff's  books  of  business,  containing  any  entries  in  relation 
to  the  subject  of  the  action,  and  also  all  plans  or  documents 
relating  thereto,  for  the  purpose  of  ascertaining  whether  the 
charges  were  reasonable,  and  also  to  whom  credit  was  given, 
both  of  which  matters  were  put  in  issue  by  the  defendant.  The 
judgment  of  the  Court  of  Exchequer  contains  so  clear  an  ex- 
position of  the  whole  subject  that  we  shall  insert  the  greater 
portion  of  it  in  fuU  : — 

"  It  seems  to  us  to  be  clear  from  the  words  of  the  section,  that  the 
Legislature  never  intended  to  give  the  Courts  of  Common  Law 
power  to  compel  a  discovery  by  a  bill  of  analogous  proceeding.  The 
only  power  given  is  to  allow,  not  a  discovery,  but  an  inspection  by 
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one  litigant  part;f  of  the  documents  in  the  custodj  or  under  the  oon« 
trol  of  the  opposite  litigant  party,  with  certain  restrictions  or  limita- 
tions. Eirst,  there  must  be  a  suit  or  proceeding  pending  ;  secondly, 
the  documents  must  relate  to  such  action,  suit,  or  other  proceeding  ; 
and,  thirdly,  the  cases  in  which  inspection  is  to  be  granted  must  be 
such  as  those  where  inspection  could  be  obtained  by  filing  a  bill  for 
discovery  or  proceeding  in  a  Court  of  Equity  at  the  instance  of  the 
same  party.  All  that  is  said  on  the  subject  of  discovery  is  b^  way  of 
limitation  or  description  of  the  subject  of  inspection.  We  think  this 
question  has  been  put  on  the  right  footing  by  Mr.  Charles  Pollock,  in 
his  '  Treatise  on  Discovery,'  pp.  9,  10  ;  and  there  is  a  decision  of  my 
brother  Erie  in  Gkdsworthy  v.  Norman,  21  Law  J.  Q.  B.  70,  after  con- 
sulting the  other  judges  of  the  Queen's  Bench,  that  the  Courts  of 
Law  have  no  power  of  compelling  a  discovery,  and  this  Court,  on  one 
or  two  occasions,  has  intimated  its  opinion  to  the  same  effect 
(Pepper  v.  Chambers,  21  Law  J.  Exch.  81).  In  order  to  accomplish 
the  object  of  obtaining  such  inspection  of  documents,  as  there  is  no 
power  to  entertain  a  biU  of  discovery  or  any  analo&^ous  mode  of  pro- 
ceeding in  Courts  of  Common  Law,  the  old  mode  of  obtaining  inspec- 
tion of  documents  in  the  hands  of  the  opposite  party  must  be  adapted 
to  it.  It  had  been  usual  for  the  Courts,  in  the  exercise  of  their 
equitable  jurisdiction,  to  grant  siich  inspection,  first,  as  a  substitute 
for  oyer,  which  at  Common  Law  applied  to  some  instruments  only, 
and  by  usage  l^e  power  of  inspection  was,  with  certain  conditions, 
extended  to  all ;  secondly,  upon  the  equitable  principle,  the  cestui  que 
trust  had  a  right  to  oblige  his  trustee  to  give  an  inspection,  the 
Courts  of  Law  always  compelled  it  where  they  could  consider  the 
party  as  holding  the  documents  under  an  express  or  implied  trust  for 
the  applicant.  In  the  former  case  an  affidavit,  generally  speaking, 
was  imnecessary ;  in  the  latter  it  was  required,  unless  the  facts  were 
admitted  in  the  statement  of  the  applicant's  attorney,  a  coarse 
usually  adopted  at  chambers  to  save  expense.  The  old  mode  of  ob- 
taining inspections  ought  to  be  adopted  under  the  new  Act  of  Parlia- 
ment, with  such  alterations  as  the  nature  of  the  case  rec[uire8. 
Under  the  recent  Act  of  Parliament,  where  an  inspection  is  litigated, 
an  s^davit  will,  no  doubt,  be  necessary  as  to  all  the  disputed  facts  ; 
and  if  all  are  disputed,  the  affidavits  ought  to  state  a  sufficient  case 
in  all  respects  to  entitle  the  party  to  inspect  as  would  have  been 
necessary  to  obtain  an  inspection,  which  the  Court  had  before,  and 
stLQ  has,  the  power  to  grant  at  Common  Law.  The  affidavit,  there- 
fore, ought  not  only  to  show  that  an  action  or  proceeding  is  pending, 
but  also  to  state,  not  a  mere  suggestion,  but  circumstances  sufficient 
to  satisfy  the  Court  or  judge  that  there  are  in  the  possession  or 
imder  the  control  of  the  opposite  party  certain  documents,  and  that 
those  relate  to  such  actions  or  other  legal  proceedings.  A  primd- 
facie  case,  calling  for  an  answer,  must,  at  least,  be  laid  in  this 
respect,  as  it  must  in  the  old  proceeding  to  obtain  inspection  of 
documents  held  by  a  trustee.  Further,  the  affidavit  must  show  that 
the  applicant  would,  by  a  bill  of  discovery  or  other  proceeding,  be 
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able  to  obtain  a  discovery  and  inspection  of  those  documents.  XJndei? 
the  last  head  we  must  follow  the  rules  established  in  Courts  of 
Equity,  within  which  every  plaintiff  must  bring  himself,  in  order  to 
obtain  an  inspection  by  bill  of  discovery ;  and  therefore  if  the  facts 
be  disputed  the  affidavits  ought  to  state  all  that  a  plaintiff  in  Equity 
must  state,  in  order  to  entitle  himself  to  a  discovery  and  inspection. 
"Whatever  difference  there  may  be  with  respect  to  some  points  in  the 
law  of  discovery,  for  instance,  as  to  the  mode  of  pleading  in  Equity  to 
raise  the  objection  on  the  part  of  the  defendant,  the  general  princi* 
pies  as  laid  down  are  free  from  doubt,  and  are  fully  ei plained  in  the 
able  treatises  of  Sir  James  "Wigram,  Mr.  Hare,  and  the  little  work 
published  by  Mr.  Charles  Pollock.  The  right  of  a  plaintiff  in  Equity 
is  limited,  first,  to  a  discovery  confined  to  a  question  in  that  cause ; 
secondly,  to  such  material  documents  as  relate  to  the  proof  of  the 
plaintiff's  case  on  the  trial.  It  does  not  extend  to  the  discovery  of 
the  manner  in  which  the  defendant's  case  is  to  be  established,  or  to 
evidence  which  relates  exclusively  to  this  case.  The  party  applying, 
therefore,  who  is  in  the  same  situation  as  a  plaintiff  in  Equity,  must 
show,  first,  what  is  the  nature  of  the  suit,  and  of  the  question  to  be 
tried  in  it ;  and  it  seems  also  that  he  should  depose  in  his  affidavit  to 
his  having  just  ground  to  maintain  or  defend  it.  Secondly,  the 
affidavit  ought  to  state  with  sufficient  distinctness  the  reason  of  the 
application  and  the  nature  of  the  documents,  in  order  that  it  may 
appear  to  the  Court  or  judge  that  the  documents  are  asked  for  in 
order  to  enable  the  party  applying  to  support  his  case,  not  to  find  a 
flaw  in  the  case  of  the  opponent,  and  also  that  the  opponent  may  ad- 
mit or  deny  the  possession  of  them.  To  this  affidavit  the  opponent 
may  answer  by  swearing  that  he  has  no  such  document,  or  that  they 
relate  exclusively  to  his  own  case,  or  that  he  is  for  any  sufficient 
reason  privileged  from  producing  them  ;  or  he  may  submit  to  show 
parts,  covering  the  remainder,  on  an  affidavit  that  the  part  concealed 
does  not  in  any  way  relate  to  the  plaintiff's  case.  The  same  course 
would  be  pursued  in  Equity.  Although  the  recent  Act  of  Parliament 
has  not  given  the  Courts  of  Law  a  direct  power  of  compelling  the  pro- 
duction of  documents,  and  in  that  respect  they  are  not  so  effective  as 
Courts  of  Equity,  they  have,  in  truth,  nearly  as  great  a  power  given 
under  the  section  in  question ;  for  it  will  rarely  happen  where  docu- 
ments material  to  the  issues  are  really  in  the  hands  of  the  opposite 
party  that  there  will  not  be  sufficient  circumstances  known  to  the 
applicant  to  constitute  a  primd-facie  case  for  him,  and  to  justify  the 
interference  of  the  Court  or  a  judge,  if  no  answer  is  given  to  them 
by  affidavit.  The  new  measure  will,  therefore,  in  practice  be  nearly 
as  effective  as  if  the  power  of  compelling  the  discovery  were  expressly 
given  to  the  Common  Law  Courts.  It  remains  to  apply  these  obser- 
vations to  the  affidavit  in  question.  It  does  state  the  question  and 
ground  of  defence,  namely,  that  the  work  was  never  done ;  that  if 
done,  it  was  charged  at  too  high  a  rate ;  and,  further,  that  it  was 
done  on  the  credit  of  another,  not  the  defendant.  The  defendant's 
case  is,  therefore,  of  a  negative  character.     He  does  not  seek  to  have 
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the  evidence  by  which  the  plaintiff  supports  his  case,  for  the  journal 
or  daj-book  would  not  be  evidence  for  the  plaintiff.  The  defendant  in 
support  of  such  a  case  has  a  right  to  a  discovery  on  the  principle  of  the 
case  Smith  v.  The  Duke  of  Beaufort  (1  Ph.  209)  ;  but  so  far  as  relates 
to  the  discovery  of  the  journal  as  evidence  in  support  of  the  defendant's 
case,  that  the  credit  was  given  to  another,  the  affidavit  is  defective,  as 
it  does  not  deny  that  the  opponent  "was  authorized  to  bind  the  de- 
fendant by  his  contract ;  and  if  he  was,  it  was  wholly  immaterial 
whether  credit  was  given  to  him  in  the  plaintiff's  journal  or  day- 
book ;  but  the  book  must  be  inspected  to  see  if  there  be  any  entry, 
and  if  any,  what  price  is  therein  cliarged  as  the  value  of  the  works 
The  rule  will  therefore  be  absolute." 

To  bring  the  application  within  the  provisions  of  the  statute, 
it  seems  suflBcient  to  show,  1st,  that  there  is  a  suit  pending; 
2ndly,  that  the  documents  sought  for  relate  to  such  suit ;  Srdly, 
that  the  circumstances  necessary  to  maintain  a  bill  in  Equity 
exist.  The  extension  of  the  Common  Law  power  to  grant  in- 
spection is  obvious.  It  is  unnecessary  to  show  the  existence  of 
the  3rd  and  5th  requisites  at  Conunon  Law  as  given  above.  It 
is  now  imnecessary  that  the  applicant  should  be  a  party  to  the 
instrument  sought  to  be  inspected ;  neither  need  the  opposite 
party  holding  the  instrument  do  so  as  trustee  for  the  applicant. 
But  yet  the  party  applying  must  have  a  certain  interest  in  the 
contents  of  the  document  so  far  as  this,  that  they  must  afford 
evidence  in  support  of  his  case,  and  not  merely  an  answer  to  his 
opponents  (Doe  d,  Avery  v.  Langford,  21  Law  J.  (N.  S.)  Q.  B. 
217).  What  the  documents  are  he  seeks  to  inspect,  and  in 
what  manner  they  will  aid  his  case,  must  clearly  appear  from 
the  affidavits  used  in  support  of  the  application  (Doe  rf.  Avery 
V.  Langford). 

On  points  of  practice  relating  to  inspection,  it  has  been  de- 
cided that  the  costs  of  obtaining  the  order  of  inspection  are 
costs  in  the  cause ;  but  that  the  costs  of  the  inspection  itself 
should  be  borne  by  the  party  making  it  (Hill  v,  Philp,  21  Law  J. 
(N.  S.)  Exch.  82).  Also  that  a  particular  place  where  the 
document  is  to  be  inspected  should  be  named  in  the  rule 
(Rogers  v.  Turner,  21  Law  J.  (N.  S.)  Exch.  8). 
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COMMON  LAW  PROCEDURE  ACT. 


Amendment — Insufficient  Declaration. 

1.  The  declaration  stated  that  the  defendants  were  indebted 
totheplaintififfor  freight;  and  the  plaintiff  claimed  551/.  7s.  5d, 
There  was  a  special  plea  and  demurrer  thereto ;  on  the  argument 
of  that  demurrer,  it  was  held  that  the  declaration  was  bad  for 
omitting  the  words  ^^  money  payable  by  the  defendant  to  the 
plaintiff  :^^  but  it  being  admitted  by  the  defendant's  counsel 
that  no  inconvenience  had  been  sustained  by  the  omission,  the 
Court  granted  leave  to  amend  forthwith  under  the  222nd  section 
of  the  Common  Law  Procedure  Act,  by  the  insertion  of  the 
omitted  words.  Place  v.  Potts,  22  Law  J.  (N.  S.)  Exch.  369 ; 
S.  C.  17  J^r.  1168. 

2.  Action  on  a  promissory  note,  and  accounts  stated.  The 
fsecond  count  had  been  demurred  to,  on  the  ground  that  the 
words  ^'for  moneys  payable  from  the  defendant  to  the  plaintiff'^  ^ 
had  been  omitted.  A  summons  to  strike  out  the  demurrer  as 
frivolous  had  been  dismissed.  Pending  the  argument  of  the 
demurrer,  the  case  came  on  for  trial  on  the  first  count,  and  a 
verdict  given  for  the  plaintiff.  An  application  was  made  at  the 
trial  for  leave  to  strike  out  the  first,  in  order  to  enable  the 
plaintiff  to  obtain  speedy  execution  without  the  entry  of  a  nolle 
pi'osequi.  The  learned  judge  (Jervis,  C.  J.)  held,  that  he  had 
no  power  to  make  the  amendment,  but  granted  speedy  execution. 
Thomas  v.  Walters,  22  Law  T.  Rep.  200. 

NuL  TiEL  Record. 

3.  In  an  action  on  a  judgment,  the  declaration  stated  it  to 
have  been  signed  on  the  28th  of  December,  1848,  the  fact  being 
that  it  was  signed  on  the  23rd.  On  motion  for  leave  to  enter 
judgment  for  the  plaintiff,  on  a  plea  of  nul  tiel  record,  an  appli- 
cation was  made  to  be  permitted  to  amend  the  record  by 
substituting  the  correct  date  for  the  one  in  the  declaration.     It 

'  As  to  effect  of  omission  of  these  words,  see  Place  v.  Potts,  supra. 
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was  admitted  that  under  the  old  practice  this  could  not  have 
been  done,^  and  that  the  only  question  was,  whether  the  powers 
contained  in  the  222nd  section  of  the  Common  Law  Procedure 
Act,  were  sufficiently  large  to  include  such  an  amendment.  The 
Court  granted  the  application,  and  amended  the  record ;  at  the 
same  time  intimating  that  the  more  convenient  course  would 
have  been  to  have  gone  before  a  judge  at  chambers.  Noble  v. 
Chapman,  18  Jur.  44;  22  Law  T.  Rep.  213. 

Application  op  Act — Mandamus. 

A  mandamus,  after  reciting  certain  letters  patent  incorporating 
a  company,  which  letters  provided  that  four  wardens  should  be 
elected  annually  out  of  the  freemen  of  the  company,  that  twenty 
assistants  for  life  should  be  appointed,  and  that  if  any  one  or 
more  of  the  assistants  should  die,  resign,  or  be  removed  (^'  and 
his  majesty  thereby  willed,  that  for  iU-govemment,  or  for  ill- 
conducting  himself  or  themselves,  or  for  any  other  just  and 
reasonable  cause,  he  or  they  should  be  removeable,  and  removed 
by  the  wardens  or  keepers  and  assistants'^),  a  new  assistant 
should  be  elected  in  his  place ;  averred,  that  R.  D.  being  duly 
qualified  in  that  behalf,  was  duly  elected  and  admitted  one  of 
the  assistants,  and  acted  in  the  said  office.  The  writ  then  pro- 
ceeded to  aver  that  although  the  said  R.  D.  had  not  ill-conducted 
himself,  or  been  guilty  of  any  ill-government,  yet  that  the 
wardens  and  other  assistants  expelled  and  dispossessed  him 
from  his  said  office,  and  kept  him  so  removed.  The  writ  then 
directed  the  wardens  and  assistants  to  restore  him,  or  show 
cause  to  the  contrary. 

The  return  stated  "  that  the  said  letters  patent  are  not  fully 
or  truly  set  forth  in  the  said  writ  of  mandamus,  but  that  divers 
material  parts  thereof  are  omitted ;''  that  R.  D.  was  not  duly 
qualified  to  be  elected ;  that  he  had  ill-conducted  himself;  was 
not  duly  entitled  to  hold  the  said  office ;  and  that  there  was  just 
and  reasonable  cause  for  his  removal  therefrom :  also  a  denial 
that  the  defendants  unlawfully  expelled  him.  It  then  alleged 
that  the  officers  of  the  company  were  managed  by  the  wardens 
and  assistants,  who,  in  pursuance  of  the  powers  given  to  them 
by  the  charter,  made  a  law  '^  that  no  person  who  has  been  a 
bankrupt,  or  becomes  otherwise  insolvent,  shall  hereafter  be 
admitted  a  member  of  the  court  of  assistants  of  this  company, 
unless  it  be  proved  to  the  satisfaction  of  the  Court  that  such 
person,  after  his  bankrupty  or  insolvency,  has  paid  and  satisfied 
his  creditors  the  whole  of  their  debts,  or  borne  a  fair  and 

>  See  Cooper  v,  Pennefather,  7  C.  B.  739. 
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honourable  character  for  seven  years  snhsequent  to  such  his 
bankruptcy  or  insolvency,  to  the  satisfaction  of  the  Court,  or  the 
majority  thereof;^'  that  R.  D.  well  knew  of  this  law,  but  yet 
at  the  time  of  his  election,  represented  himself  to  be  solvent, 
whereas  he  was  then  insolvent,  and  was  shortly  after  his  election 
made  a  bankrupt;  wherefore  they,  the  defendants,  resolved 
that  he  should  be  removed,  and  thereupon  the  said  R.  D.  was  so 
removed  and  dispossessed,  as  set  out  in  the  writ. 

An  application  was  made  and  granted  for  a  rule  nisty  calling 
on  the  company  to  show  cause  why  the  return  should  not  be 
amended  by  striking  out  the  allegations,  that  the  letters  patent 
were  not  truly  or  fully  set  forth;  that  R.  D.  was  not  duly 
qualified  to  be  elected;  that  R.  D.  had  misconducted  himself; 
and  that  there  was  just  and  reasonable  cause  for  removing  him : 
also,  that  the  defendants  did  not  wrongfully  and  unlawfully 
expel  him  from  his  oflSce.  Upon  showing  cause,  it  was  contended 
that  the  15  fe  16  Vict.  c.  76,  s.  52,  the  section  imder  which  the 
application  was  made,  did  not  apply  to  pleadings  in  mandamus. 
Secondly,  that  if  it  did,  the  allegations  in  the  return  were  not 
calculated  to  embarrass,  and  that  R.  D.  ought  to  have  set  out 
the  letters  patent  on  which  he  relied  in  the  writ,  and  with  these 
arguments  the  Court  agreed.  The  judgment,  as  delivered  by 
Coleridge,  J.,  is  so  important,  that  we  give  it  in  eatenso  : — 

"  In  this  case,  an  application  was  made  under  the  52nd  section  of 
the  Commoa  Law  Procedure  Act,  to  strike  out  or  amend  certain 
portions  of  the  return  to  a  writ  of  mandamus,  as  having  been  framed 
80  as  to  prejudice,  embarrass,  or  delay  the  fair  trial  oi  the  ultimate 
issues  between  the  parties,  and  a  preliminary  question  was  much  dis- 
cussed, whether  the  section  of  the  Act  applied  at  all  to  proceedings 
on  mandamus.  It  may  become  very  important  to  settle  that  question, 
but  it  is  one  which,  upon  consideration,  I  have  found  of  great  diffi- 
culty, and  I  do  not  think  that  it  ought  to  receive  unnecessarily  its 
determination  in  this  Court.  Now,  looking  at  the  pleadings,  it  does 
not  seem  to  me  that  the  section  would  call  for  the  interference  of 
the  Court  under  the  section,  assuming  the  statute  to  apply.  The 
case  supposed  by  the  section  is,  if  '  a  pleading  so  framed  as  to  pre- 
judice, embarrass,  or  delay  the  fair  trial  of  the  action,'  and  these 
words  distinguish  it  from  cases  in  which  a  pleading  may  be  demur- 
rable specially,  and  yet  its  meaning  is  so  plain  in  substance,  and  its 
object  so  fair,  that  the  trial  may  be  held  on  it  without  prejudice, 
embarrassment,  or  delay.  Even  if  the  pleading  be  technically  correct  in 
form,  and  also  not  open  to  a  general  demurrer,  yet,  if  it  be  unfair 
pleading,  and  of  a  sort  to  prevent  or  impede  an  equal  trial  of  the 
merits,  the  statute  has  given  to  the  Court  or  a  judge  a  discretionary 
power  to  amend  or  strike  it  out.  In  effect,  the  statute  says,  no 
pleading  shaU  be  demurred  to  specially,  and  even  if  it  be  not  open  to 
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general  demurrer,  yet  if  it  be  bo  framed  as  to  prejudice,  embarrass, 
or  impede  the  trial,  it  shall  be  open  to  amendment  or  excision  by  the 
judge  or  Court.  The  present  return,  assumed  only  for  the  purpose 
of  the  argument  to  be  within  this  part  of  the  statute,  must  be  tried 
on  this  principle.  Now,  it  consists  of  two  divisions  :  first,  it  traverses 
in  terms  the  general  allegations  of  the  writ ;  then  it  expands  those 
traverses,  by  showing  in  detail  the  facta  on  which  they  are  to  rest ; 
altogether,  it  discloses  the  whole  case  of  the  defendants.  It  is  the 
first  division  to  which  exception  is  made.  Thus,  for  example,  the 
writ  having  alleged  that  the  prosecutor  being  daly  qualified  was 
elected  an  assistant ;  the  return  says,  he  was  not  duly  qualified  to  be 
elected  such  assistant.  It  may  be,  that  if  the  return  had  stopped 
there,  although  there  would  have  been  no  diflficulty  as  to  form,  the 
prosecutor  might  have  alleged  that  a  fair  trial  was  prevented  or 
embarrassed,  because  the  particular  in  which  it  would  be  contended 
he  was  not  duly  qualified  had  not  been  pointed  out  on  the  record,  nor 
could  he  tell  whether  the  jury  would  have  to  consider  a  mere  want  of 
qualification  in  fact,  or  a  disqualification  resulting  in  law  from  the 
iacts.  But  as  the  return  goes  on  to  specifv  all  the  circumstances,  it 
seems  to  me  the  difficulty  is  removed  exactly  as  much  as  if  the  speci- 
fication had  immediately  been  tacked  on  to  the  general  traverse. 
The  same  remarks  apply  to  the  allegations  of  ill-conduct,  just  cause 
for  removal,  and  denials  of  wrongful  removal,  or  wrongftilly  keeping 
the  prosecutor  removed.  It  must  be  remembered  we  are  not  dis- 
cussing a  question  of  pleading,  whether  demurrable  or  not,  generally 
or  specially.  If  the  objection  be  that  it  is  open  to  a  general  demurrer, 
the  case  is  not  within  the  statute ;  then  the  opponent  should  demur, 
or  else  he  deprives  the  other  side  of  his  writ  of  error :  if  it  be  only 
that  it  is  demurrable  specially^  the  statute  has  taken  away  the  objec- 
tion. The  only  conclusion  is  the  fair  and  speedy  trial.  Considered 
in  this  point  of  view,  and  taking  the  whole  section  together,  it  does 
not  seem  to  me  that,  so  far  as  I  have  gone,  the  objections  raised  are 
sustainable.  There  remains,  however,  one  particular  to  be  noticed. 
The  mandamus  in  the  usual  way  at  great  length  sets  out  the  charter  in- 
corporating the  Saddlers'  Company.  The  return  commences  with  an 
allegation  that  it  is  not  truly  or  fully  set  forth,  but  that  divers  material 
portions  thereof  are  omitted,  and  then  immediately  specifies  that  in 
it  is  provided  that  every  election  of  an  assistant  contrary  to  its  direc- 
tions or  restrictions,  should  be  void  and  of  no  effect.  It  seems  to 
me  that  this  grows  out  of  the  55th  and  56th  sections  of  the  Act, 
the  former  doing  away  Yf\t\i  prof ert ;  the  latter  enabling  a  yarty  to  set 
out  any  part  of  a  document  pleaded  by  his  opponent  which  he  may 
think  material,  if  it  has  been  omitted.  And  I  do  not  see  that  the 
prosecutor  is  at  all  embarrassed  by  this  allegation  or  insertion ;  he 
IS  not  called  upon  to  traverse  or  make  any  answer  to  it.  This 
rule,  therefore,  will  be  discharged.'*  Eeg.  v.  The  Saddlers'  Company, 
22  Law  J.  (N.  S.)  Q.  B.  451. 
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Change  of  Venue — Reg.  Gen.  Hil.  Term,  1853,  R.  18. 

The  defendant  had  obtained  time  to  plead  upon  the  usual 
terms  of  taking  short  notice  of  trial.  Afterwards,  and  before 
issue  joined,  he  obtained  a  rule  to  show  cause  why  the  venue 
should  not  be  changed  from  Middlesex,  where  the  venue  was 
laid,  to  Warwickshire,  when  the  cause  of  action  arose  there.  It 
did  not  appear  that  any  witnesses  resided  in  Warwickshire,  or 
that  the  action  could  be  more  conveniently  tried  there.  The 
Court  held,  that  the  defendant  had  a  Common  Law  right  to 
change  the  venue  to  the  county  where  the  cause  of  action  arose, 
but  that  he  parted  with  such  right  upon  having  time  to  plead 
given  him,  and  discharged  the  rule.  Cenlee  v.  Bradley, 
22  Law  T.  Rep.  121. 

Commencement   of  Opbkation  of  Act — ^Notice   of   Filing 
Declaration. 

This  was  a  motion  for  a  rule,  calling  on  the  plaintiff  to  show 
cause  why  the  declaration  and  all  subsequent  proceedings  should 
not  be  set  aside  for  irregularity.  The  writ  of  summons  was 
served  on  the  13th  of  Apnl,  1852.  On  the  24th  of  October  in 
the  same  year,  the  Common  Law  Procedure  Act  came  into 
operation.  On  the  13th  of  November  following,  an  appearance 
sec,  stat.  was  entered,  and  a  declaration  filed  on  the  same  day. 
On  the  12th  of  November,  1853,  the  notice  of  declaration  was 
served  on  the  defendant.  For  the  defendant,  in  support  of  the 
rale,  it  was  contended  that  if  the  old  practice  were  held  to 
apply  to  this  case,  the  plaintiff  was  bound  by  the  Reg.  Gen. 
Hil.  Term,  2  Wm.  4,  pi.  35,  which  declares  ''that  a  plaintiff 
shall  be  deemed  out  of  court  unless  he  declare  within  one  year 
after  the  process  is  returnable  ;^^  for  that  the  plaintiff  could  not 
be  said  to  have  declared  until  notice  of  filing  the  declaration 
reached  the  defendant,  and  that  more  than  a  year  had  elapsed 
between  the  issuing  of  the  writ  and  giving  such  notice.  If, 
however,  the  Court  should  hold  that  the  proceedings  came 
within  the  provisions  of  the  Common  Law  Procedure  Act,  then 
the  58th  section  applied,  the  provisions  of  which  equally  pre- 
vented the  plaintiff  from  continuing  the  suit.  The  58th  section 
enacts,  "  A  plaintiff  shall  be  deemed  out  of  Court  unless  he 
declare  within  one  year  after  the  writ  of  summons  is  returnable.'^ 
For  the  plaintiff,  it  was  contended,  first,  that  under  the  old 
practice,  the  word  "  declare  "  in  the  rule  meant  the  filing  of  the 
declaration,  and  not  the  giving  notice  of  such  filing,  and  if  so,, 
the  plaintiff  would  have  declared  within  the  year.  Secondly, 
that  the  proceedings  were  governed  by  the  provisions  of  the 
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Common  Law  Procedure  Act :  that  by  the  26th  section  of  the 
Act,  appearance,  according  to  12  Qeo,  I,  c.  29,  ia  abolished ; 
then  by  the  28th  section,  in  case  of  non-appearance,  the  plaintiff 
may  file  a  declaration,  with  notice  to  plead,  and  compel  the 
defendant  to  plead  without  receiving  any  notice  of  declaration ; 
and  if  the  provisions  of  that  section  were  applicable  to  this 
case,  then  the  plaintiff  would  have  declared  within  the  year, 
and  the  defendant  would  be  too  late  in  his  application.  The 
Court  held,  that  the  provisions  of  the  Common  Law  Procedure 
Act  did  not  apply,  proceedings  in  this  case  having  been  taken 
before  the  Act  came  into  operation;  and  that  under  the  old 
practice,  the  plaintiff  could  not  be  said  to  declare  until  he  gave 
notice  to  the  defendant  of  the  filing  of  the  declaration,  and  as 
that  notice  was  not  given  until  more  than  a  year  had  expired 
after  the  issuing  of  the  writ,  the  plaintiff  could  not  proceed 
further  with  the  action.  Rule  absolute.  Eadon  v,  Roberts, 
23  Law  J,  (N.  S.)  Exch,  8. 

Demurbino  and  Pleading — Postponement  op  Trial. 

The  defendant  had  pleaded  and  demurred  to  the  declaration, 
under  the  80th  section  of  the  Common  Law  Procedure  Act.^ 
The  demurrer  was  heard,  and  judgment  given  in  favour  of  the 
plaintiff.  An  application  was  now  made  to  postpone  the  trial 
of  the  issues  in  fact,  so  as  to  give  the  defendant  an  opportunity 
of  taking  the  issues  in  law  before  a  Court  of  Error.  The  Court, 
however,  read  the  words  ^'disposed  of  in  the  above  section  as 
relating  to  the  tribunal  where  the  issue  was  first  named,  and 
that  Court  having  ^^  disposed  of"  the  issue,  the  application  was 
refused.     Lumley  v.  Gye,  22  Law  J.  (N.  S.)  Q.  B.  463,  486. 

Ejectment — Mesne  Peopits. 

At  the  trial  of  an  action  of  ejectment  brought  by  a  landlord 
against  a  tenant,  a  verdict  was  returned  for  the  plaintiff, 
awarding  him  a  certain   sum  for  mesne   profits,   under  the 

*  Which  enacts :  "  Either  party  may,  by  leave  of  the  Court  or  a  judge, 

Elead  and  demur  to  the  same  pleading  at  the  same  time,  upon  an  affidavit 
y  such  party  or  his  attornev,  if  required  by  the  Court  or  judge,  to  the 
effect  that  he  is  advised  and  believes  that  he  has  just  ground  to  traverse 
the  several  matters  proposed  to  be  traversed  bv  him,  and  that  the  several 
matters  sought  to  he  pleaded  as  aforesaid  by  way  of  confession  and 
avoidance  are  respectively  true  in  substance  and  in  fact,  and  that  he  is 
further  advised  and  believes  that  the  objections  raised  by  such  demurrer 
are  good  and  valid  objections  in  law,  and  it  shall  be  in  the  discretion  of  a 
Court  or  judge  to  direct  which  issue  shall  be  first  disposed  of." 
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214th  section  of  the  Common  Law  Procedure  Act.*  No  refer- 
ence was  made  to  the  recovery  of  such  mesne  profits  either  ia 
the  writ  or  declaration.  No  proof  of  the  service  of  notice  of 
trial  was  given.  On  motion  to  deprive  the  plaintiflp  of  those 
damages,  the  Court  held  that  it  was  unnecessary  to  refer  then: 
in  the  writ  or  declaration,  and  that  as  the  objection  as  to  want 
of  proof  of  notice  of  trial  was  not  taken  at  the  trial,  it  came 
too  late.     Smith  v,  Tett,  22  Law  T.  Rep.  227. 

Notice    of    Peoceeding — Interlocutory    JunoMENT — Reo. 
Gen.  Hil.  Term,  1858. ' 

.  In  an  action  on  a  debt  for  51Z.  8^.  7d,,  the  pleas  were  except 
as  to  25/.  never  indebted,  payment,  and  set  off.  There  was  no 
plea  to  the  25/.;  the  plaintiff  therefore  signed  interlocutory 
judgment  for  that  sum.  As  to  the  part  of  the  claim  pleaded 
to,  the  action  was  referred  to  arbitration  by  a  judge^s  order, 
and  an  award  was  made  in  tlie  plaintiff's  favour.  From  the 
form  of  the  reference,  no  judgment  could  be  entered  up  in 
pursuance  of  the  award.  An  action,  therefore,  was  brought 
upon  the  award,  and  the  plaintiff  recovered  the  amount  awarded; 
but  it  was  held  that  he  could  not  recover  in  that  action  the  25^, 
for  which  interlocutory  judgment  had  been  signed.  Costs  were 
taxed  in  the  original  action  in  November,  1851,  but  no  further 
proceedings  were  taken  until  the  15th  of  January,  1853,  when 
the  plaintiff's  attorney,  by  a  letter  served  personally  on  the 
defendant,  demanded  payment  of  the  25/. ;  stating  in  the  letter 

^  Which  enacts  :  "  Whenever  it  shall  appear  on  the  trial  of  any  eject- 
ment at  the  suit  of  a  landlord  against  a  tenant,  that  such  tenant  or  his 
attorney  hath  been  served  with  due  notice  of  trial,  the  judge  before  whom 
such  cause  shall  come  on  to  be  tried,  shall,  whether  the  defendant  shall 
/ippear  upon  such  trial  or  not,  permit  the  claimant  on  the  trial,  after  proof  of 
his  right  to  recover  jjossession  of  the  whole  or  any  part  of  the  premises 
mentioned  in  the  writ  in  ejectment,  to  go  into  evidence  of  the  mesne 
profits  thereof  which  shall  or  might  have  accrued  from  the  day  of  the 
expiration  or  determination  of  the  tenant's  interest  in  the  same,  down  to 
the  time  of  the  verdict  given  in  the  cause,  or  to  some  preceding  day  to  be 
specially  mentioned  therein ;  and  the  jury  on  the  trial  finding  for  the 
claimant,  shall,  in  such  case,  give  their  verdict  upon  the  whole  matter, 
both  as  to  the  recovery  of  the  whole  or  any  part  of  the  premises,  and 
also  to  the  amount  of  the  damages  to  be  paid  for  such  mesne  profits  ;  and, 
in  such  case,  the  landlord  shall  have  judgment  within  the  time  herein- 
before provided,  not  only  for  the  recovery  of  possession  and  costs,  but 
also  for  the  mesne  profits  found  bv  the  jury  :  provided  always,  that 
nothing  hereinbefore  contained  shall  be  construed  to  bar  any  such  land- 
lord from  bringing  any  action  for  the  mesne  profits  which  shall  accrue 
from  the  verdict  on  the  day  so  specified  therein,  down  to  the  day  of 
delivery  of  possession  of  the  premises  recovered  in  the  ejeetmeat." 
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'tbat  unless  the  amount  were  paid  in  a  week,  resort  must  be  had 
to  legal  proceedings.  The  amount  not  having  been  paid^  an 
application  was  made  to  the  Court  in  Hilary  Term^  1853^  but 
was  unsuccessful^  on  the  ground  that  a  month's  notice  of  pro- 
ceeding had  not  been  given.  A  second  notice  was  given  on  the 
^6th  of  February,  1853,  to  the  effect  that  at  the  expiration  of 
one  calendar  month  the  plaintiff  would  apply  for  leave  to  sign 
judgment  for  the  25/.  or  otherwise  as  advised.  A  rule  was  then 
obtained,  calling  upon  the  defendant  to  show  cause  why  he 
should  not  pay  to  the  plaintiff  25/.,  or  why  the  plaintiff  should 
not  be  at  liberty  to  sign  final  judgment  for  the  sum  of  25/.,  for 
which  amount  interlocutory  judgment  had  been  signed.  On 
showing  cause,  it  was  urged  that  by  the  rule  176  of  the  rtdes  of 
practice,*  framed  in  pursuance  of  the  Common  Law  Procedure 
Act,  a  calendar  month's  notice  of  proceeding  must  be  given ; 
that  as  no  notice  had  been  given  that  the  plaintiff  would  apply 
for  payment  of  the  25/,,  the  first  part  of  the  rule  could  not  be 
granted ;  and  that  as  to  the  second  part,  final  judgment  for  the 
25/.  could  not  be  signed  in  the  then  state  of  the  record.  But 
it  was  held,  that  although  the  latter  notice  was  only  that  the 
plaintiff  would  apply  to  sign  judgment,  yet  the  first  notice 
being  general  could  be  called  in  aid,  and  that  the  plaintiff  was 
entitled  to  have  the  rule  made  absolute  in  its  first  alternative, 
viz.,  that  the  25/.  should  be  paid  by  the  defendant  to  him. 
Burlington  v.  Richardson,  22  Law  J.  (N.  S.)  Q.  B.  885. 

Notice  of  Trial — Reg.  Gen.  Hil.  Term,  1853. 

Notice  of  trial  was  given  on  the  24th  of  March  for  the  first 
sittings  in  London  in  last  Easter  Term ;  on  the  20th  of  April, 
plaintiff  served  a  notice  upon  defendant  of  his  intention  to 
enter  and  try  the  cause  as  undefended  at  the  second  sittings. 
The  defendant  treated  the  latter  notice  as  a  notice  of  trial  by 
continuance  from  the  first  to  the  second  sittings,  and  did  not 
appear  at  the  first  sittings  on  the  22nd  of  April,  when  the  case 
was  taken  in  his  absence,  and  a  verdict  found  for  the  plaintiff 
for  22/.  ISs.  6d.  On  the  6th  of  May,  a  rule  was  obtained, 
calling  upon  the  plaintiff  to  show  cause  why  tljp  verdict  and 
subsequent  proceedings  should  not  be  set  aside.  In  opposition 
to  such  rule,  it  was  argued  that  the  defendant  came  too  late ; 
that  by  Gen.  Reg.  Hil.  Term  50,  it  was  provided,  that  no  motion 

^  Which  provides :  "  In  all  cases  in  which  there  have  been  no  pro- 
ceedinffs  for  one  year  from  the  last  proceeding  had,  the  party,  whether 
plaintiff  or  defendant,  who  desires  to  proceed,  shall  give  a  calendar 
month's  notice  to  the  other  party  of  his  intention  to  proceed,"  &c. 
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for  a  new  trials  or  to  enter  verdict  or  nonsuit,  motion  in  arrest  of 
judgment^  or  for  judgment  non  obstante  veredicto,  shall  be  allowed 
after  the  expiration  of  four  days  from  the  day  of  trial,  nor  in 
any  case  aft»  the  expiration  of  the  term,  if  the  cause  be  tried 
in  term  or  after  the  expiration  of  the  first  fouy  days  of  the 
ensuing  term,  when  the  cause  is  tried  out  of  term,  unless 
entered  in  a  list  of  postponed  motions  by  leave  of  the  Court : 
and  that  in  this  case  more  than  the  four  days  had  elapsed.  The 
Court  held  that  the  above  rule  ought  to  be  strictly  conformed 
with;  but  on  production  of  an  affidavit  of  merits  by  th€ 
defendant,  and  payment  of  a  sum  sufficient  to  cover  debt  and 
costs  into  Court,  made  the  rule  absolute,  if  the  defendant  failed 
on  the  second  trial  to  pay  the  costs  of  the  first  also.  EUaby  v. 
Moore,  22  Law  J.  (N.  S.)  C.  P.  253. 

Pleading — General  Traverse — New  Assignment. 

In  an  action  of  trespass  for  breaking  and  entering  the  plain- 
tiff's dose,  and  breaking  down  the  fences,  posts,  and  rails,  and 
carrying  away  and  converting  the  material,  the  defendants 
pleaded  amongst  other  pleas,  that  one  of  the  defendants  was 
possessed  of  land,  the  occupiers  whereof  for  thirty  years  enjoyed 
the  right  to  dig  and  carry  away  sand  and  marl  for  the  cultivation 
thereof,  upon  a  certain  close  called  Snelson  Common ;  that  the 
said  close  in  which,  &c.,  was  parcel  of  the  said  common,  and 
that  the  fences,  &c.  inclosed  the  same,  and  prevented  the 
defendant  from  exercising  his  right ;  and  that  having  occasion 
to  exercise,  and  for  the  purpose  of  exercising,  and  in  the  exercise 
of  his  said  right  as  the  occupier  of  his  land,  and  in  order  to  the 
cultivation  thereof,  he,  and  the  other  defendant  as  his  servant, 
committed  the  alleged  trespass,  doing  no  unnecessary  damage. 
Upon  which  plea  issue  was  taken.  At  the  trial,  the  defendants 
adduced  evidence  of  the  exercise  for  thirty  years  of  the  right 
claimed  in  the  above  plea,  but  it  was  not  shown  that  the  trespass 
complained  of  was  committed  for  the  purpose  of  getting  sand 
and  marl  from  the  locits  in  quo,  or  that  it  was  necessary  for  the 
purpose  of  exercising  such  right  to  break  or  throw  down  the 
fences,  posts,  or  rails  which  were  on  the  land  ;  on  the  contrary, 
evidence  was  given  which  proved  that  when  the  fences  were 
pulled  down,  there  was  no  attempt  to  obtain  marl  or  soil.  It 
was  therefore  contended  that  the  defendant  had  failed  to 
establish  his  plea,  for  he  had  in  noway  shown  that  the  trespasses 
complained  of  were  done  in  the  exercise  of  the  alleged  right. 
The  learned  judge  (Lord  Campbell),  however,  held  that  if  the 
plaintiff  relied  on  the  fact  that  the  trespass  was  not  committed 
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in  tbe  exercise  of  sucli  riglit^  or  waa  excessive^  he  should  have 
new  assigned.  A  verdict  was  found  for  the  defendant  on  the 
above  plea. 

The  plaintiff  now  moved  for  a  rule,  calling  upon  the  defendant 
to  show  cause  why  a  new  trial  should  not  be  had,  on  the  ground 
of  misdirection.  It  was  contended  that  as  under  the  provisions 
of  the  Common  Law  Procedure  Act  i  a  plaintiff  was  permitted  to  ^ 
traverse  the  whole  of  a  plea  by  a  general  denial,  it  was  not ' 
necessary  for  him  to  new  assign ;  and  that  as  the  whole  was  in 
issue,  including  the  allegation  that  the  defendants  committed 
the  trespasses  in  the  exercise  of  the  right,  it  was  the  duty  of  the 
defendant  to  prove  the  whole  of  his  plea  which  he  had  not  done, 
and  therefore  that  he  was  not  entitled  to  his  verdict  on  the  plea. 
The  Court,  however,  did  not  so  hold.  Parke,  B.,  in  delivering 
judgment,  said,  the  plaintiff  ought  to  have  new  assigned.  The 
Common  Law  Procedure  Act  only  enables  a  plaintiff  to  traverse 
generally  what  he  might  have  traversed  in  part  before.  There 
is  no  new  provision  in  that  respect.  If  the  matter  must  have 
been  replied  to  specially  before,  it  must  be  so  now.  In  this  case 
the  plaintiff  could  not  have  traversed  the  allegation  that  the  de- 
fendant did  the  act  in  exercise  of  the  alleged  right,  but  he  must 
have  new  assigned  and  shown  that  the  defendant  committed  the 
trespass  for  some  other  purpose  or  on  some  other  occasion,  and 
therefore  the  plaintiff  is  obliged  now  to  new  assign  in  such  a 
case.  Upon  the  issue  as  it  now  stands,  the  defendant  was  not 
bound  to  prove  more  than  the  right  for  thirty  years.  Martin,  B., 
added,  "  the  general  traverse  now  allowed  is  only  in  the  nature 
of  a  replication  de  injurid,  and  does  not  apply  to  cases  where  a 
new  assignment  was  previously  necessary/^  Rule  refused. 
Glover  v.  Dixon  and  another,  23  Law  J.  (N.  S.)  Exch.  12. 

Special  Case — Signature  of  Counsel. 
A  special  case,  dated  after  issue  joined,  was  signed  by  counsel 

M5  &  16  Vict.  c.  76,  8.  77,  enacts  :  "  A  plaintiff  shall  be  at  liberty  to 
traverse  the  whole  of  any  plea  or  subsequent  pleading  of  the  defendant 
by  a  general  denial,  or  aomitting  some  part  or  parts  thereof,  to  deny  ^1 
the  rest,  or  to  deny  any  one  or  more  allegation."  Section  79  enacts: 
"Either  party  may  plead,  in  answer  to  the  plea  or  subsequent  pleading  of 
his  adversary,  that  he  joins  issue  thereon,  which  joinder  of  issue  may  be 
as  follows,  or  to  the  like  effect :  "  The  plaintiff  joins  issue  upon  the 
defendant's  first  (kc,,  specifying  what  or  what  part)  plea.*  '  The  defendant 
joins  issue  upon  tne  plaintiff's  replication  to  the  first  (&c.,  specifying  what) 
plea  ;*  and  such  form  of  joinder  shall  be  deemed  to  be  a  denial  of  the 
substance  of  the  plea  or  the  subsequent  pleading,  and  an  issue  thereon ; 
and  in  all  cases  where  the  plaintiff's  pleading  is  in  denial  of  the  pleading 
of  the  defendant,  or  some  part  of  it,  the  defendant  may  add  a  joinder  ot 
issue  for  the  defendant." 
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for  the  defendant,  and  by  the  plaintiff  in  person,  who  intended  tO 
argue  it  himself.  The  Master  declined  to  set  it  down  for  argu- 
ment unless  it  were  signed  by  counsel  for  the  plaintiff,  who 
thereupon  applied  to  the  Court  to  dijcect  the  Master  to  set  it 
down  without  counsels  signature.  The  Court  held  that  sec.  85 
of  the  Common  Law  Procedure  Act,  which  enacts  that  "  the 
signature  of  counsel  shall  not  be  required  to  any  pleading/^  ap- 
plied, and  granted  the  application.  Udney  v.  The  East  India 
Company,  22  Law  J.  (N.  S.)  C.  P.  211. 

Writ  op  Summons — Want  op  Personal  Service — Applica- 
tion TO  Court  in  Term  Time. 

On  an  application  during  terra  time  for  an  order  under  the 
17th  section  of  the  Common  Law  Procedure  Act,  that  the 
plaintiff  should  be  at  liberty  to  proceed  as  if  personal  service  of  the 
writ  of  summons  had  been  effected  on  the  defendant,  the  Court 
intimated  that  although  it  did  not  refuse  to  hear  the  application 
the  more  proper  course  was  to  make  it  at  chambers.  Todd  v. 
Evans,  22  Law  T.  Rep.  105. 
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An  Action  at  Law,  being  an  Outline  of  the  Jurisdiction  of  the 
Superior  Courts  of  Common  Law.  By  Bobert  Malcolm  Kerr, 
Barrister.  London :  W.  H.  Bond,  Wildy  and  Sons,  and  W.  Amer. 
1853. 

This  book  is  divided  into  three  parts,  besides  an  introduction  on 
"  Private  "Wrongs  and  the  diflferent  Modes  of  Eedress  given  by  Law." 
The  first  part  contains  the  Superior  Courts  of  Common  Law,  the 
Appellate  Courts,  and  the  Auxiliary  Tribunals.  The  second  part 
consists  of  injuries  cognizable  in  Courts  of  Common  Law,  injuries 
that  affect  the  rights  of  persons,  injuries  that  affect  the  right  to  real 
property',  and  injuries  that  affect  the  right  to  personal  property. 
The  third  part  treats  of  the  sittings  and  proceedings  of  the  Courts 
of  Process  and  Arrest:  the  writ  of  summons,  service  of  the  writ, 
judgment  by  default,  appearance,  pleadings,  demurrer,  trial,  judg- 
ment, proceedings  after  judgment,  and  execution. 

As  a  specimen  of  the  mode  in  which  Mr.  Kerr  treats  his  subject, 
we  cite  the  following  section : — 

"  Writ  of  ejectment. — An  action  of  ejectment  is  commenced  by  the 
issue  of  a  writ  in  the  following  form,  in  which  the  property  claimed  must 
be  described  with  reasonable  certainty  (sec.  168) : — 

"  Victoria,  Sfc,  to  X.  Y.  Z.,  and  all  persons  entitled  to  defend  theposseS" 
sion  of  (here  the  property  is  described)  in  the  parish  of  in  the 

county  of  to  the  possession  where^  Thomas  Nokes,  William 

Nokes,  and  Peter  Nokes,  some  or  one  of  them,  claim  to  he  (or  to  have  been) 
on  and  since  the  day  of  a.d.  entitled,  and  to  eject  all 

other  persons  therefrom  ;  these  are  to  will  ami  command  you,  or  such  of 
you  as  deny  the  alleged  title,  within  sixteen  days  after  service  hereof,  to 
appear  in  our  Court  of  (Queen's  Bench,  Common  Pleas,  or  Exchequer  of 
Pleas)  to  defend  for  the  said  property,  or  such  part  thereof  asyou  may  be 
advised  ;  in  dtfault  whereof  Judgment  may  be  signed,  and  you  turned  out 
of  possession.  Witness  (name  of  Chief  Justice  or  Chief  Baron)  at  West' 
minster  the  day  of  the  year  of  our  Lord,  1853. 

"  The  writ  must  be  dated  on  the  day  on  which  it  issues,  and  it  remains 
in  force  for  three  months. 

"  An  endorsement  of  the  name  and  abode  of  the  attorney,  or  of  the 
party  issuing  the  ^Tit,  is  to  be  made  on  it,  and  the  defendant  may  call 
for  particulars  of  the  plaintiff's  residence,  &c.,  as  in  personal  actions. 
The  object  of  this  endorsement  will  be  explained  in  reference  to  writs  of 
summons. 

"  Want  of  *  reasonable  certaintr  *  in  the  description  of  the  property 
will  not  nullify  the  writ,  but  it  will  afford  ground  for  an  application  to  a 
ludge  at  chambers,  for  better  particulars  of  the  land  claimed,  which  m^ 
be  ordered  at  some  expense  to  the  party,  who  has  thus  failed  to  be  sum« 
oiently  definite  in  the  writ. 


158  Short  Notes  of  New  Boohs. 

"  Pranipe. — The  writ,  which  is  prepared  by  the  claimant,  is  sealed  at 
the  office  of  the  court  from  which  it  is  to  issue,  on  delivering  to  the  official 
there  Apracipe^  which  may  be  in  this  form  : — 

"  [Lancashire.]     Wrii  of^ectment 

"  (for  Thomas  Nokes,  William  Nokes,  and  Peter  Nokes) 
"  against 
"  (John  Styles) 
"  H.  Y .  S.,  plaintiff's  attorney  or  agent, 

"  When  thus  sealed,  the  writ  becomes  a  letter  missive  from  the  Sove- 
reign to  those  to  whom  it  is  addressed,  commanding  them  to  do  as  therein 
is  required  of  them,  or  incur  the  consequences.  The  next  step  is  to  notify 
to  these  persons  this  command,  which  is  done  by  what  is  called  the  ser- 
vice of  the  writt  which  may  be  effected  either  in  the  same  manner  as  a 
declaration  in  ejectment  was  formerly  served,  or  in  such  manner  as  the 
Court  or  a  judge  shall  order ;  or  in  case  of  a  vacant  possession,  by  posting 
a  copy  of  the  writ  on  the  door  of  the  dwelling-house,  or  other  conspicuous 
part  of  the  property  claimed. 

**  Service,  then,  may  be  by  a  delivery  personally  to  each  person  thereia 
named  of  a  true  copy  of  the  writ.  Acceptance  of  the  copy  Djr  the  persoa 
to  be  served  is  not  necessary.  It  is  enough  that  the  copy  is  tendered, 
and  its  nature  stated,  and  this  personal  semce  on  the  tenant  in  possession 
himself  may  be  made  anywhere. 

"  The  person  in  actual  possession  is  the  person  to  be  served,  for  he 
must  give  immediate  notice  thereof  to  his  landlord,  under  the  penalty  of 
forfeiting  three  years'  rack-rent  of  the  premises  held  by  him.  In  many 
cases,  knowledge  of  the  writ  will  be  held  by  the  Courts  as  good  as  personal 
service. 

"  On  the  tenant's  wife. — Service  of  the  writ  may  be  effected  also  by 
leaving  the  copy  with  the  wife  of  the  tenant  either  on  the  premises  or  at 
the  husband's  house.  It  is  necessary  to  show  that  the  service  was  on 
the  wife  at  the  husband's  house,  in  order  that  it  may  appear  that  they 
were  living  together  as  man  and  wife. 

"  On  the  tenant's  child. — Service  of  the  wTit  may  also  be  effected  by 
leaving  the  copy  with  a  child,  servant,  or  other  member  of  the  family  of 
the  tenant ;  but  it  is  necessary  that  the  service  effected  in  this  manner 
should  be  on  the  premises  themselves,  and  that  the  fact  of  the  writ  having 
come  to  the  hands  of  the  person  to  be  served  should  be  subsequently 
acknowledged  by  the  tenant  himself,  for  an  acknowledgment  to  that  effect 
by  the  tenant's  wife  only  will  not  be  sufficient. 

"  It  is  impossible,  however,  in  a  mere  outline  like  the  present,  to  attempt 
any  explanation  of  the  many  nice  distinctions  that  have  been  made  between 
what  is  ^ood  and  what  insufficient  service.  The  reader  who  desires  such 
ii\forn;^ation  must  consult  some  book  of  *  Practice,' — a  character  to  which 
the  present  compilation  has  no  pretensions,  the  author's  object  being 
solely  to  point  out  to  the  reader  the  leading  principles  on  which  that  prac- 
tice is  founded. 

"  In  case  of  vacant  possession. — The  writ  also,  in  case  of  vacant  posses- 
sion, ^  may  be  served  by  posting  a  copy  thereof  upon  the  door  of  the 
dwelling-nouse,  or  other  conspicuous  part  of  the  property  claimed. 

**  A  distinction  must  therefore  be  drawn  between  what  constitutes  in 
the  eye  of  the  law  an  actual  and  what  a  vacant  possession.  Thus,  where 
the  person  has  removed,  but  has  left  beer  in  tne  cellar,  or  hay  in  the 
bam,  the  claimant  cannot  proceed  as  on  a  vacant  possession.  And  if  the 
residence  of  the  tenant  of  land  where  there  is  no  house  is  known,  he  must 


•  Short  Notes  ofNeu>  Booh.  159 

]be  serred.  But  if  the  tenant  have  locked  up  and  quitted  the  house,  the 
claimant  must  proceed  as  on  a  vacant  possession.  So  if  the  house  has 
been  pulled  down,  and  so  if  the  premises  are  untenantable,  and  there  ia 
no  property  in  them — unfinished  houses,  for  instance.  If  some  only  of 
the  houses  claimed  are  vacant,  and  if  they  are  included  in  the  lease  with 
others,  the  daimant  cannot  proceed  as  on  a  vacant  possession ;  but  in 
such  circumstances  the  Court  will  interfere  summarily,  and  direct  service 
to  be  efiected  by  sticking  up  copies  of  the  writ,  and  also  by  serving  copies 
on  the  parties  who  can  be  shown  to  be  interested  in  the  property ;  for 
the  Common  Law  Procedure  Act  expressly  directs  that  service  may  l^e 
efiected  in  such  manner  as  the  Court  or  a  judge  shall  order." 

This  is  a  book  written  on  the  exact  system  we  have  always  upheld. 
It  is  no  rifacimento  of  old  text-books  and  marginal  notes.  It  is  a 
consecutive,  succinct,  luminous,  and  thoroughly  explanatory  treatise, 
very  much  fuller  and  more  practically  useful  than  Smith's  "  Elemen- 
tary View  of  an  Action  at  Law,"  which  was  too  contracted  to  be  of 
much  service  to  any  but  a  novice. 

Mr.  Kerr  has  used  a  wise  discretion  in  not  publishing  another 
edition  of  that  book,  for  it  is  quite  out  of  date,  and  the  recent  Com- 
mon Law  Procedure  Act  has  rendered  the  other  entirely  obsolete. 
"We  recommend  every  member  of  both  branches  of  the  profession  to 
buy  Mr.  Kerr's  very  able  and  useful  book ;  for  we  can  scarcely  con- 
ceive any  one  who  will  not  be  instructed  or  aided  by  its  perusal. 


Manual  of  Equity  Jurisprudence,  founded  on  Story's  "  Commen- 
taries," and  Spence's  "  Equitable  Jurisdiction."  By  Josiah  W. 
Smith,  B.C.L.,  Barrister-at-Law.  Third  Edition.  London :  Stevens 
and  Norton ;  Dublin :  Hodges  and  Smith.     1854. 

This  book  professes  to  be  little  more  than  a  collection  of  dicta, 
forming  what  the  author  calls  a  "  body  of  points  and  principles," 
ingeniously  culled  from  the  writings  of  Story  and  Spence,  on  Equity 
Jurisprudence.  Certainly,  the  essence  of  Equity  is  fairly  collected, 
but  is  condensed  to  such  an  extent  that  the  book  can  have  no  great 
value  to  any  but  students,  and  those  who  have  yet  to  learn  its  first 
principles.  Wherever  these  are  not  followed  the  work  is  faulty, 
though  as  a  brief  synopsis  of  the  great  writers  mentioned,  the  work 
has  considerable  merit.  The  definitions  given  by  Mr.  Smith  are 
written  in  a  verv  opaque  style,  and  are  scarcely  intelligible  from  the 
redundant  verbiage  they  contain.  Here  is  a  sample ;  it  being  one 
single  sentence  with  no  fuller  stop  than  a  comma : — 

"  Equity  jurisprudence,  in  the  technical,  specific,  and  conventional 
sense  of  the  term,  as  contra-distinguished  from  natural,  abstract,  and  uni- 
versal equity,  and  from  law  and  the  statutory  jurisprudence  of  the  Court 
of  Chancery,  may  be  defined  or  described  to  be  a  portion  of  justice  or 
natural  equity  not  embodied  in  legislative  enactments,  or  in  the  rules  of 
the  Common  Law,  yet  modified  by  a  due  regard  thereto,  and  to  the  com- 
plex relations  and  convenience  of  an  artificial  state  of  society,  and  admi- 
nistered in  regard  to  cases  where  the  particular  rights  in  respect  whereof 
relief  is  sought  come  within  some  general  class  of  rights  enforced  at  law. 
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or  may  be  enforced  without  detrimeDt  or  inoonyenience  to  the  community, 
but  where,  as  to  8uch  particidar  rights  the  Courts  of  Law  cannot,  or 
oriprinally  did  not,  dearly  afford  any  relief,  or  adequate  relief,  at  least  not 
without  circuity  of  action  or  multiplicity  of  suits,  or  cannot  make  such 
restrictions,  ac^justments,  compensations,  qualifications,  or  conditions  as 
may  be  necessary  in  order  to  take  due  care  of  the  rights  of  all  who  are 
interested  in  the  property  in  litigation." 

Instead  of  a  definition  which  should  be  tersd  and  plain,  this  is  a 
wordy  and  ill-written  disquisition,  which  sadly  defaces  the  book.  The 
next  passage  is  not  much  happier : — 

"  Although  there  may  possibly  be  some  peculiar  cases  which  may  at 
first  be  thought  to  prove  this  definition  or  discipline  to  be  faulty,  yet  it 
may  probably  appear,  on  closer  consideration,  that  such  cases  (if  any  such 
there  are)  are  not  to  be  regarded  as  illustrative  of  the  general  character 
of  equity  jurisprudence." 

Certainly,  if  they  are  "  peculiar  cases,"  it  does  not  require  much 
** close  consideration*'  to  show  that  they  do  not  illustrate  a  "  general" 
rule.  The  cases  are  not,  however,  at  all  "peculiar"  in  which  the 
judge  who  happens  to  preside  determines  what  is  Equity  after  his 
own  judgment ;  yet  this  ruling  element  in  Equity  jurisprudence  ia 
omitted  from  Mr.  Smith's  elaborate  description,  and  creeps  in  after- 
wards only  incidentally.  If  we  were  bold  enough  to  attempt  a  defi- 
nition ourselves,  instead  of  the  page  of  disquisition  given  by  Mr. 
Smith,  we  should  be  disposed  to  say,  that  Equity  was  what  each 
judge  thought  equitable  in  each  case,  where  law  cannot  do  justice. 

That  we  may  not  be  guilty  of  a  one-sided  picture  of  this  well- 
intentioned  little  book,  we  give  the  following  extract,  taken  at  ran- 
dom from  another  part  of  it : — 

"  Courts  of  Equity  maintain  a  concurrent  jurisdiction  in  all  cases  of 
this  kind  where  the  assistance  afforded  at  law  is  not  adequate  or 
complete. 

"  A  donatio  mortis  causd  is  a  gift  of  personal  property  made  by  one 
who  apprehends  that  he  is  in  peril  of  death,  and  evidenced  by  a  manual 
delivery  by  him,  or  by  his  direction,  to  the  donee,  or  some  one  else  for 
the  donee,  of  the  property  itself,  or  of  the  means  of  obtaining  possession 
of  the  same,  or  of  the  writings  by  which  the  ownership  thereof  was 
created,  and  conditioned  to  take  efi^ct  absolutely  in  the  event  of  his  not 
recovering  from  his  existing  disorder,  and  not  revoking  the  gift  before 
his  death. 

**  The  doctrine  no  longer  prevails,  that  where  a  delivery,  from  the 
nature  of  the  thing  delivered,  will  not  execute  a  complete  gift  inter  vivos, 
it  cannot  create  a  donatio  mortis  causd.  On  the  contrary,  it  is  now  esta- 
blished that  Courts  of  Equity  will  treat  the  delivery  of  ine  instrument  by 
which  the  property  was  created  as  constituting  a  trust  for  the  donee  to  be 
enforced  in  equity ;  so  that  negotiable  notes,  bills  of  exchanj^e,  bank- 
notes, bonds,  and  mortgages  may  be  the  subject  of  such  donations ;  and 
goods  in  a  warehouse  may  be  given  as  a  donatio  mortis  causd  by  a  delivery 
of  the  key." 

All  this,  and  a  vast  deal  more  like  it,  may  be  highly  interesting, 
and  for  aught  we  know  very  instructiye,  to  the  babyhood  of  the  pro- 
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fession.     We  confess  that  the  adults  in  it  will  scarcely  employ  their 
time  very  proHtably  in  its  perusal. 


Unsoundness  of  Mind  considered  in  Belation  to  the  Question  o£ 
Eesponsibility  for  Criminal  Acts.  By  Samuel  Knaggs,  Member 
of  the  Eoyal  College  of  Surgeons.     London :  J.  ChurchilL     1854. 

The  author  of  this  work  modestly  *'  wishes  for  no  other  merit  than 
that  of  presenting  a  correct  picture  of  a  condition  of  things  which 
claims  to  be  remedied  on  its  own  intrinsic  evidences  of  injustice  and 
importance,  and  which  must  be  patent  to  all  who  will  take  the 
trouble  to  examine  for  themselves  dispassionately  into  the  details  of 
the  matter." 

He  treats  insanity  mainly  under  three  forms — ^mania,  monomania, 
and  dementia ;  he,  however,  thinks  that  "  in  the  individual  case  of 
unsoundness,  there  is  always  a  something  exceptional,  which  cannot 
be  met  by  definite  rules ;  that  insanity,  in  fine,  must  be  regarded  aa 
a  unity,  and  the  special  instance  or  example  as  the  question  of 
degree." 

The  best  test  of  the  respotisibility  of  the  criminal  on  the  plea  of 
insanity  is,  whether  he  be  capable  of  controlling  his  actions,  not  only 
in  homicidal  cases,  but  wherever  the  plea  is  raised.  As  to  the  party 
who  is  best  able  to  test  this,  Mr.  Knaggs  repudiates  both  judge  and 
jury,  however  acute  the  former,  and  discriminating  the  latter, 

"We  should  scarcely  submit,"  he  says,  "our  watch,  whose  faulty 
movements  require  attention,  to  the  tender  mercies  of  any  of  our  educated 
acquaintance,  though  we  may  entertain  a  high  opinion  not  only  of  their 
general  attainments  and  sound  judgment,  but  even  of  their  knowledge  of 
general  mechanical  principles.  Should  we  not  rather  request  the  opinion 
of  the  man  whose  vocation  it  is  to  rectify  the  erring  movements  of  such 
machinery  who  is  really  practically  conversant  with  aU  the  details  of  this 
special  branch  of  mechanism  P  " 

His  grand  suggestion  is  a  jury  of  medical  practitioners,  experienced 
in  the  treatment  of  the  insane,  consisting  of  three  or  more,  Mrith  the 
foreman,  whose  verdict  should  depend,  not  upon  the  fact  that  the 
prisoner  is  of  unsound  mind,  but  upon  the  condition  of  a  sufficient 
degree  of  unsoundness,  in  their  judgment,  being  present  to  constitute 
a  title  to  irresponsibility.  If  they  found  the  prisoner  irresponsible, 
a  verdict  of  not  guilty  on  that  ground  would  be  at  once  entered ;  if 
otherwise,  the  trial  would  proceed  in  the  ordinary  way.  This  would 
certainly  be  a  great  improvement  on  the  present  system,  and  might 
be  made  to  supersede  the  lunacy  commissioij,  which  Mr.  Einaggs 
rightly  says  is  so  costly,  cumbrous,  and  slow,  that  it  defeats  its  own 
ends,  and  lunatics  are  self-pauperised,  or  plundered  by  knaves,  with-* 
out  any  check  or  hindrance  whatever. 

He  proposes  that  the  kingdom  should  be  mapped  out  into  certain 
districts,  and  a  complete  working  staff"  for  performing  the  functions 
of  jurymen  and  commissioners,  and  salaried  accordingly.     There^ 
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would,  boweyer,  be  some  practical  inconyenience  in  tbe  cases  wberid 
tbe  plea  of  insanity  is  known  only  on  the  trial  of  tbe  prisoner,  and 
where  the  attendaoice  of  the  medical  jury  might  be  impracticable 
without  notice. 

As  regards  the  after-treatment  of  the  criminal,  Mr.  Knaggs  strongly 
adyocates 

*'  The  principle  of  separation  the  criminal  lunatics  from  the  others  in 
asylums  set  especially  apart  &t  this  class.  But  if  the  judgment  of  our 
medical  jury  has  been  correct,  there  is  no  real  moral  guilt  attaching  to 
this  class  of  criminal  lunatics,  and  it  is  important  to  bear  this  in  mind 
in  reference  to  their  treatment.  We  would  send  them  to  a  special  asylum 
as  a  matter  of  conyenience  and  necessity,  but  would  discourage  in  every 
possible  way  the  idea  that  there  is  disgrace  attaching  to  the  inmates  of 
the  one  asylmn  which  does  not  belong  to  the  other." 

This  book  is  certainly  yery  ably  written,  and  deseryee  the  atten- 
tion both  of  the  Legislature  and  the  public. 


A  Treatise  upon  the  Law  of  Life  Assurance  and  Equitable  Liens, 
arising  in  connection  with  Life  Policies.  By  Charles  John 
Bunyon,  Esq.,  Barrister,  London;  Wildy  and  Sons;  Dublin: 
Hodges  and  Sinith.     1854, 

Mb.  Bui^tok  goes  yery  fully  into  the  subject  of  the  law  of  insurance 
in  all  its  branches.  He  treats  of  the  nature  of  the  insurance  con- 
tract,  the  policy,  the  liabilities,  and  duties  of  both  parties  to  it; 
of  charters  and  deeds  of  settlement,  of  assignment  of  policies,  the 
Succession  Duty  and  Income  Tax  Acts  of  last  year,  and  the  prospect 
of  fresh  legislation.  To  all  these  chapters  he  adds  some  useful  pre- 
cedents for  mortgages  and  deeds  of  the  most  usual  kind.  The  cnief 
feature  of  the  book  is,  that  it  treats  the  whole  subject  in  its  relation 
to  equity  rather  than  law,  though  the  legal  points  are  not  neglected  y 
and  it  is  carefully  executed,  and  little  inserted  that  is  not  essentially 
useful  and  of  a  practical  character. 


A  Treatise  on  the  Law  of  Costs  in  Actions  and  other  Proceedings  in 
the  Courts  of  Common  Law  at  "Westminster,  By  John  Gray,  Esq., 
Barrister.    London ;  E.  Lumley.     1853. 

A  WORK  of  this  description  has  been  long  much  wanted.  Baron 
Hullock's  Treatise,  never  a  well-executed  or  very  useful  book,  but 
rather  a  clumsy  compilation,  has  been  long  out  of  date,  and  Mr.  Fel- 
lows's  recent  book  is  too  small  and  limited  to  suffice  for  practice. 
Mr.  Gray  truly  says : — 

**  That  the  subject  of  costs  is  one  of  sufficient  importance  to  justify  a 
treatise  cannot  be  doubted.  The  right  and  liability  to  them  are  often  of 
much  greater  importance  to  suitors  than  the  claims  in  which  they  originate ; 
nor  must  it  be  imagined-  that  questions  of  costs  are  decided  upon  mere 
abstract  arbitrarjr  provisions  without  reference  to  general  principles.  For* 
merly,  indeed,  principles  were  in  some  degree  lost  sight  of,  and  consider^' 
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aWe  confusion  was  caused  by  the  conflicting  and  erroneous  decisions  which 
ensued ;  bat  the  Courts  of  late  years,  assisted  by  the  Legislature,  have 
done  much  to  restore  order  and  oongruity.  An  endeayour  has  been  accord- 
ingly made  to  give  this  work  a  character  for  something  more  than  a  repo- 
sitory of  statutes  and  cases,  by  keeping  principles  ever  in  yiew,  and,  while 
placing  the  foundation  of  the  decisions  of  the  Courts  in  an  intelligible 
light,  pointing  out  unreservedly  where  those  principles  appear  to  have 
been  aeparted  from." 

This  work  is  most  carefuMy  and  elaborately  written.  It  gives 
everything  on  the  subject  which  can  be  needed,  and  ayoids  the  usual 
faults  of  publishing  lawyers,  who  build  up  a  book  with  heaps  of  cases,, 
saying  themselves  all  trouble  of  reflection  and  condensation  at  the 
expense  of  the  purchaser.  All  the  recent  statutes  and  cases  which 
bear  on  the  subject,  down  to  and  inclusive  of  16  &  17  Vict.  c.  107, 
and  Fai'thing  u.  Castles,  22  Law  J.,  are  duly  noticed.  Mr.  Gray's 
long  practice  and  great  reputation  will  ^ititle  his  work  to  take 
immediate  rank  as  one  of  standard  authority  and  usefulness. 

The  following  heads  will  show  the  mode  in  which  the  subject  is 
divided  and  methodised : — 1.  Of  the  costs  of  an  action  in  general. 
2.  Idem  of  issues.  3.  General  costs  of  a  cause.  4.  Costs  of  divisible^ 
issues.  5.  Of  the  costs  of  evidence  applicable  to  issues  found  against 
a  party,  as  well  as  to  issues  found  for  nim.  6.  Of  costs  where  there 
are  issues  at  law.  7.  Of  costs  where  there  are  several  defendants. 
8.  Of  the  limitation  of  costs  by  particular  statutes.  9.  Double  and 
treble  cosis,  and  costs  as  between  attorney  and  client.  10.  Of 
enforcing  the  statutes,  taking  away  or  giving  costs,  by  entering  a 
suggestion.  11.  Costs  in  pfffticular  actions.  12.  Idem  of  feigned 
issues.  13.  Idem  of  actions,  where  parties  sue  or  are  sued  in  a  par- 
ticular character.  14.  Actions  where  the  plaintiff  sues  in  formd ' 
pauperis.  15.  Costs  where  the  action  is  terminated  wholly  or  in  part 
before  verdict,  by  the  act  or  default  of  the  plaintiff.  16.  Costs  where 
the  action  is  terminated  by  neglect  of  the  plaintiff  to  try,  after  notice 
from  the  defendant,  under  the  Common  Law  Procedure  Act,  1852. 
17.  Costs  where  the  suit  is  terminated,  either  wholly  or  in  part,  before 
yerdict,  by  the  default  of  the  defendant.  18.  Costs  where  the  suit 
is  teiTninated,  before  verdict,  by  death  or  by  consent  of  both  parties. 
19.  Costs  upon  payment  of  money  into  court.  20.  Idem  on  new 
assignment.  21.  Idem  on  pleas  in  abatement,  22.  Security  for 
costs.  23.  Staying  proceedingB  until  payment  of  costs.  24.  Idem 
on  the  oonsolidiition  of  actions,  and  where  the  debt  has  been  paid  by 
third  parties.  25.  Costs  of  amendments  in  the  process  or  pleadings 
in  actions.  26.  Costs  upon  the  arrest  of  a  defendant.  27.  Inci- 
dental costs  relating  to  evidence  not  governed  by  the  verdict.  28. 
Costs  of  special  juries  and  of  views.  29.  Costs  of  the  day.  30. 
Costs  when  the  cause  is  made  a  remanet.  .  31.  Costs  where  a  new 
trial  is  granted.  82.  Where  a  trial  de  novo  is  awarded.  33.  Costs 
upon  a  repleader.  34.  Where  the  judgment  is  arrested.  35.  Upon 
judgment  non  obstante  veredicto,  36.  Of  proceedings  in  error.  37. 
Idem  by  scire  facias  and  revivor.     38.  Upon  special  verdicts  and 
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special  cases.  39.  On  awards.  40.  Of  proceedings  bj  mandamus^'' 
41 .  In  prohibition.  42.  Upon  qiM  warranto  informations.  43.  On 
indictments  removed  by  certiorari,  44.  On  orders  of  justices.  45. 
On  criminal  informations,  46.  Of  inquisitions  under  the  Tithe  Act. 
47.  Of  cases  sent  from  other  courts  for  the  opinion  of  the  judges  of 
the  Superior  Courts.  48.  Of  rules  and  motions  generally,  49.  Of 
the  taxation  of  costs.  50.  Of  setting  off  and  deducting  costs  of 
issues.  51.  Of  set-off  in  cross  actions  and  deduction  of  interlocutory 
iBOsts.  52.  Of  the  mode  of  recovering  dDsts  in  general.  63.  Actions 
tty  attorneys  and  solicitors  to  recover  costs,  54.  Actions  to  recover 
costs  as  damages. 


Hugonis  Grotii  de  Jure  Belli  et  Pacis  Libri  Tres ;  accompanied  by 
an  abridged  Translation.  By  "Wm.  Whewell,  D.D,,  Master  of 
Trinity,  Professor  of  Moral  Philosophy  in  the  University  of  Cam- 
bridge.    3  vols.     J.  W.  Parker  &  Son. 

GEOTirs  is  the  Blackstone  of  international  law;  and  though  he 
wrote  *a  good  sprinkling  of  nonsense,  he  will  long  and  deservedly 
retain  the  first  rank  among  jurists  in  his  sphere  of  jurisprudence. 

Dr.  Whewell  has  given,  as  was  to  be  expected  from  a  man  of  his 
erudition  and  scholarship,  a  most  able  and  accurate  translation  of  this 
standard  book.  Its  appearance  is  rendered  opportime  by  the  Eastern 
question ;  and  it  is  well  that  the  work  itself  snould  be  just  now  popu- 
larised by  a  translation  which  puts  it  within  the  ken  of  every  English- 
man, and  at  a  price  which  renders  it  easy  of  acquisition.  Statesmen 
of  all  grades  and  creeds  should  avail  themselves,  as  well  as  lawyers, 
of  this  useful  edition. 


An  Introductory  Lecture  on  the  Study  of  the  Law,  delivered  in  the 
Inner  Temple  Hall,  Nov.  14,  1863.  By  Herbert^  Broom,  M.A., 
Barrister-at-Law,  Beader  on  Common  Law,    London;  William 

Maxwell. 

A  TEET  elementary  and  nicely-written  inaugural  lecture.      The  fol- 
lowing advice  is  somewhat  novel,  and  worth  attention ; — 

"  But  further,  in  order  that  the  science  of  pleading  and  the  method  of  ■ 
applying  it  may  be  understood,  the  fundamental  rules  of  law  must  have 
been  mastered ;  for  pleading  is  the  language  of  the  law,  and  he  who  is 
ignorant  of  the  latter  cannot  fathom  or  comprehend  the  former.  Much 
patient  and  persevering  study — much  careful  examinations  not  merely  of 
the  principles  of  law»  but  of  the  application  of  those  nrinciples  to  its 
leading  branches — much  pondering  over  the  rules  of  evidence,  and  some 
considerable  degree  of  familiarity  with  the  practice  of  our  Courts,  should, 
in  my  judgment,  precede  any  attempt  at  minute  acquaintance  with  the 
fbrmulsB  and  details  of  pleading,  and  should  be  regarded  as  in  themselves 
constituting  the  sure  and  enduring  basis  of  a  sound  legal  education. 

*'  For  the  reason  just  stated,  I  should  accordingly  suggest  that  attend-  . 
auce,  for  a  few  months  onkf,  at  a  Pleader's  oham wrs  (anOi  if  found  prac-  . 
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4»oable,  at  a  Ccaireyancer's  likewise),  should  be  regarded  as  the  most 
fitting  termination  to  the  curriculum  of  study  afibrded  by  the  Inns  of 
Court." 

We  question  much  whether  a  few  months  are  sufficient  for  any  real 
fnsight  into  the  work.     The  rest  of  the  counsel  is  certainly  sound. 


Letters  on  the  Condition  of  the  Working  Classes  of  Nassau,  addressed 
to  the  Council  of  the  Society  of  Arts.  By  T.  Twining,  Jun. 
London:  Barclay.     1858. 

This  is  a  very  interesting  account  of  everything  relating  to  the 
working  classes  of  a  German  duchy,  remarkable  for  its  excellent 
institutions  and  comfortable  popular  condition.  Mr.  Twining  has  set 
an  excellent  example  to  other  intelligent  travellers.  He  very  justly 
observes ; — 

"  During  more  than  twenty  years  spent  in  various  parts  of  the  Conti- 
nent, I  have  often  seen  capable  minds  and  ready  pens  wander  unemployed 
through  the  most  valuable  fields  of  information,  and  have  frequently 
notic^  how  many  useful  observations  which  the  sest  of  a  definite  purpose 
would  render  delightful  to  make,  remain  unmade,  or  are  doomed  to  sleep 
away  their  existence  in  the  Lethean  pages  of  a  family  diary." 

The  only  part  of  this  interesting  account  which  falls  within  our 
province,  is  that  relating  to  the  mode  in  which  the  law  compels  the 
education  of  the  whole  people.     It  says  : — 

**  All  children  from  six  to  fourteen  years  of  age  are  obliged  to  attend 
these  schools,  unless  they  frequent  some  other  mstitution.    No  child  is 

"allowed  to  remain  without  in8tructi<m The  names  of  children  failing 

to  attend  are  noted  down,  and  their  parents  subjected  by  the  Burgomaster 
^4o  a  fine,  which  is  increased  on  recurrence  of  neglect." 

The  children  appear  to  learn  very  quickly,  and  on  leaving  school  at 
fourteen, 

"  The  scholar  must  be  able  to  read  German  in  German  and  Eoman  type, 
'fluently,  and  with  proper  emphasis  and  expression ;  must  be  skilled  in  the 
rules  of  common  arithmetic ;  be  able  to  write  compositions  on  subjects  of 
business,  with  good  orthography ;  and  be  possessed  of  some  knowledge 
of  geography,  natural  history,  geometry,  &c. 

"  The  charge  to  the  parents  for  this  instruction  is  from'  one  to  four 
'florins  (or  Xs,  80^.  to  6«.  %d.)  per  year,  for  each  child,  which  amount  is  paid 
into  the  treasury  of  the  parish.  The  latter  provides,  under  control  of 
Government,  for  the  salary  of  the  master,  as  well  as  for  school  requisite^ 
of  every  kind,  and  also  for  the  building  of  the  school-houses.  Poor  com- 
munities receive  subsidies  irom  the  Government  treasury." 

In  the  summer  the  children  attend  school  from  seven  to  ten  o'clock 
"in  the  morning,  and  in  the  winter  from  eight  to  eleven ;  and  in  the 
afternoon  from  one  to  four,  Wednesdays  and  Saturdays  excepted — 
•those  being  half-holidays.  On  these  afternoons  school-girls  are 
taught  ''appropriate  handiwork"  by  the  wife  of  the  teacher,  or 
somebody  else  equally  competent  "Females,"  Mr.  Twining  says, 
'''are  seldom  or  never  employed  for  intellectual  instruction  in  the 
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elementaiy  schools."  The  children  learn  to  read  on  a  kind  of  pho* 
netic  system. 

There  are  two  training  schools  for  the  education  of  schoohnastem  ; 
4me  for  Protestants  and  the  other  for  Soman  Catholics ;  the  former 
at  Usingen,  and  the  latter  at  Montabauer.  In  that  at  Usingen  there 
are  sixtj,  and  at  Montabauer  sixtj-four,  students.  At  these  schools 
they  receive,  Mr.  Twining  says,  "  at  the  expense  of  the  Gk)Temmenty 
a  thorough  general  and  special  education,  including  music."  At  the 
.end  of  three  years  they  undergo  an  examination,  after  which  they 
become  school-assistants^  with  a  salary  of  12Z.  10«.,  which,  in  the 
course  of  another  year  or  two,  is  raised  to  16i.  3«.  4^.,  when  they 
attain  the  position  of  schoolmasters.  '*  Their  subsequent  promotion, 
and  consequent  increase  of  salary,  which  reaches  nearly  to  60/.,  takea 
place  according  to  seniority." 

In  Germany,  the  teachers  would  rather  be  in  a  school  under 
Gk>yemment,  with  a  salary  of  33/.  6«.  8^.,  than  in  a  private  school 
with  a  salary  of  66Z.  14«.  4d. 

The  Government  Board  of  Education,  or  the  Schul  Colleg,  as  it  is 
called,  consists  of  two  Protestants  and  one  Soman  Catholic,  and 
derg^en  of  both  sects,  between  sixty  and  seventy  in  number,  are 
appomted  to  superintend  the  spring  examinations,  under  the  title  d 
inspectors. 

This  system  commenced  in  1817,  education  prior  to  that  period 
having  been  dependent  on  men  who  could  read  and  write  and  do  a 
little  arithmetic ;  but  they  were  utterly  heedless  of  their  capacity  on 
other  points ;  and  Mr.  Twining  says  they  "  used  to  hire  them  as  they 
would  the  herdsman  of  the  place He  was  obliged  to  accom- 
modate himself  to  the  exigencies  of  the  country  people,  and  kept  no 
school  in  summer ;"  and,  as  we  may  easily  fancy,  when  the  children 
left  jachool  they  could  "  scarcely  read,  write,  or  cipher." 


Xncome-Tax  Tables,  under  the  Statute  16  &  17  Vict.  c.  34.  By 
Charles  M.  Willich,  Actuary,     London ;  Longmans.     1863. 

^ew  Succession  and  Legacy  Duty  Tables.  By  Charles  Willich^ 
Actuary,     London :  Longmans.    1854. 

Mb.  Willich  has  calculated  here,  with  his  usual  accuracy  and  fulness, 
tables,  the  utility  of  which  speaks  for  theixuselves,  and  will  no  doubt 
command  a  nu)st  extensive  sale. 


Medico-Legal  Observations  upon  Infantile  Leucorrhea.     By  W.  E. 
Wilde,  r.R.C.S.     London :  J.  Churchill. 

The  author  of  this  pamphlet  has  pointed  out,  very  fully  and  forcibly, 
how  a  certain  disease  may  be  mistaken  for  the  evidence  of  felonious 
assaults  upon  young  female  children.  He  argues  &om  this,  that 
many  false  charges  are  made  against  men  for  crimes  of  this  kind ; 
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asid  he  lias  worked  himself  up  to  the  belief,  that  the  mothers,  having; 
their  wrath  thus  excited,  frequently  drive  their  children,  by  threats, 
suggestions,  and  punishments,  to  cdnfess  what  never  happened,  and 
actualiy  to  fabricate  a  tissue  ot  evidence,  not  one  syllable  of  which 
is  true,  in  order  to  criminate  some  innocent  person. 

Sir  Astley  Cooper  appears  to  have  adopted  the  same  view,  and 
went  so  far  as  to  assert,  in  a  lecture  to  his  pupils,  that  **  a  multitude 
of  persons  have  been  hanged  by  such  a  mistake." 

This  is  a  remarkable  instance  of  the  reckless  conclusions  ix)  which 
a  pet  hypothesis  will  drive  even  the  most  sensible  meuv  It  is  very 
possible  that,  where  leucorrhea  exists,  which  we  do  not  deny  to  be 
ofben  naturally  produced,  instances  may  have  occurred  where,  when 
o<^er  causes  of  suspicion  existed,  the  charges  may  have  been  brought 
against  innocent  persons  ;  but  we  believe  such  cases  to  be  extremely 
rare ;  and,  at  the  foot  of  page  dQ,  Mr.  Wilde  himself  produces 
reasons  why  such  a  mistake  can  alone  occur,  through  the  intense 
stupidity  of  the  surgeon  who  examines  the  chfld  and  the  man. 

Such  an  exaggeration  of  the  extent  of  this  mistake,  in  supporting 
false  charges  put  forth  by  Mr.  Wilde  and  Sir  Astlejr  Cooper,  we 
believe  to  be  wholly  unfounded.  At  the  same  time,  it  is  very  well 
that  surgeons  and  lawyers  should  be  put  upon  their  guard,  so  that 
investigation  in  such  cases  may  be  more  scientific,  careful,  and 
complete.  The  crime  itself,  although  not  often  extending  to  rape,  is 
unhappily  becoming  extremely  prevalent.  There  is,  upon  the  whole, 
more  need  for  fiesh  measures  to  check  its  commission,  than  for 
anxiety  lest  those  charged  with  it  should  suffer  innocently. 


The  Institutes  of  Justinian,  with  English  Introduction,  Translation, 
and  Notes.  By  Thomas  Collett  Sandars,  M.A.,  late  Fellow  of 
Oriel  College.     London:  Parker  &  Son.     1853. 

This  is  a  ve^  useful,  handsome,  and  moderately  priced  edition.  It 
is  the  only  English  one  published  for  a  century.  It  is  done  with 
learning  and  discretion,  and  the  value  of  the  work  is  enhanced  by 
parallel  passages  from  the  Institutes  of  G-aius  and  of  the  Digest  of 
the  Code. 

We  recommend  this  publication  strongly.  No  law-student  should 
neglect  Eoman  law.  No  reader  of  Eoman  law  should  be  without  this 
book. 


The  Judgment  of  the  Court  of  Queen's  Bench  (literal  and  entire 
"from  the  short-hand  writer's  notes)  upon  the  Application  of  Mr. 
W.  H.  Barber  for  his  Certificate,  with  New  Evidence  and  Eemarks. 
London:  Crockford. 

In  the  form  of  a  sectional  analysis,  Mr.  Barber  has  explained  the 
circumstances  upon  which  the  judgment  of  the  Court  of  Queen's 
Bench  was  avowedly  based.      In  this  he  seems  to  have  been  greatly 
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assisted  by  newly-discovered  evidence,  amongst  which  is  a  cxrciun* 
stantial  narrative  of  the  concoction  of  the  stock  fraud,  in  the  hand-* 
writing  of  "William  Sanders,  which,  until  recently,  has  remained  in 
the  hands  of  his  solicitor,  Mr.  Harmer,  of  Bristol,  to  whom  Sanders 
had  delivered  it  as  instructions  on  which  to  prepare  the  defences  of 
himself  and  his  wife,  the  fictitious  "  Emma  Slack." 

Amongst  the  points  which  this  document  clears  up,  is  the  eniary  of 
"  death  at  Bath."  Mr.  Barber  was  much  prejudiced  by  the  state* 
ment  in  one  of  the  letters  of  himself  and  partner,  "  We  find  by  an 
entry  at  Somerset  House  the  death  of  an  Ann  Slack,  at  Batii," 
when  no  such  entry  was  to  be  found.  Sanders's  statement  shows 
that  an  entry  had  been  made  at  Bath,  but  that,  b^  a  blunder,  it  was 
entered  Stock  instead  of  Slack.  This  statement  is  confirmed  by  the 
discovery,  at  Somerset  House,  of  the  erroneous  entry.  It  is  thus 
explained  how  it  happened  that  Fletcher,  as  it  is  sworn  by  Mr. 
Barber  he  did,  made  the  misrepresentation  upon  which  the  statement 
in  the  letter  was  based.  The  whole  narrative  goes  to  prove  the 
extreme  precautions  and  elaborate  contrivances  by  Fletcher  and 
Sanders  to  prevent  detection  by  Mr.  Barber.  Sanders  states  that 
the  proceeds  of  the  frauds  of  Hunt  and  Slack  were  equally  divided 
between  Fletcher  and  the  false  claimant.  An  authentic  copy  has 
also  been  procured  of  the  confession  of  Mrs.  Dorey,  who  gives  a 
similar  account  of  the  division  of  the  spoils  in  the  two  previous  cases 
(Stewart  and  Benchard), 

The  judgment  in  the  Queen's  Bench  did  not,  it  seems,  embrace  a 
review  of  the  evidence  upon  which  the  Eoyal  pardon  was  granted. 
The  exculpatory  evidence  was  laid  out  of  view. 

This  vital  portion  of  the  case  it  appears  had  been  admitted  before 
the  Master ;  but  before  the  Court  it  was  shut  out,  for  want  of  techni- 
cal verification. 

The  opposing  cpunael  having  succeeded  in  excluding  the  very 
important  facts  which  have  transpired  since  the  trial,  demanded  the 
judgment  of  the  Court  "  upon  the  facts  which  were  before  the  jury, 
imd  those  alone  ^ 

An  inquiry  thus  restricted  was  certainly  insufficient  for  the  ends 
of  justice. 

The  studied  variance  in  the  handwriting  in  Slack's  case  is  com- 
mented on  (and  specimens  are  given)  as  a  strong  circumstance  in 

Mr.  Barber's  favour ;  because,  he  urges,  it  exhibits  Fletcher  perilling 
his  whole  scheme  at  the  Bank,  rather  than  incur,  what  he  evidently 
considered  the  greater  danger,  detection  by  Mr.  Barber.  In  both  the 
previous  will  cases,  in  which  Mr.  Barber  had  not  been  shown  the 
handwriting  of  the  owners,  the  signatures  had  been  so  closely 
imitated  that  it  was  found  difficult  to  distinguish  the  true  signature 
from  the  false* 
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Sanders  states  that,  when  Fletcher  and  himself  were  about  to 
prepare  the  forged  will  in  Slack's  case,  "  Fletcher  wouldn't  allow  me 
to  write  the  new  fictitious  will,  fearing  that  Barber  would  discover  a 
similarity  in  the  writing^^  Sanders,  it  appears,  had  been  writing  to 
Barber,  by  Fletcher's  direction,  from  Batn,  '*  in  a  feigned  name.' 

Mr.  Barber  says  that  the  Court  was  under  the  impression  that  it 
was  a  breach  of  duty  in  the  Bank  to  disclose  the  amoumi  of  dividends 
unclaimed,  and  inferred  therefore  that  Fletcher  must  necessarily  have 
obtained  that  information  *'  surreptitiously,"  and  that  Barber  must 
have  known  it ;  but  it  appears,  by  the  56  Geo.  3,  cap.  60,  s.  1,  that 
it  is  the  duty  of  the  Bank  to  keep  a  list  "()pe»  for  inspection^ 
showing  the  amounts,^^  &c.  Mr.  Barber  mi^ht  therefore  reasonably 
believe  that  Fletcher  obtained  his  information  as  he  represented, 
through  a  stockbroker.  Light  is  also  thrown  upon  the  case  by  the 
discovery  of  Fletcher's  prior  frauds,  who  had  been,  for  ten  or  twelve 
years  previously  to  his  introduction  to  Mr.  Barber's  office,  engaged 
m  the  perpetration  of  frauds  on  the  Bank  precisely  similar,  through 
the  professional  agency  of  other  solicitors,  whose  integrity  has  never 
been  impugned* 

Mr.  Barber  is  a  perfect  stranger  to  us,  and  we  are  unacquainted 
with  his  plans ;  but  it  is  impossible  to  deny  that  he  has  made  out  a 
case  for  a  re-hearing  on  the  question  of  his  certificate;  and  the 
pamphlet  presents  another  chapter  in  4  cas0  highly  interesting  aa 
matter  of  evidence, 
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lEbentjBf  of  ft/e  <Stuarter. 


KlBOKEiUlZnSOUS. 
Thsbe  lias  been  a  great  outcry  raised  at  the  presence  of  the  Prince 
consort  at  the  Privy  Councils.  We  believe  that  this  is  an  historical 
practice,  and  that  Prince  George  of  Denmark  used  invariably  to  assist 
at  them  in  the  reign  of  Queen  Anne,  where  his  interposition  was 
freely  exercised.  It  is  obvious  that,  on  first  principlesi  the  husband 
is  the  fittest  adviser  of  the  wife ;  and  it  is  equally  clear,  that  it  would 
be  hard  to  deny  the  Queen  that  aid  on  the  gravest  occasions,  and 
when  it  is  most  needed.  If  it  is  objectionable  that  queens  should 
consult  their  husbands  on  state  aJQGairs,  fastidious  subjects  had  bett^ 
object  to  female  sovereigns.  It  is  also  manifest  that  a  queen  will 
consult  her  husband  in  private,  and  confide  every  state  secret  and  diffi- 
culty which  her  royal  functions  and  the  councils  of  her  cabinet  evoke. 
It  is  human  nature,  as  certainly  as  it  is  royal  pleasure,  to  do  so. 
Then  is  it  not  far  better  and  safer  that  this  counsel  of  the  consort 
should  be  g^ven  openly,  and  at  the  council  board,  in  the  hearing  of 
the  ministers,  than  in  private  and  behind  their  backs  ?  If  the  Prince 
consort  is  sure  to  advise  and  influence  the  wife,  is  it  not  infinitely 
safer  and  wiser  that  he  should  do  so  whilst  acting  as  sovereign,  and 
80  that  his  advice  is  known?  They  who  are  so  ready  on  all  occasions 
to  condemn, 

*'  The  host  delighting  to  deprave," 
might  profitably  reflect  on  this  view  of  the  matter,  before  they  urge  the 
exclusion  of  his  Boyal  Highness  &om  the  councils  where  he  so  honour- 
ably and  openly  acts  the  part  of  the  husband  and  the  counsellor  of  the 
Queen.  It  is  passing  strange  that,  for  so  manyyears,  no  one  has  ever 
discovered  the  impropriety  of  Prince  Albert's  presence  at  the  councils. 
Suddenly  good  people  are  seized  with  constitutional  qualms,  and  are 
horror-stricken  at  such  a  violation  of  state  decorum.  Surely,  it  was 
just  as  shocking  in  1850,  when  his  fickle  critics  idolised  him.  The 
fact  is,  that  no  specific  charge  of  undue  interposition  is,  in  the 
slightest  degree,  substantiated  against  the  Prince ;  but  it  chanced, 
we  hear,  that  a  correspondent  of  one  of  the  daily  newspapers,  in  a 
German  duchy,  got  hold,  by  some  means  which  we  need  not  stop  to 
characterise,  of  a  private  letter  written  by  Prince  Albert  to  a  friend 
of  his  own,  in  which  it  is  said  that  he  had  freely  expressed  his  own 
opinions  on  certain  state  matters ;  upon  which,  every  other  person  in 
this  kingdom  speaks  and  writes  without  the  slightest  reserve  or 
challenge.  K  a  man  picks  up  a  private  letter,  written  by  a  private 
individual,  not  addressed  to  himself,  it  is  held  to  be  base  and  disgrace- 
ful to  read  or  use  it.  If  it  be  written  by  a  prince,  it  seems  that  the 
rule  of  honour  is  reversed.  He  is  denied  that  privilege  of  private 
communication  with  his  friends — ^that  sanctity  for  his  letters  accorded 
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to  every  other  individual  in  the  country.  It  becomes  thereupon 
a  duty  not  only  to  rend  and  transmit,  but  to  publish  what  he  says — 
it  is  virtuous  to  dilate  on  it  in  the  newspapers — and  patriotic  to 
hound  on  the  nation  in  full-cry  upon  him.  We  are  not  of  this 
opinion.  We  would  extend  to  Prince  Albert  the  privileges  of  other 
gentlemen,  and  similar  privacy  to  his  letters  ;  and  we  would,  more- 
over, repose  that  confidence  in  his  honour,  and  his  solicitude  for  the 
best  interests  of  England,  to  which  his  exalted  moral  character,  his 
accomplishments,  his  virtues,  and  his  signal  and  successful  zeal  in 
promoting  popular  interests  among  us,  have  so  richly  entitled  him. 

The  dynasty  of  monopolies  and  antiquated  canons  at  Oxford  is 
about  to  be  extinguished.  We  have  good  reason  to  believe  that  the 
Government  is  satisfied  that  mere  enabling  measures  will  not  suffice, 
and  that  the  required  reform  must  be  the  woric  of  direct  legislation. 
The  peddling  proposal  of  microscopic  changes — ^in  two  words,  the 
ridicuhts  mus  to  which  the  hebdomadal  board  in  labour  has  just  given 
birth  in  the  report  of  its  committee,  has  hastened,  if  it  has  not  induced, 
this  wise  decision. 

Nsw  CoxTBTS  OF  Law  AS  TsHPLB  BjLB. — This  admirable  sugges- 
tion is  again  revived.  In  the  Law  MaffasdnSy  vol.  85,  page  34,  we 
entered  fully  upon  the  plan  then  devised,  and  gave  lithographed  plaus 
of  the  buildings  at  that  time  suggested,  to  which  we  beg  to  refer  our 
readers.  It  may  be  useful,  however,  to  recapitulate  here  the  facts 
and  calculations  which  we  then  put  forth,  after  communication  with 
Sir  C.  Barry  on  the  subject. 

We  shall*  touch  briefly  on  the  reasons  which  countervail  the  weak 
objections  raised  to  the  continuance  of  the  law  coiu-ts  at  Westminster. 
The  extreme  distance  of  the  inns  of  coiui;,  and  the  still  greater  dis- 
tance of  the  business  district  of  the  metropolis,  and  the  great  body 
of  the  attorneys  in  large  practice,  are  too  obvious  disadvantages 
attaching  to  any  site  at  Westminster  to  require  comment.  .  The 
proximity  of  the  Houses  of  Parliament  affords,  it  is  true,  some 
facility  to  four  or  five  ofiicers  of  the  Crown,  and  to  the  two  or  three 
individuals  who  are  alike  members  of  Parliament  and  the  Bar.  With 
the  exception  of  the  temporary  employment  of  barristers  before  rail- 
way committees,  few  other  members  of  our  body  engaged  in  parlia- 
mentary practice  have  any  grei^  interest  in  keeping  the  courts  at 
Westminster.  Of  this  seqtioi^  of  the  Bar  but  a  few  of  them  frequent 
the  courts  of  law.  Neither  is  there  any  affinity  in  the  executive  pro- 
vinces of  law  and  legislation.  Neither  in  practice  nor  theory  is  there 
any  connexion  between  them,  or  pretext  for  their  juxtaposition ;  but 
there  is  every  reason  for  the  proximity  of  the  courts  of  law  and  the 
business  chambers  of  those  who  practise  in  them. 

The  new  site  has  immediate  proximity  to  the  inns  of  court.  It 
is  between  the  Strand  on  the  south,  Carey-street  on  the  north, 
Chancery-lane  on  the  east,  and  Clement' s-inn  and  New*inn  on  the 
west.    The  proposed  space  occupies  about  7i  acres,  and  is  at  present 
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occupied  by  lanes  and  by-streets,  which  contain  some  of  the  choicest 
abominations  in  London.  The  front  would  be  towards  the  Strand ; 
the  back,  naturally,  in  Carey-street ;  and  these  woidd  form  the  shorter 
sides  of  a  parallelogram.  It  is  proposed  by  Sir  Charles  Barry  that 
the  building  shall  be  in  the  Tudor  style,  and  that  it  should  be  of  so 
decorative  a  kind  as  to  be  an  ornament  to  this  part  of  the  town. 

We  hope,  if  Temple-bar  is  still  "  to  stop  the  way,"  that  it  will  be 
turned  to  a  most  useful  purpose,  namely y  that  of  forming  a  closed 
bridge  or  gallery  passage  from  the  Temple  to  the  new  courts,  so  that 
barristers  mag  pass  rooedfrom  one  to  the  other ^  without  crossing  the 
open  thoroughfare. 

It  is  fifom  the  Accumulation  Fund  of  the  Suitors  in  Chancery  that 
the  larger  half  of  the  money  for  the  new  courts  is  proposed  to  be 
derived.  This  money  can  be  so  applied  without  any  injury  to  the 
actual  suitors.  The  ultimate  cost  of  site  and  building  is  estimated 
at  673,674?.  The  amount  of  the  stock  and  securities  in  the  Court 
of  Chancery  is  about  46,000,000?. ;  the  annual  payments  in  and  out 
of  Court,  7,000,000?. ;  the  cash  balance  in  the  JBank  of  England, 
250,000?. ;  the  amount  of  suitors'  cash  in  court,  including  the  balance, 
2,500,000?.  "The  Surplus  Cash  Fund,'?  or  "Accumulation  Fund," 
is  said  to  amount  to  1,241,188?.  stock,  and  this  is  the  source  from 
which  the  money  is  to  be  derived. 

Deputations  nave  been  well  received  by  Lord  Aberdeen  and  Sir 
William  Molesworth.  We  believe  that  something  is  really  intended 
to  be  done. 

The  Chancebt  fob  the  Ducht  or  Lancasteb. — This  court 
having  recently  been  revived^  and  brought  more  prominently  before 
the  notice  of  the  legal  profession  and  of  the  j)ublic,  Mr.  James,  the 
Vice- Chancellor,  held  a  sitting  for  the  first  time  at  Manchester,  in 
October,  at  the  Law  Society's  rooms  in  that  city.  Formerly  the 
sittings  were  held  at  Preston  only,  but  under  the  new  regime  they 
were  held  at  Liverpool ;  and  now,  at  the  suggestion  and  request  of 
the  officers  of  the  Manchester  Law  Association,  they  will  be  held  in 
Manchester,  so  that  there  will  be  three  courts  open  to  the  public  in 
place  of  one  as  before.  The  profession  in  Manchester  have  promised 
to  take  all  the  cases  they  can  into  it;  and  we  understand  that  a 
large  number  were  brought  before  Mr.  James  for  adjudication. — 
Law  Times, 

The  Council  of  Legal  Education  have  awarded  to  James  Charles 
Mathew,  Esq.,  Student  of  Lincoln' s-inn,  a  Studentship  of  fifby 
-guineas  per  annum,  to  continue  for  a  period  of  three  years ;  to  Her- 
bert Coleridge,  Esq.,  Student  of  Lincoln's-inn,  a  Certificate  of 
Honour,  as  having  passed  the  second  best  examination ;  to  Charles 
Boulnois,  Esq.,  Student  of  the  Middle  Temple,  and  A.  Boyd  Purcell, 
Esq.,  Student  of  the  Inner  Temple,  certificates  that  they  have  satis- 
factorily passed  a  public  examination. 

(Signed)        Edwabd  Etak,  Chairman  {pro,  tern.) 
Council  Chamber,  Lincoln*s-inn,  N^ov.  11, 1853, 
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County  Eates. — ^According  to  a  return  to  the  House  of  Com- 
mons, obtained  by  Mr.  Drummond,  there  were  in  England  and  Wales 
4,533,2342. 12«.  ll^i^.  expended,  since  1820,  out  of  the  county-rates, 
on  gaols,  houses  of  correction,  and  prisons,  and  on  lunatic  asylums. 
On  lunatic  asylums  the  expenditure  alone  was  1,982,3752. 16«.  O^d, 

Law  or  Divobob. — A  commission  was  appointed  in  December^ 
1851,  to  inquire  into  the  operation  of  the  Law  of  Divorce  with  a  view 
to  its  amendment.  Lx  their  recently  issued  report  thev  leave  the 
principle  of  our  present  legislation  in  this  matter  untouched.  The 
most  important  reform  which  they  propose  is  the  constitution  of  a 
new  tribunal,  authorised  to  try  all  questions  of  divorce,  without  the 
preliminary  ceremonies  of  a  verdict  at  law  and  an  ecclesiastical  sen« 
tence.  This  tribunal  to  consist  of  a  vice-chancellor,  a  Common  Law 
judge,  and  a  judge  of  the  Ecclesiastical  Court.  Evidence  to  be  orally 
delivered,  and  the  rules  of  evidence  the  same  with  those  which  prevad 
in  the  temporal  courts^  No  appeal  to  be  allowed  except  to  the  House 
of  Lords* 

AcBEAOE  IK  ENQLAKn  AiTD  "Walbs. — By  a  return  lately  printed, 
it  appears  that  the  acreage  in  England  and  Wales  of  the  parishes  in 
the  several  counties  is  9,177,190  acres  3  roods  8  perches,  out  of 
which  65,047  acres  6  perches  are  occupied  by  railways. 


APPOINTMENTS,  &eu 


WHiTEHALii. — The  Queen  has  appointed  Henry  Cadogan  Bothery, 
Esq.,  M.A.,  Eegistrar  of  the  High  Court  of  Admiralty  of  England,  to 
be  Eegistrar  of  her  Majesty  in  Ecclesiastical  and  Maritime  Causes,, 
in  the  room  of  Henry  Birchfield  Swabey,  Esq.,  resigned. 

The  Queen  has  been  pleased  to  appoint  Eobert  Dougan,  Esq.,  to 
be  her  Majesty's  Advocate  for  the  colony  of  Sierra  Leone» 

W.  T,  Napier  Champ,  Esq.,  is  appointed  Colonial  Secretary  for 
Van  Diemen*s  Land. 

Hercules  J.  Eobertson,  Efeq.  (Advocate,  1817),  Sheriff-depute  of 
Renfrewshire,  is  appointed  a  Judge  of  the  Court  of  Sessions  in 
Scotlukl,  in  the  room  of  Lord  Eullerton,  resigned,  Mr.  Eobertson 
will  take  his  seat  as  Lord  Benholme. 

The  two  senior  Masters  in  Chancery,  Mr.  Senior  and  Sir  W.  Home, 
have  been  released  by  the  Lord  Chancellor,  under  the  powers  of  the 
Masters  in  Chancery  Abolition  Act,  and  the  causes  remaining  un- 
finished in  their  offices  ha^e  been  transferred  to  the  five  continuing 
Masters^. 
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Law  AFPOiHTinnrr- — ^Tbe  appointmeot  of  Clerk  of  Write  and 
AppeanuioeSy  Taeated  bj  tbe  death  of  Mr.  Cooper,  has  been  conferred' 
on  Mr.  M'Doagal],  a  solicitor,  and  who  has  fiUed  the  c^ce  of  clerk  to 
the  present  Attomej-C^neraL     The  salary  is  800/.  a-jear. 

New  QinezK*s  Couitsel. — Stephen  Temple,  Esq.,  of  the  Northern 
Circuit,  called  bj  the  Inner  Temple,  28th  January,  1831.  Edward 
James,  Esq.,  Judge  of  the  Liverpool  Passage  Court,  called  bj  the 
Society  of  Lincoln's  Lin,  16th  June,  1835.  Montague  Smith,  Esq., 
of  the  Western  Circuit,  called  by  the  Society  of  Gray's  Inn,  18th 
Norerabar,  1835.  William  Bobert  Grove,  Esq.,  of  the  South  Wales 
Circuit,  called  by  the  Society  of  Lincoln's  Inn,  23rd  November, 
1835.  iUchard  Armstrong,  Esq.,  of  tbe  Leinster  Circuit,  called 
in  Easter,  1839;  and  Mr.  John  Thomas  Ball,  LL.D.,  of  the  Home 
Circuit,  called  in  1840. 

New  SESJEAifT-AT-LAW. — George  Atkinson,  Esq.,  of  the  Inner 
Temple,  and  of  the  Northern  Circuit,  was  yesterday  sworn  in,  before 
the  Lord  Chancellor,  as  one  of  her  Majesty's  Serjeants-at-law. 

SoLiciTOB  TO  THE  Ukitbbsitt. — Mr.  Frederick  Morrell,  solicitor, 
of  Oxford,  has  been  appointed  solicitor  to  the  University,  in  the  room 
of  his  father,  Mr.  Baker  Morrell,  who,  on  account  of  his  advanced  age 
and  declining  health,  has  resigned  his  office,  which  he  has  filled  for 
so  many  years,  with  great  credit  to  himself  and  satis&ction  to  the 
University. 

LoKDoK  CoMMissiOKEBs  TO  ABirrNrisTSs  Oaths  vs  Chakcebt. — 
The  Lord  Chancellor,  b^  virtue  of  the  16th  A  17th  Vict.  ("  An 
Act  relating  to  the  Appointments  of  persons  to  Administer  Oaths  in 
Chancery,  and  to  Affidavits  made  for  Purposes  connected  with  Begis- 
tration,")  has  appointed  tbe  following  solicitors,  whose  places  of 
business  are  within  ten  miles  from  Lincoln's  Inn  Hall,  to  be  London 
Commissioners  to  administer  oaths  in  Chancery,  so  lon^as  they 
shall  continue  to  practise  as  solicitors  within  such  ten  miles  : — Gheorge 
Herbert  Kinderley,  6,  New  Square,  Lincoln's  Inn  (President  of  the 
Incorporated  Law  Society,  U.  K.)  ;  John  James  Joseph  Sudlow,  38, 
Bedford  Bow  (Vice-President)  ;  Benjamin  Austen,  4,  Saymond 
Buildings,  Gray's  Inn;  Edward  Savage  Bailey,  6,  Bemer's  Street, 
Oxford  Street;  Keith  Barnes,  7,  Spring  Gardens,  Westminster; 
Thomas  Clarke,  Ordnance  Office,  Pall  Mall;  William  Strickland 
Cookson,  6,  New  Square,  Lincoln's  Inn ;  John  Coverdale,  4»,  Bedford 
Eow ;  William  Loxham  Farrer,  QQ,  Lincoln' s-inn-fields ;  John  Swar- 
breck  Gregory,  1,  Bedford  Eow ;  Eichard  Harrison,  2,  Gray's  Inn 
Sijuare ;  Bryan  Holme,  10,  New  Inn ;  Henry  Lake,  10,  New  Square, 
Lmcoln's  Inn;  Germain  Lavie,  8,  Frederick  Place,  Old  Jewry; 
Edward  Lawford,  Drapers'  Hall,  Throgmorton  Street ;  James  Leman, 
61,  Lincoln' s-inn-fields  ;  Joseph  Maynard,  57,  Coleman  Street,  City ; 
William  Henry  Palmer,  24,  Bedford  Eow ;  Edward  Eowland  Picker-. 
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ing,  4,  Stone  Buildings,  Lincoln's  Inn ;  William  Sliarpe,  41,  Bedlbrd 
^Eow;  William  Tooke,  39,  Bedford  Eow;  William  Wiliiams,  82, 
"Lincoln' s-inn-fields ;  John  Young,  6,  Size  Lane,  Backlersbuir 
(members  of  the  Council)  ;  Robert  Maugham,  Law  Society's  Hall, 
Chancery  Lane  (secretary) ;  George  Mounsey  Gray,  of  No.  9, 
Staple  Inn ;  William  Lewis,  of  No,  6,  Baymond  Buildings,  Qray's 
Inn ;  Joseph  Noakes  Mourilyan,  of  Sandwieb,  in  the  county  of  Kent ; 
Edward  Chester,  of  :No.  11,  Staple  Inn; -William  Weld  Wren,  of 
No.  32,  Fenchurch  Street;  Bobert  Wren,  of  No.  32,  Fenohurcb 
Street  ;  Edward  Dyne,  of  No.  61,  Lincoln' s-inn-^elds ;  Thomas  Bodd 
Keighley,  of  No.  73,  Basinghall  Street,  City ;  Charles  James  Brown, 
of  No.  10,  New  Inn ;  Joseph  Broad,  of  Tunstall ;  Thomas  Kennedy, 
of  No.  26,  Chancery  Lane ;  Henry  Hughes,  of  Maidstone,  in  the 
county  of  Kent;  and  Henry  Weeks,  of  No,  12,  Cook's  Court, 
Lincoln's  Inn ;  gentlemen. 


CAI1I.S   TO   TKES  BAB. 


Inneb  Temple,  Nov.  17. — ^The  undermentioned  gentlemen  were 
this  day  called  to  the  Bar  by  the  Hon.  Society  of  the  Inner  Temple : 
— ^Arthur  Milman,  Thomas  Humber,  M.A. ;  Frederick  Meadows 
White,  B.A, ;  Edward  Bridger  Lomer,  B.A. ;  Henry  Walter  Bent^ 
B.A. ;  Seward  Twopeny ;  James  Smith,  B.A. ;  George  Meek,  M.A. ; 
Henry  Holden,  B.A, ;  Henry  Alison,  B.A. ;  Stamford  Hutton ; 
Henry  Morgan  Vane,  Samuel  Haywood  Blackmore ;,  and  George- 
Charles  Degen  Lewis,  Esquires. 

MiDDiiE  TXMPLS,  Nov.  17. — George  Bilsborrow  Hughes ;  Edward 
Irvine  Howard ;  John  Marriott ;  Henry  James  Slack  •  John  Stewart 
Glennie ;  Charles  Edward  Coleridge ;  James  Charles  Whitebome ; 
Bridges  Carmichael  Hooke ;  Butler  Cole  Aspinal ;  Alfi^d  Gutteres 
Henriques ;  Thomas  Brooke ;  Frederick  Morrifield  i  and  James  Am-« 
brey  Jephson  Norreys,  Esquires. 

LikcoI4n's-Ink,  Nov,  17. — Walker  Skirrow,  BA.;  Charles  ^>encer 
Perceval,  LL.B. ;  Horace  Bropke,  M.A. ;  Twynihoe  William  Erie, 
M.A. ;  Edward  Foster  Neale,  B.C.L. ;  Frederick  William  Bosworth^ 
M.A. ;  William  Parker  Haroond,  M.A. ;  Charles  Harcourt  Cham- 
bers, M.A.;  George  Eussell,  M.A. ;  Theo.  Ashton,  M.A. ;  John 
William  HomsW ;  Thomas  Joseph  Bradshaw,  B.A. ;  and  John  Sin- 
gleton Winder,  B.A.,  Esquires* 


ITEOEOIiOGT. 
October. 
17th.    Beamss,  John,  Esq.,  Q.  C;  aged  7a 
19tb»    Cbuttxh^bbit^  William,  Esq.,  solicitor ;  aged  5L 
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23rd.    Briggs,  Joseph,  Esq.  barrister ;  aged  78. 

24tb.    Datis,  Thomas,  Esq.,  solicitor,  at  Grloucester,  aged  81. 

November. 

2nd.  Hall,  Henry  Mitchell,  Esq.,  of  Lincoln's  Inn. 

4th.    Eellikgham,  Charles  Endo,  Esq.,  solicitor,  Battle. 
11th.    Twist,  John,  Es^.,  solicitor,  Coventry ;  aged  77. 
19th.    BAWLnras,  Benjamin  William,  Esq.,  solicitor,  Bomford; 
aged  41. 
29th.    !^WABDS,  William  Holmes,  Esq.,  barrister. 

December, 

4th.    KosToir,  Lewis,  Esq.,  solicitor ;  aged  55. 
6th.    Dawsoit,  John  James,  Esq. 

Ekolehxabt,  George  Edward,  Esq.,  barrister,  Guernsey ; 
aged  35. 

7th.    JoH^fSTONE,    John,    Esq.,    solicitor,  Bishop's   Stortford: 
aged  42. 

9th.    Lakoslow,  Eobert,  Esq.,  district  judge,  of  Ceylon ;  aged  63, 

11th.    Mtjlliks,  Edward,  Esq.,  solicitor ;  aged  46. 

23rd.    Edoab,  Joseph,  Esq.,  solicitor,  Weston-super-Mare. 

29th.  FuLLBETOir,  Lord.  The  Bench  of  the  Supreme  Court  of 
Scotland  has  been  deprived  of  one  of  its  brightest  ornaments,  and 
most  distinguished  Judges,  by  the  death  of  Lord  Fullerton.  His 
lordshipwas  born  in  the  year  1775,  and  died  in  the  78th  year  of  his 
age.  He  was  the  third  son  of  the  late  William  Fullerton,  Esq.,  of 
Carstairs,  who,  after  making  a  fortune  in  India,  purchased,  on  his 
return  to  Scotland,  the  estate  of  Carstairs,  in  Lanaskhire.  Here 
Mr.  Eullerton  resided  for  many  years,  and  died  at  a  good  old  age, 
much  respected  and  esteemed.  His  son,  John,  the  late  Judge, 
derived  from  his  father,  under  a  testamentary  bequest,  a  compara- 
tively small  annuity,  till  he  should  attain  the  age  of  twenty-eight. 
This  annuity  being  sufficient  for  his  moderate  wants,  he  was  induced, 
soon  after  he  was  called  to  the  Bar,  to  neglect  its  duties,  and  to  in- 
dulge in  the  more  enticing  occupations  of  literature  and  social  inter- 
course. But  when  the  annuity  came  to  an  end,  he  was  obliged  to 
exert  himself  in  his  profession,  and  to  display  those  talents  with 
which  nature  and  education  had  so  liberallv  endowed  him.  He  was 
educated  at  the  High  School  of  Edinburgh,  and  he  afterwards  went 
to  a  French  school  at  Kensington.  He  then  returned  to  Edinburgh, 
and  loined  those  philosophical  and  professional  classes  which  are 
usually  attended  by  the  candidates  for  the  Bar.  Afterwards  he 
studied  for  two  years  at  the  University  of  Qottingen,  and  availed 
himself  of  the  admirable  tuition  in  philosophy  and  jurisprudence,  for 
which  that  celebrated  seat  of  learning  has  been  so  long  distinguished. 
On  his  return  to  Scotland  he  was  called  to  the  Bar,  but  for  several 
years  he  passed  his  time  in  the  manner  already  mentioned.  During 
the  war  with  France,  he,  like  some  of  his  brethren  at  the  Bar  (two 
of  whom  ar^  now  on  the  Bench),  accepted  a  commission  as  the 


Events  of  the  Quarter.  177 

captaiQ  of  a  local  mQitia  regiment.  The  late  Hon.  Henry  Erskine^ 
the  brother  of  Lord  Erskine,  a  well-known  and  highly  distinguished 
member  of  the  Scottish  Bar,  was  related  by  marriage  to  Lord 
Pullerton,  and  he  proved  a  kind  friend  and  patron  of  his  young 
kinsman.  Lord  Fullerton's  early  attachment  to  literature  never  fo]> 
sook  him-,  even  when  he  came  to  be  much  engaged  in  professional 
avocations.  He  delighted  to  the  last  period  of  his  life,  in  those 
classical  studies  which  had  previously  engaged  so  much  of  his  atten- 
tion, and  he  was  a  diligent  and  discriminating  reader,  not  only  of 
metaphysical  and  theological  works,  but  also  of  all  our  modern 
literature.  "When  he  engaged  in  the  practice  of  the  Bar,  he  brought 
to  this  employment  a  great  fund  of  juridical  knowledge  and  of  sound 
practical  wisdom  ;  and  though  he  never  attained  to  the  highest 
eminence  at  the  Bar,  his  talents  were  universally  acknowledged,  and 
his  pleadings  were  much  admired.  He  was  called  to  the  Bar  in 
1798,  though,  he  did  not  commence  his  practice  for  several  years. 
But  as  soon  as  he  did  so,  his  fame  gradually  rose,  and  he  was  at 
length  so  generally  esteemed  one  of  the  soundest  and  best  intelligent 
members  of  the  profession,  that,  though  a  Whig  in  his  political  views, 
he  was,  in  the  year  1829,  selected  by  Sir  Sobert  Peel,  then  the  Home 
Secretary,  to  occupy  a  vacant  seat  in  the  Bench.  For  about  ten 
years  he  officiated  as  a  Lord  Ordinary  in  the  Outer  House,  when,  in 
May,  1839,  he  was,  on  the  resignation  of  Lord  Corehouse,  appointed 
one  of  the  Judges  of  the  Inner  House  of  the  first  division.  This  is 
the  court  of  review  of  the  judgments  pronounced  by  the  lords  ordinary 
in  the  Outer  House  ;  and  here  his  comprehensive  views  of  jurispru- 
dence, and  his  correct  knowledge  of  business,  had  ample  opportunities 
of  being  displayed.  During  his  whole  judicial  career,  he  preserved 
such  a  calm  and  dignified  deportment,  and  was  so  remarkable  for 
candour,  courteousness,  and  intelligence,  as  to  be  a  perfect  model  of 
a  Judge.  During  the  long  period  he  sat  in  this  court,  he  commanded 
the  respect  and  esteem  of  all  its  members,  and  of  the  public  at  large. 
It  was  frequently  remarked,  of  late  years,  when  this  Court  was  com- 
posed of  Lord  President  Boyle,  Lord  Mackenzie,  Lord  Fullerton,  and 
Lord  Jeffrey,  that  such  a  combination  of  talent  was  unrivalled  by  any 
Court  of  Justice  in  Europe.  Each  of  these  eminent  men  was  dis- 
tinguished by  peculiar  intellectual  qualities;  which  were  singularly 
adapted  to  the  position  in  which  they  were  placed,  and  which  har- 
moniously combined  to  give  great  weight  to  their  judicial  decisions. 
And  perhaps  Lord  Fullerton,  the  last  survivor  of  these  gifted  Judges, 
was,  upon  the  whole,  the  most  eminent,  in  his  judicial  character,  of 
any  of  them.  He  added  to  a  correct  knowledge  of  law,  such  a  clear 
logical  view  of  every  case,  that  no  sophistry  or  fallacy  could  bewilder 
or  mislead  him  ;  and  he  may  be  justly  regarded  as  the  most  accom- 
plished Judge  who,  for  many  years,  has  adorned  the  Scottish  Bench. 
Lord  Fullerton  did  not  mingle  much  in  general  society,  but  his 
manners  were  30  bland  and  elegant  that  he  was  greatly  esteemed  by 
a  large  circle  of  friends.  He  was  a  Fellow  of  the  Royal  Society  of 
Edinburgh,  and  a  member  of  various  other  literary  and  scientific 
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societies.  With  the  exception  of  slight  occasional  attacks  of  gout 
Lord  Eullerton  enjoyed  good  health,  and  was  never  absent  from  the 
Bench  till  about  two  years  ago,  when  hia  health  began  to  give  way. 
He  then  went  to  England,  but,  after  a  short  absence,  he  retomed, 
and  resumed  his  duties  as  a  Judge ;  and  though  his  bodily  frame  was 
weak,  his  intellectual  vigour  was  entire.  At  the  meeting  of  the 
Court  in  Nov.  1853,  he  found  himself  unable  to  discharge  the  duties 
of  his  office,  which  he  accordinglv  resigned ;  but  before  his  resigna- 
tion was  accepted,  he  was  cut  off  by  a  sudden  attack  of  disease. 


9fch.  Pltjis^kbt,  Lord ;  aged  89  years.  He  was  the  youngest  son 
of  the  Eeverend  Thomas  Plunket,  the  minister  of  a  Presbyterian 
Chapel  in  Enniskillen.  .  Having  obtained  a  scholarship,  he  graduated 
at  Trinity  College,  Dublin,  and  entered  in  1787  the  profession  which 
he  pursued  with  so  much  zeal  and  talent.  By  the  influence  of  Lord 
Charlemont,  who  was  one  of  the  leaders  of  the  Irish  liberal  party,  he 
obtained  a  seat  in  the  House  of  Commons,  of  which  he  was  a  member 
nearly  twenty  years.  His  eloquence  and  address  there  procured  for 
him  twice  the  office  of  Attorney-general,  once  that  of  Chief  Justice  of 
Common  Pleas,  and  twice  that  of  Lord  Chancellor  of  Ireland,  from 
which  he  retired  into  private  life  in  1841,  on  the  receipt  of  a  qucui 
mandate  from  Lord  Ebrington  that  he  should  resign  the  great  seal. 
Having  no  alternative  left  him,  after  such  a  letter  from  his  lord 
lieutenant,  he  sent  in  his  resignation  to  Lord  Melbourne,  and  only  a 
few  days  afterwards,  Sir  John  Campbell,  now  Lord  Campbell,  was 
createa  Lord  Chancellor  of  Ireland.  In  the  House  of  Commons 
Lord  Campbell  will  ever  be  remembered  for  the  part  he  took  during 
the  debates  on  the  Union,  and  for  the  attacks  mtule  on  the  Treasury 
Bench.  The  line  of  conduct  he  there  adopted  won  for  him  golden 
opinions  in  the  Courts  of  Law,  as  was  proved  by  his  rapidly  increas- 
ing business  in  Dublin  and  on  the  North- West  Circuit,  in  which  his 
eloquence  and  brilliancy  were  particularly  displayed. 

9fch.    Sagk)»^,  Wm.,  Esq.,  solicitor,  oi  Scarborough ;  aged  62. 
12th.    Aldbb,  Chas.  Finlay,  Esq.,  in  his  61st  year,  of  Amoldville, 
county  of  Dublin,  barrister. 
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ESTsrs  or  couet. 

Public  Examination  of  the  Students  of  the  Inns  of  Court,  held  at 
Lincoln' s-inn  Hall,  on  the  11th,  12th,  and  13th  dajs  of  January,  1854. 
The  Council  of  Legal  Education  have  awarded  to  Jasper  Kenrick 
Peck,  Esq.,  student  of  Lincoln' s-inn,  a  studentship  of  fifW  guineas 
per  annum,  to  continue  for  a  period  of  three  years.  Walter  Bobinson, 
Esq.,  student  to  the  Inner  Temple,  a  certificate  of  honour,  as  having 
passed  the  second  best  examination.  Charles  Piffard,  Esq.,  student 
pf  Lincoln' s-inn,  Henry  Bowcliffe,  Esq.,  student  of  the  Inner  Temple, 
and  J.  George  Norton  Darby,  Esq.,  student  of  Lincoln' s-inn,  certi- 
ficates that  they  have  satis&ctonly  passed  a  public  examination. 
By  order  of  the  council, 

(Signed)        Bichakd  Eethsll,  Chairman. 
Council  Chamber,  Lincoln' s-inn,  January  17, 1854. 


TITHE  COMMUTATION. 

TO   THE   EBITOB  OP   THE   LAW  MAOAZIKE. 

-  Sib, — As  your  readers  may  feel  anxious  to  know  the  result  of  the 
com  averages  for  the  seven  years  to  Christmas  last,  publiahed  in  the 
London  Gazette  of  Friday  last,  viz, —  « 

"Wheat 6*.  0(?.  peip  imperial  bushel. 

Barley  3*.  94i.  ditto. 

Oats 2*.  6id'  ditto. 

I  beg  to  state,  for  their  information,  that  each  lOQl,  of  tithe-rent- 
charge  will,  for  the  year  1854,  amount  to  90i.  19*.  5i.,  which  is  a 
reduction  of  nearly  three-quarters  per  cent,  from  the  Jast  year's 
value. 

The  following  statement,  from  my  "  Annual  Tithe  Commutation 
Tables,"  will  show  the  worth  of  1001.  tithe-rent-charge  for  each  year 
since  the  passing  of  the  Tithe  Commutation  Act,  viz, ; — 
For  the  year  £    s,     d, 

1837 98  13    9i 

1838 97    7  10 

1839 95    7    9 

1840 98  15    9i 

1841 102  12    5i 

1842 106    8    2i 

1843 105  12    2i 

1844 104    3     5i 

1845 103  17  lU 

1846 102  17    8i 

1847 99  18  lOi 

1848 102    1    0 
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1849 100    3    7i 

1850 98  16  10 

1851 96  11    4f 

1852 93  16  Hi 

1853 9113    oi 

1854 90  19    5 


£1,788  18    Q\ 


General  average  for  18  years,  £99    7     8^ 

1  am,  sir,  your  most  obedient  servant, 

Chables  M.  Willioh. 
22,  Suffolk  Street,  Pall  Mall  East,  January  9, 1854. 


Chakitt  Trusts  Act,  New  O&debs,  etc. — Charities  are  divided 
into  two  classes — the  firtst,  where  the  annual  income  exceeds  30/. ; 
and  the  other,  where  the  annual  income  does  not  exceed  30Z.  The 
Board  of  Commissioners  are  the  sole  judges  as  to  which  of  these 
two  classes  any  particular  charity  comes  under,  and  their  certificate 
is  finally  to  determine  the  question. 

The  Master  of  the  Eolls  and  the  Vice-Chancellors,  upon  applica- 
tion to  them  in  Court  or  in  chambers,  are  to  exercise  jurisdiction 
over  the  more  valuable  class  of  charities,  which  the  Court  of  Chancery 
or  the  Lord  Chancellor  formerly  exercised  upon  iuformation,  bill, 
or  petition.  And  over  the  poorer  class — that  of  30/.  and  under — 
jurisdiction  over  their  management,  except  where  the  Board  otherwise 
orders,  is  given  to  "  Di^rict  Courts  of  Bankruptcy,  and  the  County 
Courts." 

When  a  charity  is  applicable  wholly  or  partiallv  for  objects  within 
any  special  district,  the  Court  of  that  district  has  the  jurisdiction. 
W  here  a  charity  is  applicable,  wholly  or  partially,  within  two  or  more 
of  these  courts  (and  so  each  and  all  would  have  concurrent  jurisdic- 
tion), one  only  of  them  shall  exercise  it  at  the  same  time  over  any 
charity ;  and  the  Board  is  to  order  which  court  it  is  to  be. 

The  Orders,  for  regulating  the  proceedings  before  these  District 
Courts,  are  to  be  made  by  the  Lord  ChanceUor ;  and  the  first  batch 
are  as  follow : — 

"That  any  application  to  the  Master  of  the  Rolls,  or  to  a  Vice -Chan- 
cellor, under  *  The  Charitable  Trusts  Act,  1853,*  section  28,  shall  be  made 
by  summons,  and  such  summons  may  in  the  form  set  out  in  schedule  A, 
annexed  to  the  G-eneral  Order  of  the  16th  day  of  October,  1852,  or  as 
near  thereto  as  the  nature  of  the  case  may  permit. 

**  The  fees  payable  on  proceedings  before  the  Master  of  the  Bolls,  or 
any  of  the  Vice-Chancellors,  under  the  said  Act,  shall  be  the  same  as  are 
payable  according  to  the  Order,  of  the  23rd  day  of  October,  1862,  in 
respect  of  other  proceedings  commencing  by  summons,  and  shall  be 
collected  by  means  of  stamps,  as  directed  by  the  Order  of  the  25th  day 
of  October,  1852. 

"  In  all  cases  in  which  the  Master  of  the  Bolls,  or  any  Vice-Chancellor, 
shall  direct  that  any  matter  commenced  by  summons  under  the  said  Act 
ihall  be  heard  in  open  court,  the  same  fees  shall  be  payable,  and  the  same 
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costs  shall  be  allowed,  as  would  have  been  payable  in  respect  of  any  other 
matter  so  heard. 

**  No  Order  made  under  the  said  Act  by  the  Master  of  the  Bolls,  or  by  any 
of  the  Vice- Chancellors,  shall  be  subject  to  appeal  where  the  g;ross  annual 
income  of  the  charity  has  not  been  declared  by  the  Charity  Commissioners 
for  England  and  Wales  to  exceed  one  hundred  pounds,  unless  the  Master 
of  the  Ilolls,  or  the  Vice-Chancellor  by  whom  such  order  may  have  been 
made,  shall  certify  that  such  appeal  ought  to  be  permitted,  either  abso- 
lutely, or  on  such  terms  as  the  said  Master  of  the  Soils  or  Yice-Chimcellor 
may  think  fit  to  impose. 

(Signed)  Cbanwobth,  C. 

John  Komillt,  M.  E. 

BiCHABD  T.  KlNBBBSLKT,  Y.  C. 

John  Stuabt,  V.  C. 
W.  P.  Wood,  V.  C." 

No  proceedings  under  this  Act  can  be  taken  to  try  any  title,  either 
at  law  or  in  equity,  as  between  any  charity  or  trustee,  and  any  party 
claiming  an  adverse  interest.  All  such  questions  must  be  tried  in  the 
usual  manner,  and  after  the  established  principles  of  the  Courts  of 
Law  and  Equity. 

The  secretary  of  the  Board  is  created  a  corporation  sole,  under  the 
name  of  "  The  Treasurer  of  Public  Charities,"  for  the  purpose  of 
holding  and  conveying  real  property,  including  leaseholds  for  lives  or 
years  ;  and  where  estates  are  vested  in  persons  who  do  not  manage 
or  apply  the  income,  and  in  other  cases  (when  it  may  appear  to  the 
Court  having  jurisdiction  over  the  charities  that  it  is  desirable)  the 
estate  may  be  vested  in  "  The  Treasurer  of  Public  Charities,"  merely 
by  an  order  of  the  Court.  No  conveyance  is  to  be  requisite,  and  the 
treasurer  becomes,  by  virtue  of  the  said  '*  order,"  a  bare  trustee. 
The  respective  Courts  may  afterwards,  if  it  seems  good  to  them, 
revest,  also  by  an  order,  the  estate  in  the  acting  trustees  of  the 
charity. 

The  secretary  (with  any  other  public  officer  whom  the  Lord 
Chancellor  may  appoint)  may  also,  by  order  of  a  Judge,  be  appointed 
"  official  trustees  "  of  charitable  funds,  which  are  invested  in  stock, 
shares,  or  other  securities  of  like  nature. 

The  administration,  however,  of  the  annual  income  arising  from 
such  stocks  transferred  to  the  official  trustees,  is  still  to  be  left 
to  the  proper  person  who  originally  managed  the  charity. 

One  of  the  most  important  sections  in  this  Act  is  the  54th,  w^hich 
empowers  the  Board  to  frame  schemes  for  the  more  beneficial  applica- 
tion or  management  of  charities.  By  this  and  the  five  following 
sections,  it  is  provided,  that  whenever  it  shall  appear  to  the  Board 
that  a  new  scheme  is  desirable,  but  which  cannot  readily  or  at  all  be 
carried  out  under  the  jurisdiction  of  the  Act,  but  would  require 
the  authority  of  Parliament,  the  matter  of  schemes  may  be  referred 
to  an  Inspector  for  Local  Inquiry,  who  is  to  report  the  result 
of  inquiry  to  the  Board.  Such  schemes,  when  approved,  are  to 
be  certified  by  the  Board,  a  copy  of  such  certificate  to  be  deposited 
in  the  parish  or  district,  and  notice  given.  The  schemes,  when 
certified,  may  be  carried  into  effect  by  Act  of  Parliament. 


(    182    ) 


%iift  of  i^iD  t^licatfoiu;* 


Abbott — Law  of  Merchant  Ships  and  Seamen.  Ninth  edition.  B; 
W.  Shee,  Serjeant  at  Law.    Koyal  8vo.  328.  cloth. 

Amos — ^An  Introductory  Lecture  on  the  Law  of  Property,  delivered  in. 
Downing  College,  Cambridge,  October,  1853.  By  A.  Amos,  Jleq.,  Bar- 
rister.   8vo.  Is.  sewed. 

Archhold — The  Succession  Duty  Act,  1853 ;  with  Practical  Notes  and 
an  Litroduction.   By  J.  F.  Archbold,  Esq.,  Barrister.    12mo.  7s.  6d.  cloth. 

Aston — The  Practice  of  the  High  Court  of  Chancery  at  Lancaster.  By 
J.  J.  Aston,  Esq.,  Barrister.    8vo.  12s.  boards. 

Ayekboum — ^The  Practice  of  the  High  Court  of  Chancery.  Fourth 
edition,  carefully  revised.  By  T.  H.  Ayckbourn,  Esq.,  Barrister,  and 
H.  Ayckbourn.    Part  I.  (to  be  completed  in  3  parts)  8fl.  sewed. 

Blaine — ^Law  of  Artistic  Copyright  and  its  Defects.  By  D.  'R.  Blaine* 
Esq.,  Barrister.    8vo.  3s.  6d.  cloth. 

Braithwaite  —  Oaths  in  Chancery.  By  T.  W.  Braithwaite.  12mo. 
2s.  6d.  cloth. 

Broom-'Axi  Introductory  Lecture  on  the  Study  of  the  Law,  delivered 
in  the  Inner  Temple  Hall,»lf  ov.  1863.  By  Herbert  Broom,  Esq.,  Barrister. 
8vo.  Is.  sewed. 

Bunjfon — ^A  Treatise  on  the  Law  of  Life  Assurance,  the  Assignment  of 
Policies,  and  Equitable  Liens ;  including  the  Consideration  of  tlie  Secent 
Legislation — the  Succession  Duty  and  Income  Tax  Acts.  By  C.  J.  Bunyon, 
Esq.,  Barrister.    8vo.  21s.  cloth. 

Creasy — The  Eise  and  Progress  of  the  English  Constitution.  By 
E.  S.  Creasy,  Esq.,  Barrister.    Post  8vo.  9s.  6d.  cloth. 

Dacis — Prize  Essay  on  the  Laws  for  the  Protection  of  Women.  By 
J.  E.  Davis,  Esq.,  Barrister.    Post  8vo.  6s.  cloth. 

Elmer — The  Lunacy  Eegulation  Act  of  1853,  with  Notes  and  Index. 
By  J.  Elmer.    12mo.  4s.  6d.  cloth. 

Mnlaison — ^New  Government  Succession  Duty  Tables,  for  the  Use  of 
Successors  to  Property.  By  A,  G.  Finlaison,  Actuary.  Post  8vo.  58. 
doth. 

Foster — ^Elements  of  Jurisprudence.  By  C.  J.  Foster,  Esq.,  Barrister. 
Post  8vo.  6s.  cloth. 

Glen — The  Act  to  extend  and  make  compulsory  the  Practice  of  Vacci- 
nation, and  the  Common  Lodging  Houses  Act,  1853.  By  W.  C.  Glen, 
Esq.,  Barrister.    12mo.  2s.  6d.  bouds. 
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Grav — The  Country  Attorney's  Fraotioe.  Seventh  edition.  By  J.  Gray, 
Esq.,  fiarrister.    12s.  6d.  cloth. 

Gray — ^A  Treatise  on  the  Law  of  Costs  in  Actions  and  other  Proceed- 
ings in  the  Courts  of  Common  Law  at  Westminster,  By  J.  Gray,  Esq., 
Barrister.     8vo.  2l8.  cloth. 

Gfrotius  on  the  Eights  of  War  and  Peace.  An  abridged  Translation. 
By  W.  Whewell,  D.D.    8vo.  14s.  cloth. 

Hudson — The  Executor's  Guide.  By  J.  C.  Hudson.  New  edition. 
Foolscap  8yo.  6s.  cloth, 

Justinian  —  The  Institutes  of  Justinian;  with  English  Introduction, 
Translation,  and  I^otes.  By  J.  C.  Sandars,  Esq.,  Barrister.  8yo.  15s. 
cloth. 

Xerr — ^An  Action  at  Law,  comprising  an  Outline  of  the  Jurisdiction  of 
the  Superior  Courts  of  Common  Law ;  with  an  Elementary  View  of  the 
Proceedings  in  Personal  Actions  and  in  Ejectment.  By  £.  M.  Kerr, 
Esq.,  Barrister.    12mo.  lOs.  boards. 

Law — ^Acts  for  Building  and  Promoting  the  Building  of  Additional 
Churches  in  Populous  Parishes,  arranged  and  harmonized,  with  a  Pre- 
,  amble,  Appendix,  and  Index.     Third  edition.     By  J.   T.  Law,  A.M . 
8vo.  7s.  6d.  boards. 

iMmley — The  Nuisances  and  Diseases  Prevention  Act,  1848;  with  an 
Introduction,  Notes,  and  Appendix.  Second  edition,  with  the  Statute  of 
1849.    By  W.  G.  Lumley,  Esq.,  Barrister.    12mo.  3s,  boards. 

Municipalities — ^Defects  in  the  Law  of  Municipalities,  with  a  Plea  for 
Amendment.    By  a  Solicitor.    8vo.  Is.  sewed. 

Namier — Commentaries  on  the  Law  of  Prescription  in  Scotland.  By 
M.  Napier,  Advocate.    8vo.    Part  II.  sewed.    Edinburgh. 

Faterson — The  Practical  Statutes  of  the  Session  1863,  with  Introduc- 
tion, Notes,  and  Index.  By  W.  Paterson,  Esq.,  Barrister.  12mo.  10s.  6d. 
cloth. 

Pye — ^An  Essay  on  Charitable  Trusts.  By  H.  J.  Pye,  Esq.  Post  8vo. 
6d.  sewed. 

Boss — Leading  Cases  in  the  Commercial  Law  of  Scotland.  By  George 
Boss,  Advocate.    Vol.  I.  royal  8vo.  1^.  17s.  6d.  cloth.   Edinburgh. 

JSussell — A  Letter  to  the  Eight  Hon.  Lord  Brougham  on  the  Improve- 
ment and  Consolidation  of  the  Law  of  Arbitration.  By  F.  Eussell,  Esq., 
Barrister.    8vo.  Is.  sewed. 

Saunders — The  Militia  Acts  and  Eegulations ;  with  Notes  and  Index. 
By  T.  W.  Saunders,  Esq.,  Barrister.  Second  edition.  12mo.  8s.  6d. 
cloth. 

Scott —  Burials  (beyond  the  Metropolis)  Act,  16  &  17  Vict,  c.  134 ; 
together  with  the  Incorporated  Clauses  from  the  Metropolitan  Burials 
Act,  1852 ;  Cemeteries  Clauses  Act,  1847,  &o.  By  J.  J.  Scott,  Esq., 
Barrister.    12mo.  2s.  6d.  boards. 

Smith— k  Manual  of  Equity  Jurisprudence ;  founded  on  Story's  Equity 
and  Spence's  Equity  Jurisdiction,  By  J,  W.  Smith,  Esq.,  Barrister. 
Third  edition.    12mo.  10s.  boards. 
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Siandim  Orders  of  the  House  of  Lords  and  Ck>iimion8  relatiYe  to 
Priyate  Bills,  Session  1854.    12mo.  5s.  cloth. 

Stewart — Blackstone's  Commentaries  on  the  Laws  of  England.  The 
twenty-third  edition.  Edited  bj  James  Stewart,  Esq.,  Barrister.  4  vols. 
870.  3/.  3s.  cloth. 

Thring — The  Succession  Duty  Act,  1853 ;  with  an  Introduction,  Ex- 
planatory and  Illustrative  Notes,  and  an  Index.  By  H.  Thring,  Esq., 
Barrister.    12mo.  58.  6d.  cloth. 

Tilslev — Stamp  Acts,  and  complete  Tables  of  Duties  under  the  recent 
Acts.    By  H.  Tilsley,  Solicitor.    Fifth  edition.    8vo.  Ss.  6d.  boards. 

Voucher's  Pocket  Digest  of  the  Stamp  Duties  chargeable  in  England  and 
Wales.    32mo.  Is.  cloth. 

Williams — ^The  New  Chancery  Practice  ;  with  all  the  Decisions  to  the 
Present  Time,  Practice  at  Chambers,  Forms  of  Pleadings,  Affidavits, 
Coste,  Ac.    By.  F.  S.  Williams,  Esq.,  Barrister.    8vo.  258.  cloth. 

Wtllich*s  Income  Tax  Tables.    Fourth  edition.    Eoyal  8vo.  28.  sewed. 

JVtlUch — ^New  Succession  and  Legacy  Duty  Tables.  By  C.  M.  Willich, 
Actuary.    Post  8vo.  Is.  sewed. 

Wordsworth — The  Law  of  Mining,  Banking,  Insurance,  and  G-eneral 
Joint  Stock  Companies,  not  requiring  express  authority  of  Parliament. 
By  C.  F.  F.  Wordsworth,  Esq.,  Barrister.     Sixth  edition.    8vo.  15s.  cloth. 
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Ad  Amt  %  M  Aj^  ir  Aszir-vrt  i*  :>^  Cw^i^  C-^^  ^*^  ^^^* 

X  re^fiffls  i::iEi:^iiad  to  tbeir  *n.vn>ep  in  iho  Axv^^mJ^^ 
cokHiies  aoiL  »iae  tbem,  amc^g:  oiher  things  tv>  M  l^wul  wul 
receiTe  icnta,  and  in  amie  oses  to  sell  Iwui.*  extv^xi^  vxwx  n- 
ances,  and  lecare  the  puiduse-moaey,  and  to  gixx^  *c^vxiu^ux>* 
for  the  same. 

2.  In  the  Anstralian  colonies  and  iu  Xew  ZiNvlwul,  ft\xu\  ftW 
to  fflx  months  may  ehipse,  after  the  death  of  a  \>w1y,  Wft^^v  wxy 
knowledge  of  the  event  reaches  the  colony.  If  tho  n^vnt.  uu^ov 
and  by  virtue  of  his  power  of  attorney,  should  aoW  \aui»»  t>\oo\ito 
the  conveyance,  hand  over  the  laud  oixUu*  w  othov  ovidouot>  of 
title,  and  receive  the  purchaao-monoy,  aflor  tho  doatU  i>f  tho 
principal,  hid  hefwe  notice  thereqfhas  muhrd  /Ai*  cuhmff,  would 
such  sale  be  binding  upon  the  heir  ?  or~ 

^  The  attorney  being  also  furnUhod  with  Iwid  Ofdm,  and  oWm  limlru- 
ments  of  title. 
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3.  Would  not  the  heir-at-law  be  legally  entitled  to  evict  the 
purchaser/and  bring  detinue  for  the  title-deeds,  leaving  him  to  his 
remedy  for  the  amount  of  the  purchase-money  against  the  agent 
or  the  personal  representative  of  the  principal,  according  to  the 
circumstances  ?  ^ 

4.  The  general  rule  is,  that  a  power  of  attorney  is  revocable 
by  the  principal  at  any  time  before  it  is  acted  upon  by  the 
attorney;  but — 

5.  To  this  rule  there  is  an  exception,  namely,  that  where  the 
power  clothes  the  attorney  with  an  interest  upon  a  valid  consi- 
deration,— as,  for  instance,  where  it  is  given  as  a  security, — 
it  cannot  be  revoked  by  the  principal  in  fraud  of  the  security. 

6.  It  is  a  fiirther  rule  of  law,  that  the  death  of  the  principal 
operates  as  a  revocation  of  the  power,  and  that  no  act  done  by 
the  attorney,  under  and  by  virtue  of  the  power,  after  the  death 
of  the  principal,  is  valid  and  binding. 

7.  Now  in  the  case  of  a  power  coupled  with  an  interest,  and 
therefore  not  revocable  by  the  principal  himself,  it  might  have 
been  deemed  a  fair  question  for  argument  and  consideration,  pre- 
vious to  any  judicial  decision  on  the  point,  whether  death  ought 
or  ought  not  to  operate  bs  a  revocation  of  such  a  power  ?  It 
might  also  have  been  deemed  a  fair  question  for  argument,  in 
the  absence  also  of  any  decision,  whether  an  act  performed  bond 
fide  hj  the  agent  after  death,  but  before  notice,  ought  not  to 
be  deemed  binding  ? 

8.  Mr.  Eam,  in  the  preface  to  his  work  on  assets,  says  : — 

"  Cases  that  for  years  have  uniformly  flowed  in  a  particular  direc- 
tion, are  not  unfrequently  met  by  an  opposing  stream,  strong  enough 
to  stem  the  older  current,  and  make  it  doubtfiil  what  course  they  ' 
will  hereafter  take.'* 

This  is  precisely  the  case  with  respect  to  the  revocation  of 
powers  of  attorney. 

1st.  We  have  the  ''older  current ^^  of  cases  deciding,  that 
where  a  power  of  attorney  is  clothed  with  an  interest,  or  is 
given  as  a  security,  it  is  not  revocable. 

*  As  to  the  manner  in  which  the  creditor  may  find  himself  between  two 
stools,  see  the  cases  of  Blades  v.  Free,  and  Smout  v,  Ilberry,  and  the 
remarks  thereon,  jjost. 
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2nd.  We  have  an  opposing  stream,  deciding  generally  that 
death  operates  as  a  revocation  of  a  power  of  attorney. 

9.  Now,  suppose  these  two  "  opposing  streams  "  to  have  met 
for  the  first  time  : — that  we  had  before  us  a  power  of  attorney 
coupled  with  an  interest,  and  that  the  principal  had  died;  ought 
the  stream  which  decides  "  that  powers  coupled  with  an  interest 
are  irrevocable,''  to  prevail  over  the  rule  that  "  death  revokes  a 
power  ?  "  or  should  the  rule,  as  to  the  absolute  revocability  of  a 
power  by  death,  be  extended  to  destroy  or  defeat  the  interest 
or  security?  In  the  absence  of  the  decisions  hereafter  to  be 
noticed,  it  might  reasonably  have  been  deemed  "doubtful  what 
course  they  (the  cases)  would  hereafter  take;"  and  as  justice 
would  seem  to  range  itself  on  the  side  of  the  interest,  and  great 
hardship  on  the  other,  the  presumption  would  have  been  on  the 
side  of  the  irrevocability  by  death  of  powers  clothed  with  an 
interest,  and  perhaps  even  on  the  side  of  the  validity  of  acts 
performed  under  powers,  after  death  and  before  notice. 

10.  By  the  civil  law,  a  payment  made  with  due  authority 
after  the  death  of  the  principal,  but  before  the  event  is  known 
to  the  agent,  is  valid.  This  rule,  it  is  believed,  prevails  in  all 
the  continental  states  which  take  their  jurisprudence  from  the 
Roman  law  : — Si  quis  debitori  suo  mandaverit  ut  Titio  solveret, 
et  debitor,  mortuo  eo,  cum  id  ignoraret  solvent,  liberari  eum 
opportet,  Dig.  xxxii.  tit.  i.  26,  sec.  1,  Paulus. 

In  the  case  of  Snaith  v.  Mingay,  1  M.  &  S.  95,  there  is  a 
dictum  of  Mr.  Justice  Bailey  supporting  this  rule  of  the  civil 
law ;  but  it  is  not  a  case  under  a  power  of  attorney,  and  has  no 
reference  to  such  an  instrument.  Moreover,  it  is  only  an  obiter 
dictum,  and  is  certainly  not  ^sustained  by  the  cases  to  which  it 
will  be  necessary  hereafter  to  refer. 

11.  Paley,  in  his  treatise  on  Principal  and  Agent,^  repeatedly 
asserts  that  an  agent's  implied  authority,  arising  firom  general 
employment,  continues  after  the  real  authority  has  ceased,  so  far 
as  regards  the  agent,  and  parties  who  have  given  and  still  give 
credit  to  him,  and  who  have  not  received  and  cannot  be  presumed 
to  have  received  notice  of  the  cessation  of  the  authority.  In 
this  he  follows  the  authority  of  Pothier,  in  his  treatise  on  ^^  obli- 

1  Pp.  123,  124,  136,  137. 
o2 
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gations."  >  This,  no  doubt,  is  true  in  the  case  of  a  principal 
still  living.  If  he  hold  out  a  party  as  his  general  and  con- 
tinuing agent,  and  credit  is  given  to  the  agent  upon  the  fiaith 
of  such  holding  out,  it  is  clear  that  the  principal,  by  a  secret 
revocation  of  the  agent's  authority,  cannot  first  encourage  and 
then  annul  his  acts.  But  this  is  a  totally  diflferent  question 
from  that  which  relates  to  death ;  and  when  we  have  examined 
the  cases,  we  may  possibly  find  that  they  involve  the  absolute 
and  unconditional  rule,  that  death  is  an  absolute  revocation  of 
the  agent's  authority. 

12.  The  rule  as  to  revocation  is  laid  down  absolutely  by  Lord 
Ellenborough  in  the  case  of  Wallace  v.  Cook,  H.  T.  1804—5, 
Esp.  117.  The  case  was  this  :  Assumpsit  for  money  had  and 
received,  brought  by  plaintiff,  as  administrator  to  his  son,  against 
a  navy  agent.  The  son  was  a  sailor,  who  had  served  on  board 
of  several  ships  of  war,  from  1794  to  1799.  In  1794  he  gave  a 
power  of  attorney  to  A.  to  receive  his  wages.  He  died  in  1799, 
and  in  1800  wages  were  paid  by  the  defendant  to  A.,  who  held 
the  power  of  attorney.  Per  Lord  Ellenborough :  "  This  is  no 
defence.  The  sailor  having  died  in  1799,  his  d^ath  was  a  revo- 
cation of  the  power,  and  no  subsequent  payment  was  legal.'* 
Now,  upon  this  taken  alone,  it  may  be  remarked,  1st,  that  it  is 
only  a  Nisi  Prim  ruling ;  2nd,  that  the  point  as  to  whether 
the  agent  had  or  had  not  notice  was  not  raised ;  Srd,  that  it  is 
not  stated  whether  A.  had  or  had  not  a  previously  created 
interest  in  the  accruing  wages.  Taken  alone,  therefore,  it 
merely  asserts  the  well-understood  rule  of  law  that  a  power  of 
attorney  is  revoked  by  death. 

13.  In  the  case  of  Watson  v.  King,  4  Camp.  272,  the  same 
learned  judge  carries  the  effect  of  death  farther  than  in  the 
above  case.     "  A  power  of  attorney,  coupled  with  an  interest y^ 

*  Evans's  Translation,  p.  1,  c.  1,  s.  1,  art.  6. 

^  The  Portsmouth  crimps  and  the  ladies  of  the  Common-hard,  who 
married  sailors  during  the  war,  seem  to  have  taken  the  precaution  of 
obtaining  a  will,  as  well  as  a  power,  if  we  may  judge  from  a  Portsmouth 
ditty.    Thus  sings  the  weeping  "  wife :" — 

**  There  he  goes,  there  he  goes ;  d — ^n  his  eyes,  there  he  goes ; 
He's  bin  a-^oing  this  quarter  of  an  hour ; 
Oh !  that  a  bullet  would  scuttle  his  nob, 
For  I  have  his  will  and  his  power." 
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cannot  be  revoked  by  the  person  granting  it^  but  is  necessarily 
revoked  by  death.  How  can  a  valid  act  be  done  in  the  name 
of  a  dead  man? 

14.  This  case  being  at  Nisi  Prius,  and  by  the  same  learned 
judge  as  Wallace  v.  Cook^  adds  nothing  to  the  authority  of  that 
case.  It  does  not  ^raise  or  decide  the  point  as  to  notice  of  the 
deaths  but  as  we  have  said^  it  carries  the  decision  in  Wallace  v. 
Cook  to  the  extrait  of  destroying  the  interest. 

15.  Still,  stopping  at  these  two  decisions,  it  would  have  been 
difBlcult  at  that  time  to  predicate  the  exact  state  of  the  law,  as 
to  the  continuation  of  the  authority  of  the  agent  or  attorney  up 
to  the  time  of  notice  of  the  death.  Undoubtedly,  a  party 
having  held  another  out  as  his  agent,  could  not,  by  revocation, 
nullify  the  agent's  acts,  where  third  parties  had  credited  the 
agent  on  the  fidth  of  such  holding  out.  Paley's  doctrine  in 
such  a  case  is  correct ;  the  authority  could  only  be  put  an  end 
to  by  notice.  Should  not  revocation  by  death  have  the  same 
extension?  No,  says  Lord  EUenborough,  because,  "how  can 
an  act  be  done  in  the  name  of  a  dead  man  V  Now  we  shall 
see  by-arid-by,  that  many  acts  can  be  done  in  the  name  of  a 
dead  man,  or  a  defunct  corporation,  so  that,  if  the  rule  as  to 
revocation  by  death  rested  on  Lord  EUenhorough's  reason  alone, 
then,  cessante  ratione  cessat  et  etiam  Ux. 

16.  There  are  cases  in  abundance  which  affirm  the  revocation 
of  the  authority  of  the  attorney  by  the  death  of  the  principal.^ 
*'  It  is  too  plain  for  argument,^'  said  Lord  Denman  in  a  recent 
case,  "that  the  power  of  attorney  granted  by  Mrs.  Moses 
expired  Upon  her  death.''  *  But  in  none  of  the  older  cases  did 
the  question  of  extending  the  authority  to  the  receipt  of  notice, 
where  acts  had  been  done  in  good  faith,  and  where  mischief 
would  follow  the  annulling  of  such  acts,  arise. 

17.  In  a  late  case,  however,  though  not  one  of  a  power  of 
attorney,  it  did  arise,  and  so  far  as  a  single  case,  decided  in 
banc,  after  full  argument,  can  do  so,  it  may  be  said  to  have 
settled  the  law,  that  the  agent's  authority  ceases  with  the  death 
of  the  principal,  although  the  agent  has  been  dealt  with  on 

'  Rex  t;.  Bedford  Level,  6  East,  356 ;  Hammond  v,  Barclay,  2  East,  227. 
-^  Graham  v.  Jackson,  6  Q.  B.  837,  and  cases  there  cited. 
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the  faith  of  the  relation — a  feature  which  would  prevent  revo- 
cation by  the  principal  himself. 

18.  The  case  was  this  :  A  man  had  for  years  cohabited  with 
a  woman  who  passed  as  his  wife.  He  went  abroad,  leaving  her 
and  her  family  in  his  residence,  thus  holding  her  out  as  his  wife 
and  agent,  capable  in  law  of  binding  him  for  necessaries.  He 
died  abroad.  It  was  admitted  that  her  implied '  authority  to 
bind  him  by  her  contracts  for  necessaries  was  as  complete  as  if 
she  had  been  his  wife ;  but  it  was  held,  that  her  authority  ceased 
with  his  death,  and  that  the  executor  was  not  bound  to 
pay  for  necessaries  supplied  after  his  death,  but  before  notice 
thereof.^ 

19.  The  conclusion  to  which  we  are  driven  by  an  examination 
of  the  English  authorities  is,  that  although  revocation  by  the 
voluntary  act  of  the  principal  would  not  be  allowed,  1st,  where 
the  power  or  authority  was  coupled  with  an  interest  upon  legal 
consideration;*  and,  2nd,  where  credit  had  been  habitually 
given  to  the  agent  on  the  faith  of  his  principal,  and  the  creditor 
had  no  notice  of  the  cessation  of  the  authority,  yet  revocation 

*  Blades  v.  Free,  9  B.  &  C.  167.  Nor  was  the  woman  liable  in  that 
case ;  because,  Ist,  she  did  not  contract  for  herself;  and  2ndly^  she  did 
not  falsely  and  fraudulently  hold  herself  out  as  the  husband's  agent ;  and 
the  hardsnip  really  is,  that  the  tradesman  was  without  remedy,  the  law 
considering  that  there  was  a  contract  with  no  one.  In  Smout  v,  Ilberry 
(10  M.  &  W.  1),  the  plaintiff  supplied  the  defendant  with  meat,  as  for  her 
husband,  who  was  abroad.  He  died  there ;  and  admonished,  probably, 
by  Blades  v.  Free,  the  action  was  brought,  not  against  the  executor,  but 
against  the  widow.  It  was  argued  from  Blades  v.  Free,  that  the  executor 
not  being  liable,  the  widow  must  be ;  but  the  Court  decided  otherwise. 

2  In  Smart  v.  Bandars  (5  C.  B.  917),  Wild,  C.  J.  thus  states  the  result 
of  the  cases : — "  On  the  subject  of  authorities  being  rendered  irrevocable 
by  an  interest,  not  much  is  to  be  found  in  the  law-books  .  .  .  the  result 
appears  to  be,  that  where  an  agreement  is  entered  into,  on  a  sufficient 
consideration,  whereby  an  authority  is  given  for  the  purpose  of  securing 
some  benefit  to  the  donee  of  the  authority,  such  an  authority  is  irre- 
vocable. Tl\is  is  what  is  usually  meant  by  an  authoritv  coupled  with  an 
interest,  and  which  is  commonly  said  to  be  irrevocable.  But  we  think 
this  doctrine  applies  only  to  cases  where  the  authority  is  given  for  the 
purpose  of  being  a  security ;  or,  as  Lord  Kenyon  expresses  it  (in  Walsh  t;. 
Whitcombe,  2  Esp.  566),  as  a  part  of  the  security ;  not  to  cases  where 
the  authority  is  given  independently,  and  the  interest  of  the  donee  of  the 
authority  arises  afterwards,  and  incidentally  only."  [As  in  the  case  of 
goods  consigned  to  a  factor,  with  authority  to  sell,  and  he  afterwards 
makes  advances;  there,  though  the  lien  remains,  the  authority  is 
revocable.] 
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by  the  death  of  the  principal  is  absolute^  and  admits  of  no  such 
exceptions. 

20.  Such  being  the  state  of  the  law  in  England^  it  remains 
for  US  to  examine  in  what  cases  it  has  been  considered  that^ 
as  applied  to  colonies  and  other  distant  places^  the  power  and 
authority  of  the  agent  or  attorney,  or  person  acting  in  a  repre- 
sentative capacity,  and  with  a  delegated  authority,  continues, 
after  the  death,  transfer,  or  dissolution  of  the  constituent  autho- 
rity, until  notice  is  received. 

21.  The  death  of  the  king  operates  at  Common  Law  as  the 
revocation  of  all  commissions  in  his  name,  unless  renewed  in 
the  name  of  his  successor ;  but  it  has  always  been  held,  that 
the  old  commissions  remain  in  force  in  the  colonies  after  the 
king's  death,  and  until  notice  thereof  is  received.  All  acts 
done  by  the  governors  and  the  judges  in  the  late  king's  name — 
grants  of  land— judicial,  prerogative,  and  other  writs — all  pro- 
ceedings carried  on  in  the  late  king's  name,  even  laws  passed 
by  the  Colonial  Assembly,  are  good  and  valid  in  law,  although 
they  are  really,  in  the  language  of  Lord  Ellenborough,  "  acts 
done  in  the  name  of  a  dead  man.'*  Acts  of  this  nature — ^the 
making  of  a  law  imposing  the  penalty  of  death,  for  example — 
are  surely  of  more  importance  than  the  transfer  of  a  trifling 
private  interest  in  land. 

22.  A  commission  under  the  Great  Seal,  granting  an  office 
during  the  pleasure  of  the  king,  is  revoked  at  Common  Law  by 
a  subsequent  grant  of  the  same  office  to  another.^  The  office 
of  governor  is  of  this  nature,  hence,  the  sealing  of  a  commission 
to  a  new  governor  operates  at  Common  Law  as  a  revocation  of 
the  former  patent ;  but  in  relation  to  the  colonies,  it  has  always 
been  considered,  both  by  the  local  authorities  and  those  in 
England,  that  all  acts  done  by  the  old  governor  after  the 
appointment  of  the  new  governor  are  good  and  valid,  until 
notice  of  the  new  commission  is  proclaimed  in  the  colony. 

23.  It  may  be  necessary  to  notice,  that  since  the  statutes  ^  for 
continuing  commissions  for  six  months  after  the  demise  of  the 

*  Not  so,  of  course,  where  the  oflGice  is  as  of  freehold.    In  such  case,  the  ' 
validity  of  the  second  grant  must  be  tried  on  sci.fa, 
2  7  Anne,  c.  1,  s.  fi. 
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Crown,  the  Common  Law  rule  may  not  require  to  be  resorted 
to  in  the  case  of  the  nearer  colonies,  but  in  the  case  of  Australia 
six  months  has  not  always  been  enough.  Some  delay  may  arise 
in  the  sailing  of  ships ;  add  to  this  an  unusually  long  passage,  and 
seven  months  may  elapse  before  the  event  of  the  king^s  demise 
can  be  officially  made  known  throughout  a  colony  where,  as 
in  New  Zealand,  communication  between  one  settlement  and 
another  is  often  a  work  of  some  months.^  In  such  a  case,  it 
might  be  absolutely  necessary  to  take  advantage  of  the  Common 
Law  rule,  and  extend  the  validity  of  all  acts  done  in  the 
deceased  monarch's  name  to  the  date  upon  which  notice  of  the 
demise  was  received  in  the  colony. 

24.  It  may  perhaps  be  thought  that  in  the  case  of  a  demise 
of  the  Crown,  acts  done  after  the  demise  and  before  notice  are 
held  to  be  good  and  valid,  on  the  ground  that  "  the  king  never 
dies.'*  If  that  were  the  case,  what  was  the  need  of  the  Act  to 
continue  Parliaments,^  and  the  Act  to  continue  Commissions  ' 
"  in  the  plantations,'^  as  well  as  in  England  ?  Moreover,  setting 
aside  the  fact  that  many  acts  of  the  governors  and  judges  are 
done  in  the  name  of  the  particular  monarch,  and  that  this  sug- 
gestion cannot  apply  to  one  commission  revoked  by  another, 
the  rule  extending  the  validity  of  acts  to  the  date  of  the  receipt 
of  notice  has  been  applied  in  many  cases  where  there  has  been 
a  dissolution  of  a  colonizing  body,  and  a  transfer  of  all  its 
rights  to  the  Crown.  Such  a  case  is  precisely  analogous  to 
the  revocation  of  a  delegated  authority  by  the  death  of  the 
principal. 

25.  The  history  of  the  American  colonies,  especially  where 
proprietary  and  corporate  rights  were  transferred  to  the  Crown, 
aflfords  many  instances  of  acts  done  by  the  delegated  authority 
after  the  dissolution  of  the  constituent  authority,  and  before 
notice  thereof  was  received  in  the  province,*  being  held  good 
and  valid.    One  of  the  most  remarkable  cases  of  this  kind  arose 


*  In  September,  1861,  there  was  no  news  at  Wellington  from  Otago, 
in  New  Zealand,  later  than  the  28th  of  May. 
'  7  &  8  Wm.  3,  c.  15.  »  6  Anne,  o.  7,  b.  8. 

^  But  not  after  notice. 
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out  of  the  sale  of  Carolina  by  the  "lords  proprietors'*  to  the 
Crown,  in  the  reign  of  George  the  Second.^ 

26.  Before  this  transfer  by  way  of  sale,  and  the  consequent 
dissolution  of  the  proprietary  body,  the  lords  proprietors  had, 
by  their  charter,  the  appointment  of  the  governor  and  other 
officers.  The  governor,  with  the  advice  and  consent  of  the 
Legislative  Council  and  Assembly,  made  laws  in  the  name  of 
the  "  lords  proprietors."  This  they  continued  to  do  after  the 
purchase  by  the  Crown.  The  joint  opinion  of  the  attorney  and 
solicitor  general  (P.  Yorke,  afterwards  Lord  Hardwicke,  and 
Talbot,  afterwards  Lord  Talbot),  was  taken,  and  it  was  to  this 
eflFect:  that  laws  passed  by  the  Governor,  Council,  and  Assembly, 
in  the  names  of  the  lords  proprietors,  after  the  sale  to  the 
Crown,  and  before  notice  of  the  transfer  had  reached  the  pro- 
vince, were  good  and  valid ;  but  that,  after  the  receipt  of  such 
notice  of  transfer,  laws  so  made  would  be  null  and  void.^ 

27.  In  the  case  of  Carolina,  Maryland,  and  Pennsylvania, 
grants  made  by  the  proprietary  authorities,  after  such  bodies 
had  ceased  to  exist  in  England,  and  before  notice,  if  otherwise 
unobjectionable,  were  in  all  cases  sustained,*  the  authority  of 
the  agent,  or  delegated  authority,  being  in  no  case  disputed  up 
to  the  time  of  notice. 

28.  In  the  year  1701  the  question  was  mooted  in  Maryland 
in  reference  to  an  Act  of  the  Legislature,  passed  in  King  Wil- 
liam's name  by  his  governor  and  by  an  assembly  convoked  by 
his  authority,  after  his  demise  and  before  notice  thereof  in  the 
colony,  which  was  considered  to  be  valid  on  the  principles  of  the 
Common  Law  j  and  the  opinion  of  Mr.  Daniel  Dulany,  '^  one 

^  "  In  Sept.  1729,  under  the  sanction  of  an  Act  of  Parliament,  and  for 
the  smn  of  22,500^.,  seven-eights  of  the  proprietors  sold  to  the  Crown  their 
territory,  their  jv/risdiction  over  it,  and  tneir  quit-rents.  Lord  Cartare 
alone,  joiningin  the  surrender  of  the  Government,  received  an  eighth  share 
of  the  soil.  This  is  the  period  when  a  royal  governor  was  first  known  in 
North  Carolina." — Bancroft,  p.  937,  small  edit. 

'  Chalm.  •*  Opinions  of  Emment  Lawyers,"  vol.  i.  238. 

'  See  the  joint  opinion  of  Sir  Dudley  Eyder,  A.G.,  and  Sir  J.  Strange, 
8.  G.,  in  Chalm.  "  Opinions,"  vol.  i.  166,  to  the  effect  that  grants  njfule 
after  the  lords  proprietors  had  ordered  the  land  office  to  shut  up,  were 
good,  but  not  after  "  advice  received  in  the  province  of  the  king's 
purchase." 
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of  the  ablest  lawyers  in  America''  in  its  favour^  has  always  been 
accepted  as  indisputable^  so  £sff  as  r^ards  the  Common  Law  of 
the  colonies.^ 

29.  In  the  coarse  of  his  very  learned  opinion  in  fELVonr  of  the 
Act  in  question^  he  cited  the  following  cases : — 

"  1.  Defendant,  in  an  assize,  pleaded  a  reooveiy  before  coimnis- 
sioners  of  Oyer  and  Terminer  of  damages,  whereof  one  moity  of  the 
land  demanded  was  in  ele^fU  taken  in  execution.  The  plamtifT 
replied,  that  after  the  said  commission  and  before  judgment  another 
commission  issued  Eish  prayed  judgment,  because  the  phiintiff  did 
not  allege  that  the  first  commissioners  had  notice  of  the  second  com- 
mission before  judgment ;  for  although  the  second  commission,  when 
executed,  has  for  some  purposes  relation  to  its  date,  yet  the  acts  done 
under  the  first  before  notice  of  the  second  were  good.  So  adjudged, 
34As8.pl.  8." 

"2.  In  a  commission  for  examining  witnesses,  the  commissioners 
examined  witnesses  after  the  king's  death  (1625)  and  before  notice. 
It  was  agreed  that  the  commission  itself  was  determined  by  the  royal 
demise  without  any  notice,  but  it  was  held  that  the  proceedings  before 
notice  were  good  (Crew  v.  Vernon,  Cro.  Car.  97)." 

"  3.  Where  a  writ  of  attachment  for  a  contempt  was  sued  out  in 
the  time  of  King  Charles  the  Second,  and  executed  at  Exeter  three 
days  after  the  king's  demise,  but  hrfore  notice  of  that  event,  the 
Court,  on  reading  the  case  of  Crew  v»  Yemon,  and  a  precedent  in 
Lord  Keeper  North's  time  (Vaughan  and  Bamfield),  were  of  opinion 
that  the  attachment  was  well  executed,  and  also  well  returned,  and 
that  the  proceeding  upon  it  since  was  good  (Birch  v.  Maypowder, 
IVem.  400)." 

"  4.  Where  a  commission  issues  to  examine  witnesses  abroad,  and 
the  plaintiff  dies  before  examination,  but  the  examination  takes  place 
before  notice  of  his  death,  that  examination  is  good,  though  the  suit 
itself  abated  by  the  death  (Thompson's  case,  3  P.  Wms.  195)." 

30.  Upon  these  several  cases^  and  upon  the  rule  under  dis- 
cussion^ Mr.  Dulany  remarks  : — 

"  Whatever  effectually  determines  a  commission  on  the  principles 
of  the  Common  Law,- — ^whether  a  royal  demise,  a  new  commission,  or 
the  death  of  the  parly,  should,  on  the  principle  of  the  objection  to  the 
(Maryland)  Act  of  1701,  invalidate  all  acts  done  under  it ;  but  the 
cases  cited  show,  that  all  acts  done  before  notice  are  valid.  When  a 
new  governor  is  appointed  in  England,  it  takes  some  time  to  convey 
hither  (i,  e.  to  America)  notice  of  the  appointment,  and  the  acts  of 
the  old  governor  before  notice  have  always  been  deemed  to  be  valid. 
Very  inconvenient  if  not  so. 

**  Should  it  be  asked,"  he  continues,  "  *  Why  then  the  statutes  of 
King  William  and  Queen  Anne  ? '     Answer :  It  takes  time,  after  a 

»  1  Chalm.  312. 
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rojal  demise,  to  settle  the  proper  arrangements  of  the  Government. 
The  Common  Law  only  supported  all  acts  performed  before  notice ; 
and  therefore  the  statutes  have  preserved  and  continued  all  commis- 
sions for  six  months,  and  thus  comprehend  acts  done  after  as  well  as 
h^ore  notice  of  the  kind's  demise.  Such  was  the  defect  of  the 
Common  Law,  and  such  the  remedy." 

31.  Here^  then^  we  have  a  long  line  of  cases,  in  part  consist- 
ing of  judicial  decisions,  and  in  part  of  the  "  opinions  of  eminent 
lawyers/'  which  have  been  so  recognized  and  acted  upon  both 
in  the  colonies  and  by  the  authorities  in  England,  with  especial 
reference  to  the  circumstances  and  condition  of  the  colonies,  as 
to  amount  to  authorities  little  short  of  judicial  decisions,  affirm- 
ing the  validity  of  many  and  various  solemn  acts  performed 
by  the  delegated  authority  after  the  constituent  authority  has 
ceased  by  transfer,  extinguishment,  or  death,  but  before  notice 
of  such  cessation  has  reached  the  colony.  This  current  of  cases 
is,  in  the  apt  language  of  Mr.  Ram,  already  cited,  "  met  by  an 
opposing  stream"  intrinsically  weaker  than  the  "  older  current,'^ 
and  moreover  not  considered  with  especial  reference  to  colonial 
"  circumstances  and  condition.'*  I  say  weaker ;  because,  first, 
the  English  cases  commence  with  NiH  Pritu  decisions,  in  which 
the  point  as  to  the  effect  of  notice  in  extending  the  time  up  to 
which  the  agent  could  perform  a  valid  act  was  not  raised,  and 
the  only  case  decided  in  Banco  is  the  only  case  ^  in  which  the 
point  as  to  notice  was  especially  raised  and  decided,  approved 
of,  no  doubt,  in  another  case,^  in  which,  however,  that  point  did 
not  arise.  Considered  with  reference  to  transactions  in  England, 
it  has  been  shown,  that  at  one  time  some  reasonable  doubt 
might  have  been  entertained  whether  the  point  as  to  notice 
would  be  so  decided ;  and  taking  the  two  cases  of  Blades  v. 
Pree'  and  Smout  v.  Ilberry*  together,  it  cannot  be  denied  that 
what  has  been  laid  down  as  the  Common  Law  rule  must, 
in  a  vast  number  of  instances,  be  against  equity  and  good 
conscience. 

82.  Considered  with  especial  reference  to  the  colonies,  the 
rule  laid  down  and  acted  upon  in  so  many  instances  is  open  to 
no  such  equitable  and  moral  objection,  whilst  the  objections 

*  Blades  v.  Free.  '  Graham  v.  Jackson,  6  Q.  B.  811. 

3  9  B.  &  C.  167.  MO  M.  &  W.  1. 
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against  the  English  rule  operate  in  the  colonies  with  donble 
force.  These  cases  also  effectually  answer  Lord  EUenborough's 
question^  "  How  can  a  valid  act  be  done  in  the  name  of  a  dead 
man?^^  And  so  far  as  his  ruling  may  be  supposed  to  depend 
on  his  reason^  they  go  to  weaken  that  ruling.  We  have  acts 
done  in  the  name  of  a  dead  king^  good  and  valid;  we  have  acts 
done  in  the  name  of  a  dead  corporation^  good  and  valid ;  we 
have  acts  done  in  the  names  of  Commissioners  of  Oyer  and 
Terminer  and  of  colonial  governors  when  officially  dead^  good 
and  valid ;  we  have  acts  done  in  a  cause  in  existence  no  longer, 
in  consequence  of  the  death  of  a  plaintiff^  good  and  valid ;  acts 
the  most  solemn  and  important  known  to  the  law,  compared 
with  which  any  act  by  a  private  agent  and  attorney  must  be 
deemed  insignificant,  nay  almost  paltry  ! 

83.  In  considering  whether  what  may  be  called  the  "  colonial 
rule,^'  extending  the  validity  of  acts  to  notice,  or  the  English 
rule,  making  the  authority  of  the  agent  terminate  with  death, 
ought  to  be  adopted  by  the  colonial  Courts,  it  should  not 
be  forgotten  that  the  colonies  take  the  law  of  England  not 
absolutely  and  unconditionally,  but  only  ^^so  far  as  may  be 
consistent  with  their  circumstances  and  condition.^'  In  many 
instances,  a  common  law  of  the  colonies  has  grown  up,  founded 
on  colonial  custom,  utterly  unknown  to  the  law  of  England.^ 
In  other  cases,  laws  the  most  solemn  have  been  decided  not  to 
have  force  in  the  colonies,  because  obviously  they  were  not 
"  applicable  to  their  circumstances  and  condition ; "  the  Mort- 
main and  Usury  Acts  may  be  cited  as  instances. 

^  j^.^.  In  the  old  colonies  of  America,  in  the  present  British  North 
American  colonies,  and  in  the  Australian  colonies,  a  custom  has  grown  up 
to  allow  a  certain  and  ascertained  per  centage,  by  way  of  liquidated 
damages,  on  a  returned  bill  of  exchange.  See  Kent's  Com.  Am.  Law, 
vol.  iii.  s.  44,  p.  116.  This  custom  has  been  aflfirmed  in  New  Zealand,  by 
the  v^dict  or  a  jury  of  merchants,  and  was  approved  of  by  the  Chief 
Justice  Martin,  in  Gibson  and  Mitchell  v.  Matson,  Sup.  Court,  Auckland, 
7  June,  1850.  In  the  United  States,  and  in  man^  of  our  colonies,  this 
right  to  recover  damages  is  now  regidated  and  restricted  by  statute.  Yet 
it  is  unknown  to  the  law  of  England  (Mellish  v,  Simeon,  2  H.  Bl.  378 ; 
De  Tastet  v.  Baring,  11  East,  265) ;  and  to  the  law  of  Prance  (Code  du 
Com.  177—186).  Bv  a  custom  also  prevailing  in  the  South  Seas,  salvage 
cannot  be  claimed  tor  saving  a  ship  in  distress,  mutual  danger  having 
established  the  rule  of  mutual  and  gratuitous  aid :  Somes  v.  Blisfl,  MS., 
London  Sittings  before  Tindal,  C.  J.,  1842. 
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34.  The  most  conspicuous  feature  in  the  colonial  condition 
is  distance  from  England^  the  distance  of  the  agent  from  the 
principal.  The  time  allowed  in  aQ  calculations  for  the  average 
passage  is  120  days.  Hence  acts  may  be  done  by  the  agent  in 
perfect  good  faith  months  before  the  death  of  his  principal  can 
be  known.  The  mischief  of  permitting  the  heir  or  personal 
representative  to  annuls  or^  more  properly  speakings  ignore  such 
acts  cannot  fail  to  be  great.  While  the  "colonial  rule"  is  safe, 
just,  and' equitable,  the  "English  rule*'  cannot  fail  to  be  pro- 
ductive of  evil  in  every  shape, — ^inconvenience,  confasion,  ab- 
surdity, and  even  positive  injustice.*  Is  not  this  an  evil  to  be 
avoided  ? 

35.  Whether  the  judges  of  our  colonial  Courts  would  think 
themselves  justified,  or  even  empowered,  to  give  effect  to  what 
we  have  caUed  the  "colonial  rule,'^  to  the  exclusion  of  the 
"  English  rule,"  may  be  doubted ;  and  yet  something  may  be 
said  in  favour  of  their  competency  to  do  so. 

36.  Under  the  rule  as  to  "  applicability,"  it  should  seem  that 
the  colonial  judges  have  Aill  and  competent  authority  of  inter- 
pretation, sufficient  to  justify  them  in  giving  effect  to  the 
colonial  rule,  to  the  exclusion  of  the  English  rule.  The 
strength  clearly  lies  on  the  side  of  what  we  have  called  the 
colonial  rule,  namely,  that  acts  done  and  completed  under  and 
by  virtue  of  a  power  of  attorney,  or  other  authority,  after  the 
death  of  the  principal,  and  before  notice  of  his  death  reaches 
the  agent  in  the  colony,  shall  be  deemed  good  and  valid,  and 
binding  on  the  heirs,  executors,  and  administrators. 

*  Can  it  be  said  that  these  words  are  too  strong  P  Land  in  the  colony 
is  sold  by  the  agent  nnder  a  power  of  attorney,  after  the  owner's  death, 
but  before  notice.  The  agent  has  executed  a  conveyance,  received  the 
purchase-money,  and  remitted  it  to  a  supposed  owner.  The  owner  being 
dead,  the  executor  takes  the  money  as  assets,  and  perhaps  distributes  it. 
The  heir-at-law  goes  to  the  oolong,  and  brings  ejectment  against  the 
purchaser.  The  purchaser  proves  his  purchase,  &c.,  but  the  judge  tells 
the  jury  "  this  purchase  was  bad ;  the  agent's  power  terminated  on  the 
death  of  the  principal."  So  the  jui^  gi^e  their  verdict  for  the  heir,  and 
the  pur^aser  is  tiurned  out.  How  is  he  to  recover  P  He  cannot  recover 
against  the  agent  (Smout  v,  llberry).  He  cannot  recover  against  the  heir, 
for  the  heir  did  not  receive  any  part  of  the  purchase-money.  He  could 
har(Uy  recover  against  the  executor,  he  has  fully  administered.  It  is  very 
doubtful  whether  a  suit  of  Equity  might  right  him ;  and  a  suit  is  said  to 
be  not  worth  commencing  unless  the  matter  be  worth  1,000^. 
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37.  The  "  colonial  rule/'  however,  should  not  extend  too  far. 
For  instance,  it  should  not  relieve  the  purchaser  from  any  pre- 
caution which  he  would  be  required  to  adopt  if  he  were  dealing 
with  the  principal.  Thus,  he  should  be  bound  to  require  all 
evidences  of  title,  land  orders.  Crown  grants,  &c.,  as  the  case 
might  be.  If  the  owner  retain  in  his  own  possession  all  his 
evidences  of  title,  and  merely  send  to  some  one  in  the  colony  a 
power  of  sale,  no  man  in  his  senses  would  be  content  with 
that  title;  because  the  owner  might  himself  convey  in  England, 
handing  over  to  his  vendee  his  title-deeds.  But  if  he  deprive 
himself  of  the  power  of  making  a  good  title  in  England,  by 
transmitting  his  title-deeds  and  power  of  attorney  to  one  in  the 
colony,  then  the  suggested  rule  might  with  safety  prevail.  In 
short,  the  owner  should  not  be  empowered  by  any  rule  of  law 
to  sell  in  two  places  at  one  and  the  same  time ;  yet  the  "  Eng- 
lish rule "  obviously  has  that  tendency,  so  far  as  the  heir  and 
personal  representative  are  concerned.^ 

For  the  encouragement  of  colonial  Legislatures  to  deal  with 
the  subject,  we  may  state,  that  a  colonial  Act  declaring  and 
enacting  that  the  colonial  rule  should  prevail,  by  extending  the 
authority  of  the  agent  to  the  receipt  of  notice  of  the  death  of 
his  principal,  though  reversing  the  rule  of  law  which  is  now 
well  established  in  the  mother  country,  would  not  be  repugnant 
within  the  meaning  of  the  rule,  as  limited  and  explained  in  our 
last  paper. 

^  The  granting  of  double  conveyances,  or  of  incumbering  land  already- 
charged  with  a  concealed  incumbrance,  is  called  stellionatus  by  the  civfi 
lawyers,  and  is  punishable  as  a  fraud.  The  word  is  said  to  be  derived 
from  stellio,  a  spotted  lizard — quo  nullum  animal  fraudulentius  homini 
invidet  (Plin.  Nat.  Hist.  lib.  xxx.  c.  10)  :  a  bad  character  less  appUcable 
to  the  lizard  than  to  a  spotted  snake,  "  a  beast  more  subtil  than  any  beast 
of  the  field  that  the  Lord  had  made."  (See  Erskine,  Institutes,  b.  4, 
tit.  10,  79.)  The  term  seems  less  defined  under  the  old  Eoman  law 
(Dig.  47,  tit.  20),  and  would  almost  include  any  kind  of  fraud  not  other- 
wise defined ;  but  in  all  cases  it  seems  to  include  the  idea  of  double- 
dealing,  or  craft, — of  fraudulently  doing  something  twice  that  could  only 
be  innocently  done  once:  as  receiving  a  debt  a  second  time  that  baa 
been  paid ;  and  representing  as  one  thing  what  was  really  another,  -^ 
e.  g,  passing  coimterfeit  money.  Our  false  pretences  would  come  within 
8telU(matus, 
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Art.  II.— colonial  LEGAL  POLICY. 

Independence   of  the   Judges.  —  Appointment   of  Queen's 

Counsel. 

THERE  are  two  subjects  of  public  policy,  connected  with  the 
administration  of  justice  in  our  colonies,  whicli  it  may  be 
well  to  dispose  of,  before  proceeding  further  with  our  brief  dis- 
cussions on  ''Points  of  Colonial  Law;'*  namely,  1.  The  Inde- 
pendence of  the  Judges  of  the  Courts,  and  especially  the  Superior 
Courts  of  our  colonies ;  and  2ndly,  The  Institution  of  Colonial 
Queen's  Counsel.    And  first,  as  to 

The  Independence  of  the  Judges. 

The  general  subject  of  the  position  of  our  colonial  judges  has 
been  very  ably  considered  in  a  report  of  a  committee  of  the 
Society  for  Promoting  the  Amendment  of  the  Law,  to  which 
the  subject  was  referred.  The  two  principal  recommendations 
of  the  committee  were,  that  the  salaries  of  the  colonial  judges 
should  be  secured  to  them  by  positive  enactment,  and  that 
they  should,  as  in  England,  hold  their  oflBlces  during  good 
behaviour. 

Lord  Durham,  in  his  celebrated  report  on  the  civil  govern- 
ment of  Canada,  made  a  similar  recommendation,  as  an  essential 
part  of  his  plan,  considered  as  a  whole,  for  quieting  the  discon- 
tents which  then  prevailed;  but  which,  under  the  wise  provision 
of  a  responsible  ministry,  have  since  ceased  in  the  united 
Canadas,  as  well  as  in  the  rest  of  the  British  North  American 
colonies. 

In  this  country,  the  two  principles  above  alluded  to  have  so 
completely  grown  into  constitutional  axioms,  that  it  would  seem 
almost  unnecessary  to  expatiate  on  them  at  this  day,  were  it 
not  that  in  Australia,  and  in  some  other  colonies,  the  question 
is  stiU  in  an  unsettled  and  far  from  satisfactory  state. 

By  the  Act  for  the  better  government  of  the  Australian 
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colonies,  an  attempt  was  made  to  secure  to  the  judges  their 
then  existing  salaries.  The  principal  object  of  that  Act  was  to 
establish  partly  representative  legislative  councils  in  Victoria 
(Port  Phillip),  South  Australia,  and  Van  Dieman's  Land.  In 
handing  over  to  the  several  legislative  councils  the  ordinary 
revenues  of  the  respective  colonies,  the  Act  reserved  certain 
sums,  specified  in  three  schedules,  in  the  first  of  which  the 
salaries  of  all  the  judges  were  included.  In  process  of  time, 
however,  chiefly  in  consequence  of  the  discovery  of  gold,  the  sums 
so  reserved  became  inadequate  in  those  colonies  most  affected 
by  the  discovery.  The  legislative  council  of  Victoria  therefore 
raised  the  salaries  of  the  judges,  among  Hiose  of  other  public 
ofBlcers;  and,  we  believe,  the  council  of  South  Australia  did 
the  same.  The  inconvenience  of  this  was,  that  the  salaries  so 
voted  were  not  secured  by  a  permanent  Act,  but  were  merely 
included  in  the  vote  of  the  year.  Thus,  as  to  that  portion  of 
the  salary  of  one  judge  only,  secured  by  the  schedule  before 
mentioned,  it  was  in  the  nature  of  a  permanent  enactment ; 
but  as  to  the  remaining  portion  of  the  salary  of  that  judge 
(the  chief  justice),  and  as  to  the  whole  of  the  salaries  of  the 
other  judges,  subsequently  appointed,  it  was  really  an  annual 
vote. 

For  this  no  blame — ^no  narrowness  of  view  can  be  imputed 
to  the  Legislature.  They  were  embarrassed  by  the  schedule. 
It  is  due  to  all  the  legislatures  of  the  Australian  colonies  to  say 
that  they  have  invariably  taken  enlarged,  and  what  we  are  here 
in  the  habit  of  considering  constitutional,  views  of  the  admin- 
istration of  justice.  In  the  new  constitutions,  now  under 
discussion  and  consideration  in  all  the  Australian  colonies, 
there  cannot  be  a  doubt  but  that  the  councils  will  not  only 
perform  their  part  of  the  duty  of  securing  the  independence  of 
the  judges,  but  they  will  also  strenuously  urge  upon  the 
advisers  of  the  Crown  the  good  policy  of  placing  the  judges  on 
the  same  footing  of  independence  as  they  enjoy  in  this  country. 

Assuming  that  the  Australian  Legislatures  will  secure  to  the 
judges  independence,  by  means  of  permanency,  so  far  as  remu- 
neration is  concerned,  it  is  to  be  hoped  that  the  Crown  will  be 
advised  to  complete  the  measure  of  good,  by  making  the  tenure 
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of  the  judge's  office  during  good  behaviour,  instead  of  during 
her  Majesty's  pleasure. 

The  expression,  during  good  behaviour  —  quamdiu  bene  se 
gesserint — ^haa^a  definite  legal  meaning,  fixed  by  a  long  train  of 
decisions,  going  as  far  back  as  the  reign  of  Edward  the  Third. 
In  all  commissions  or  grants,  whether  of  a  public  cat  private 
nature,  the  words  in  question  have  been  held  to  import  an  office 
or  estate  for  the  life  of  the  grantee,  determinable  only  by  his 
incapacity  from  mental  or  bodily  infirmity,  or  breach  of  good 
behaviour.^ 

Permanency  of  tennre  and  security  of  remuneration  have 
been  adopted  into  the  constitution  of  the  United  States,  as  the 
only  certain  means  of  securing  the  independence,  purity,  and 
integrity  of  the  Bench.  Upon  this  subject  we  shall  offer  a 
short  extract  from  a  celebrated  American  publication,  issued 
during  the  discussions  touching  the  provisions  of  the  constitu- 
tion of  the  United  States : — 

''  The  standard  of  good  behaviour,"  says  tbe  Federalist^  ^'  for  the 
continuance  in  office  of  the  judicial  magistracy,  is  certainly  one  of 
the  most  valuable  of  the  modem  improvements  in  the  practice  of 
government.  In  a  monarchy  it  is  a  most  excellent  barrier  to  the 
de^otism  of  the  prince ;  in  a  republic  it  is  a  no  less  excellent  barrier 
to  the  encroachments  and  oppressions  of  the  representative  body. 
And  it  is  the  best  expedient  which  can  be  devised  m  any  government 
to  secure  a  steady,  upright,  and  impartial  administration  of  the  laws. 
Whoever  attentively  considers  the  different  departments  of  power, 
must  perceive  that  m  a  government  in  which  thejr  are  separated  from 
each  other,  the  judiciary,  from  the  nature  of  its  functions,  will 
always  be  the  least  dangerous  to  the  political  rights  of  the  constitu- 
tion, because  it  will  be  least  in  a  capacity  to  annoy  and  injure  them. 
The  executive  not  onlv  dispenses  the  honours,  but  holds  the  sword 
of  the  communitv.  The  Legislature  not  only  commands  the  purse, 
but  prescribes  the  rules  by  which  the  duties  and  rights  of  every 
citizen  are  to  be  regulated.  The  judiciary,  on  the  contrary,  has  no 
influence  over  either  the  sword  or  the  purse,  no  direction  either  of 
the  strength  gt  of  the  wealth  of  sociel^,  and  can  take  no  active 
resolution  whatever.  "It  may  truly  be  said  to  have  neither  force  nor 
wiM^  but  merely  judgment ;  and  must  ultimately  depend  upon  the 
aid  of  the  executive  arm  for  tbe  efficacious  exercise  even  of  this 
faculiy." 

It  is  not  by  contrasting  the  present  pure  and  exalted  cha- 

^  See  the  judgment  of  Lord  Holt,  in  Harooort  f^.  Fox,  1  Show.  426, 
606,  536;  and  S.  C.  in  Show.  ParL  Cases,  158. 
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racter*  of  the  English  Bench  with  its  servile,  corrupt,  and 
tyrannical  condition  under  the  house  of  Stuart  that  we  can 
arrive  at  any  just  conception  of  the  effect  of  the  tenure  during 
good  behaviour.  In  all  probability,  the  Bench  would  have 
improved  immeasurably  during  the  last  two  centuries  without 
any  change  of  tenure.  A  Scroggs  or  a  Jefl&4es  could  not  now 
be  found  among  the  class  of  men  from  whom  the  judges  are 
selected,  even  if  impunity  and  support  in  oppression  and* 
cruelty  under  another  James  were  possible  at  the  present  day. 
But  it  cannot  be  doubted  that  we  may  trace  improvement  from 
the  moment  of  the  change  of  tennre,  and  the  present  character 
of  the  English  and  American  Benches  must  be  taken  to  be  the 
ultimate  result  of  that  change,  in  conjunction  with  other 
improvements  in  the  principles  of  government. 

So  conspicuously  is  this  the  case,  that  what  all  constitutional 
writers  have  regarded  as  a  most  vicious  tenure  of  judicial  office 
has  certainly  not  produced  a  body  of  corrupt  and  vicious  judges 
in  our  colonies.  The  fact  is,  that  the  state  of  opinion  towards 
the  judges  in  England  has  been  transferred  to  our  colonies,  so 
that  practically  and  substantially  the  tenure  of  the  judge^s  office 
in  our  colonies,  though  nominally  during  the  pleasure  of  the 
Queen,  has  really  become  a  tenure  during  good  behaviour.  No 
instance  has  occurred  of  the  actual  removal  of  a  judge,  except 
for  very  gross  misconduct.  On  one  occasion,  it  is  true,  a  very 
unwise  attempt  was  made  to  force  the  chief  justice  of  Van 
Diemen's  Land  to  take  leave  of  absence  on  account  of  a  deci* 
sion  adverse  to  the  views  of  the  executive.  But  the  judge  very 
properly  refused  to  take  leave,  and  it  is  understood  that  a  very 
severe  censure  of  the  governor  (Sir  William  Denison)  by  the 
then  minister  for  the  colonies  terminated  the  imseemly  attempt. 

There  are  some  evil  tendencies  springing  from  the  present 
nnconstitutional  tenure  of  the  judicial  office  which  prevails  in 
most^  of  our  colonies,  which  the  report  of  the  Committee  of  the 
Law  Amendment  Society  does  not  touch  upon.  On  these  ten- 
dencies we  shall  offer  a  few  observations. 

First,  the  public  is  apt  to  believe,  or  at  least  to  suspect,  that 

*  By  the  Charter  of  Justice  of  the  Cape  of  Good  Hope,  the  judges  of 
that  colony  hold  their  offices  during  good  behaviour* 
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the  judge  wUo  is  dependent  on  the  will  of  the  Crown^  being 
influenced  by  his  fear  of  possible  if  not  probable  privation  of 
office^  in  the  event  of  a  decision  adverse  to  the  Government^  will 
generally  lean  towards  the  executive  to  a  greater  or  less  extent^ 
according  to  the  degree  of  his  conscientiousness  and  his  moral 
courage.  The  most  obviously  correct,  learned,  and  upright 
decision  of  the  judge  in  fevour  of  the  Crown,  especially  during 
periods  of  excitement,  will  always  be  suspected  to  have  been  in- 
fluenced by  the  fact,  that  he  only  holds  office  during  the  Queen^s 
pleasure.  Even  with  the  tenure  during  good  behaviour,  tiiere 
is  quite  disposition  enough — sometimes,  indeed,  too  much — to 
lean  towards  the  Government.  The  class  to  which  the  judges 
belong, — ^their  social  intercourse  with  the  governing  class, — 
their  intermarriages  and  family  connections,  —  their  habitual 
professional  traditions  and  sympathies, — aU  predispose  them  to 
support  executive  authority,  without  the  need  of  any  additional 
motive,  addressed  to  the  minds  of  the  timid,  in  the  shape  of  a 
perpetual  reminder  of  the  ^theoretically  fragile  nature  of  their 
tenure  of  office.  From  this  circumstance,*  even  some  of  the 
most  firm  and  conscientious  of  our  colonial  judges  have  occa- 
sionally come  under  temporary  popular  suspicion.  Generally 
speaking,  however,  the  Bench  in  our  Australian  colonies,  and 
we  believe  in  our  colonies  generally,  is  looked  up  to  with  very 
great  respect  by  the  public,  and  with  the  single  exception  we 
have  alluded  to,  the  governors  of  the  Australian  colonies  and  of 
New  Zealand  have  usually  been  especially  careM  to  maintain 
the  authority  of  the  Courts.  Still,  the  tendency  in  the  objec- 
tionable tenure  to  arouse  popular  suspicion  as  to  the  impartiality 
of  the  judge  is  obvious,  and  its  removal  highly  desirable. 

Upon  the  mind  of  the  judge,  also,  the  tenure  of  office  has 
a  tendency  to  act  unfavourably,  perhaps  without  his  being 
aware  of  it.  It  may  not  be  much ;  but,  considered  as  a  ten- 
dency, it  is  quite  worth  taking  into  account.  A  judge  of 
limited  experience,  as  most  colonial  judges  are  when  first 
appointed,  and  therefore  not  perfectly  confident  in  his  owA 
powers,  especially  if  of  a  more  or  less  timid  character,  would 
be  disposed  to  lean  unduly  towards  the  Crown, — ^unconsciously, 
no  doubt,   and  therefore  not  unconscientiously.     His  reason 

p2 
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miglit  perhaps  asstire  him  that  no  such  groBS  case  had  occurred 
as  a  judge  deprived  of  ofiBlce  for  a  conscientious  decision  against 
the  Crown^  even  though  the  decision  were  erroneous.  But  his 
fears  might  perhaps  whisper  more  or  less  loudly^  that  the 
power  existing^  he  could  never  be  secure  against  its  exercise. 

With  men  of  stronger  minds  and  equal  conscientiousness^ 
the  precarious  tenure  might  have  quite  a  different  tendency. 
Incidit  Sdllam  qui  vult  vitare  Charybdin :  in  endeavouring  to 
arm  himself  against  the  supposed  tendency  of  the  tenure  during 
pleasure  to  make  him  lean  to  the  side  of  the  Crown,  his  very 
strength  might  make  him  bend  the  bow  too  much  the  other 
way,  and  give  himself  an  unconscious  bias  against  the  Crown — 
the  stronger  party.  We  happen  to  know  one  case  where  this 
was  suspected,  though  most  unjustifiably  so.  A  colonial  Court 
had  giv6n  a  very  important  and  very  elaborate  decision  against 
the  Crown.  In  a  conversation,  not  unfairly  or  ill-naturedly 
meant,  among  a  number  of  the  highest  officers  of  the  colony, 
one  remarked  that  '^  it  was  satisfactory,  in  a  constitutional  point 
of  view,  that,  in  spite  of  the  fact  that  the  judges  held  their 
office  during  pleasure,  the  decision  )vas  consistent  with  the 
safety  of  the  judges,  and  that  there  was  a  presumption  in  favour 
of  the  decision,  from  the  fact  that  it  was  against  interest.'' 
The  reply  by  another  public  officer  was :  ''  Might  not  the  desire 
of  the  judges  to  show  their  independence  somewhat  influence 
them  to  decide  against  the  Crown  ?'*  No  suspicion  of  this 
kind  could  have  arisen  in  men's  nynds,  if  the  tenure  had  been 
during  good  behaviour,  which,  as  we  have  already  stated,  means 
tenure  for  life. 

We  must  again  remind  the  reader  that  we  have  spoken  above 
merely  of  tendencies.  Generally  speaking,  the  judge's  tenure 
of  office  is  scarcely  ever  present  to  his  mind.  His  desire 
almost  invariably  is  to  decide  correctly,  and  to  give  the  best 
and  clearest  reasons  for  his  decision.  By  the  first,  he  siitisfiea 
his  own  conscience;  by  the  second,  he  satisfies  the.pubUc  mind. 
And  let  it  not  be  Baid  that  he  ought  to  content  himself  with 
the  first,  and  altogether  disregard  his  professional  and  judicial 
reputation.  No  doubt  it  is  his  first  duty  to  be  right,  but  it  is 
by  no  means  unimportant  that  he  should  convince  the  public 
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that  be  is  so;  and  tUs  lie  can  only  do  by  exposing^  in  the 
clearest  manner^  the  process  of  reasoning  by  which  he  amved 
at  his  ultimate  opinion.  The  curt  certificate  which  our 
Common  Law  judges  send  to  the  Court  of  Chancery^  can  never 
be  so  satisfactory  or  so  useful  as  a  well-reasoned  and  dearly- 
explained  judgment.  What^  indeed^  is  the  object  c^  such  judg- 
ments^ but  to  instruct  and  satisfy  the  public,  ••  e.  the  professional 
mind? 

Let  the  tendencies  to  which  we  haye  alluded  be  ever  so  small, 
first,  to  produce  unjust  suspicion  on  the  part  of  the  public,  and, 
second,  a  slight  leaning  in  either  one  direction  or  the  other  on 
the  part  of  the  judge, — let  their  operation  be  ever  so  infrequent, 
they  are  at  least  sufficient  to  make  it  desirable  that  they  should 
be  removed;  and  this  we  earnestly  hope  will  not  be  lost  sight 
of  among  the  constitutional  reforms  in  which  the  colonists  are 
now  engaged. 

One  word,  in  conclusion,  as  to  the  mode  of  effecting  it.  A 
short  imperial  Act  might  be  made  to  apply  to  all  our  colonies. 
It  might  be  merely  what  is  called  an  enabling  statute,  enacting 
that  in  any  statute  which  might  be  passed  by  the  Legislatures  of 
the  colonies  to  secure  permanent  sakries  to  the  judges,  it  should 
be  lawful  for  the  said  Legislatures  to  insert  a  clause  providing 
that  the  judges  should  hold  office  during  good  behaviour,  instead 
of  during  the  pleasure  of  her  Majesty,  as  heretofore,  and  that 
such  clause  should  be  good  and  valid,  any  rule  as  to  repugnancy 
(as  interfering  with  her  Majesty's  pren^ative),  or  any  clause  in 
the  commission  of  the  said  judges  to  the  contrary  notwith- 
standing. 

If  any  of  the  colonies  should,  without  such  imperial  enact- 
ment, introduce  a  clause  in  any  constitutional  Act,  providing 
that  the  judges  should  hold  office  during  good  behaviour,  it 
would  be  necessary  to  reserve  such  local  Act  for  her  Majesty's 
pleasure.^  But  in  the  present  temper  and  disposition  of  English 
statesmen  towards  our  colonies,  there  is  not  mudi  doubt  that 
her  Majesty  would  be  advised  to  consent  to  so  salutary  an 
abridgment  of  the  prerogative. 

^  See  Pai>er  on  the  Doctrine  of  Bepugnancy  of  Colonial  Laws,  in  the 
Imw  Magazine  for  February,  1864.  ** 
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It  is  also  clearly  within  the  prerogative^  for  her  Majesty^  by 
warrant  under  the  signet  and  sign  manual^  to  instract  her 
goremors  to  issue  new  oommissions  to  aQ  her  colonial  judges, 
altering  the  tenendum  in  the  manner  above  contemplated. 

QuEEN^s  Counsel. 

It  will  not  be  at  all  difiicult  to  show  that  the  institution^  so 
to  speak,  of  Queen's  counsel  and  patents  of  precedence  would 
be  as  useful  in  our  Australian  colonies  as  it  has  been  found 
to  be  here.  Let  us  remind  our  readers  of  the  object  of  the 
appointment  of  Queen's  counsel,  and  the  granting  of  patents  of 
precedence.  It  is  not  so  much  to  give  rank  or  consequence  to 
the  individual  barrister,  as  to  place  the  successful  man  in  a 
position,  for  the  convenience  of  himself  and  others,  which  he 
would  not  enjoy  according  to  the  date  of  his  call  to  the  Bar. 

If  there  existed  no  mode  of  a}tering  the  order  of  precedence, 
jgreat  inconvenience  would  often  arise,  not  so  much  to  the 
barrister  who,  by  reason  of  his  superior  talents  £»  a  leader,  takes 
a  high  place,  as  to  the  less  able  or  less  fortunate  members  of 
the  profession,  and  especially  as  to  the  body  of  clients. 

This  is  practically  familiar  to  most  of  the  profession ;  but  it 
may  be  worth  a  short  explanation,  for  the  benefit  of  the  non- 
professional reader.  Let  it  be  supposed,  for  the  sake  of  clear- 
ness of  conception,  that  the  barristers  practising  in  a  court  are 
five  in  number, — ^A,  B,  C,  D,  E,  taking  precedence  in  the 
order  of  the  letters;  it  may  so  happen  that  C  is  the  ablest 
and  most  successful.  In  all  the  causes  in  which  C  hap- 
pened to  be  engaged,  he  would,  of  course,  hold  the  leading 
brief.  Now,  if  nothing  has  occurred  to  change  the  order  of 
precedence,  A  and  B  cannot  act  as  his  juniors,  and  D  and  E 
must  be  taken.  Thus  A  and  B,  though  perhaps  well  qualified 
to  act  as  junior  counsel,  are  ^^sbelved,^^  except  in  the  few  cases 
in  which  C  is  not  retained.  D  and  E  consequently  have  a 
monopoly,  not  by  means  of  any  superior  talents  of  their  own, 
but  by  the  mere  accident  that  a  barrister  inferior  in  mere 
seniority  has  taken  a  leading  position. 

Even  if  the  average  talents  of  the  men  above  C  and  the  men 
•below  him  be  equal,  those  above  him  will,  in  all  probability. 
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nay  almost  certainly^  be  superior  in  experience;  and  this  ad«> 
vantage  is  not  only  barren  to  themselves^  but  is  wholly  lost  to 
tiie  suitor^ 

The  only  remedy  for  this  is^  that  some  power  should  exist  to 
confer  upon  C  professional  rank  above  all,  and  then  A,  B,  D, 
and  E  compete  fairly  inter  ae  for  the  junior  briefs. 

Many  instances  are  known  to  members  of  the  Bar,  even  of 
comparatively  short  standing,  where  the  attorney,  the  great 
dispenser  of  briefs,  is  compelled  to  ask  (in  cases  where  two 
counsel  axe  required)  of  the  barrister  to  whom  he  has  given  a 
leading  brief,  '^  Is  Mr.  A  your  junior  V  and  so  on,  until  he  gets 
an  answ^  in  the  affirmative.  Something  of  this  sort  might 
perhaps  occur  oftener,  if  the  attorney  had  not  the  Law  List  to 
refer  to. 

It  is  among  the  traditions  of  the  Bar,  that  the  opposition  of 
bis  late  Majesty  King  Geoi^e  the  Fourth  to  all  applications  for 
^'m]k/^  on  behalf  of  Mr.  Brougham,  was  much  more  injurious 
to  some  of  his  seniors  on  the  northern  circuit  than  to  the 
learned  gentleman  himself.  For,  as  long  as  he  had  leading 
brie&,  and  he  was,  as  the  phrase  is,  '^in  every thing,^^  it  was  not 
of  any  great  importance  to  him  who  was  his  junior,  provided 
he  had  a  competent  man.  But  it  was  of  great  importance  to 
Mr.  Brougham^s  seniors  in  standing,  whether  in  stuff  or  silk, 
for  it  gave  to  his  jimiors  a  monopoly  of  junior  briefis,  and 
"  shelved^'  a  considerable  proportion  of  the  circuit.  And  this 
monopoly  was  not  the  result  of  their  own  ability — ^though  some 
were  really  .able  men — but  simply  the  effect  of  the  monarch's 
dislike  to  his  queen's  fearless  advocate. 

Many  of  the  men  so  shelved,  though  they,  no  doubt,  wanted 
some  quality  essential  to  a  leader,  or  at  least  had  all  the  qualities 
in  a  less  degree  than  the  great  advocate  we  have  named,  were 
profound  and  most  industrious  lawyers ;  and  the  union  of  their 
peculiar  talents  and  acquirements,  with  the  leadiujg  aptitude  of 
a  Brougham  or  a  Scarlett,  would  have  made  up  that  aggregate 
of  qualities  necessary  to  the  proper  and  successful  conduct  of  a 
great  cause.  By-  this,  the  public,  or  rather  such  of  the  public 
as  happened  to  be  suitors,  suffered,  for  they  were  deprived  of 
some^st-class  talent,  and  were  compelled  to  take  second-rate 
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men  as  juniors ;  or  to  say  the  least,  their  field  of  choice  was 
narrowed. 

In  Canada^  it  has  been  the  custom  for  many  years  to  appoint 
Queen's  counsel,  and  it  is  beUeved  the  same  practice  prevails  in 
the  other  British  North  American  colonies.  We  beheve  also 
the  institution  is  as  old  as  the  old  colonies,  but  we  haye  no 
record  at  hand  to  verify  the  impression.  In  Australia  nothing 
of  the  kind  exists.  Sut  in  some  of  those  colonies  the  Bar 
consists  of  men  of  very  great  talent  and  professional  skill, 
whose  quantum  of  practice  is  no  more  measured  by  the  date  of 
their  admission  to  the  colonial  Bar  than  it  would  be  here. 

The  inconvenience  is  perhaps  less  felt  in  Australia  than  it 
would  be  here,  from  the  fact,  that  if  a  man  fail  at  the  Australian 
Bar,  he  does  not  hang  about  the  courts  for  years,  lounging  with 
a  collapsed  bag  in  his  hand,  and  tossing  for  oyster  luncheons 
with  others  in  similar  circumstances ;  but  he  at  once  takes  to 
some  other  pursuit — converts  his  law  library,  if  he  have  one, 
into ''  maiden  ewes,*'  and  waits  upon  Providence  until  the  increase 
thereof  grows  into  a  fortune.  The  effect  of  this  is  to  elevate 
the  average  ability  of  the  Australian  Bar,  by  annually  weeding 
it  of  the  unsuccessful  and  the  disappointed.  Some  "shelved" 
men  may  also  be  thus  driven  away. 

It  seems  to  us,  therefore,  that  even  making  due  allowance  for 
the  safety  valve  of  other  pursuits,  it  would  be  of  no  small 
advantage  to  the  Australian  colonies,  if  the  practice  of 
appointing  '^Queen's  counsel''  {eo  nomine  and  with  all  the 
functions  within  the  local  jurisdiction  which  Queen's  counsel 
enjoy  here)  were  introduced,  at  least  into  the  larger  colonies. 
It  might  be  regulated  by  statute,  or  the  governor  might  be 
empowered  by  royal  warrant. 

Some  checks  upon  its  exercise  would  however  be  necessary, 
at  least  so  long  as  the  present  mode  of  governing  by  a 
minority,  with  an  irresponsible  ministry,  is  maintained,  other- 
wise political  partisans  would  alone  have  the  rank  conferred 
upon  them,  and  the  object  of  the  institution  would  be  entirely 
defeated.  These  checks  would  be  very  simple  in  their  nature. 
The  governor  should  in  no  case  be  empowered  to  appoint, 
without  the  formal  recommendation  of  the  judges,  or  at  least. 
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of  the  chief  jostiee;  and  the  judges^  or  the  chief  justice/ 
would  only  recommend  on  the  express  application  of  the  bar- 
rister who  desired  the  distinction.  With  such  checks  and 
formalities  the  rank  would  no  doubt  fall^  in  most  cases,  to  the 
true  leaders.  None  other  would  be  foolish  enough  to  applj^ 
except  in  the  yeiy  rare  case  of  a  man  (checked,  as  all  would  be^ 
by  the  verdict  of  the  profession)  who  mistook  his  own  peculiar 
powers.  We  have  had  in  this  country  occasional,  but  not  very 
finequent,  instances  of  men  in  large  practice,  with  stuff  gowns, 
who  have  lost  the  greater  part  of  it  on  taking  silk;  bul^  gene^ 
rally  speaking,  men  know  their  own  strength  and  their  own 
weakness.  The  profession,  too,  acts  as  a  vigilant  police  over 
every  member  of  its  own  body;  the  pretensions  of  individuals 
would  be  canvassed  as  in  England ;  the  law  officers  of  the 
Crown  would  be  consulted  by  the  judges;  and  as  guardians  of 
the  Bar  to  a  far  greater  extent  than  the  judges  are  in  England,' 
those  dignitaries  would  not  recommend  except  where  the  eleva- 
tion  of  the  applicant  would  be  beneficial  to  the  profession  at 
large.  Of  his  own  interest  the  applicant  himself  must  be  the 
judge. 

Though  the  governor  should  in  no  case  appoint  without 
recommendation,  he  should  be  clothed  with  the  power  of 
refusal,  even  contrary  to  recommendation.  There  may  be 
State  reasons,  and  even  personal  reasons,  against  the  elevation 
of  a  particular  individual.  The  veto  would,  in  practice,  be  very 
rarely,  perhaps  never  exercised;  and  public  opinion,  with  a 
representative  Legislature  and  a  responsible  ministry,  would  be  ^ 
sufficient  guarantee  against  its  wanton  refusal.  Even  the  same 
man  who  would,  as  governor,  be  inclined  to  abuse  the  power 
of  appointment,  if  unchecked,  would  abstain  from  wantonly 
refusing  to  exerdse  that  power,  in  the  case  of  a  formal  recom- 
mendation of  the  judges,  supported  by  the  general  concurrence 
of  the  profession. 

'  The  functions  exercised  by  the  Lord  Chancellor  (the  giver  of  silk)  in 
Bnsland,  are  in  the  Australian  colonies  divided.  The  Supreme  Court  of 
each  colonv  exercises  his  equity  jurisdiction,  and  the  governor  is  keeper 
of  the  seal.  The  judges  are,  of  course,  alone  cognizant  of  the  claims  of 
the  Bar. 

'  There  is  no  circuit-mess  to  maintain  a  strict  etiquette. 
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Corpus  Juris  Canonici,  post  J.  H.  Boehmeri  curam  brevi  adnotatione 

critica  instructum,    ad  exemplar  Eomanum    denuo    edidit  M.  L. 

Eichter,  J.U.D.,  et  in  Academia  Marburgensi  Professor  Publicus 

Ordinariufl.    4to.    Leipsic,  1839. 
Grundsatze  des  Xircbenrechts  der  Xatboliscben  und  der  EYangeliscben 

Eeligionspartbe  iin  Deutscbland,  yon  K.  F.  Eiebbotn.    2  vols.  8yo. 

Gottingen,  1831—1833. 
Manuel  du  droit  Ecclesiastique  de  toutes  les  Confessions  Cbretiennea. 

Par  M.  Ferdinand  Walter ;  traduit  de  TAllemand,  avec  la  cooperation 

de  Tauteur,  par  A.  de  Roquemont,  docteur  en  droit.   8vo.  Paris,  1840. 

IT  seems  now  to  be  pretty  generally  acknowledged  that  the 
Roman  jurisprudence,  as  the  scientific  groundwork  of  legis- 
lation throughout  the  greater  part  of  Europfe,  is  worthy  of  a 
larger  share  of  attention  than  has  hitherto  been  bestowed  upon 
it  by  English  lawyers ;  so  that  not  only  have  individuals  appUed 
themselves,  more  or  less  seriously,  to  making  acquaintance  with 
it,  in  a  number  hitherto  unprecedented,  but  a  beginning,  at  the 
least  an  experiment,  has  been  made  towards  introducing  it  as 
an  element  into  bur  legal  education.  Indeed,  one  or  two  gen- 
tlemen have  already  bestowed  upon  their  country  some  practical 
results  of  their  studies,  in  the  shape  of  projects  of  reform  devised 
after  Roman  models,  evidencing,  it  is  true,  rather  a  laudable 
zeal  than  any  very  accurate  conception  either  of  the  system 
they  had  to  deal  with,  or  of  that  by  which  they  proposed  to 
amend  it,  yet  by  no  means  without  their  value,  as  indications, 
•in  a  certain  sense,  of  a  more  enlightened  state  of  thought  and 
feeling. 

There  exists,  however,  another  system  of  jurisprudence, 
equally  vast  with  the  Roman,  of  historical  importance  infinitely 
greater,  of  practical  applicability  far  more  direct,  which  has 
not  yet  been  drawn  within  this  sphere  of  increased  activity. 
True  it  is  that  in  scientific  merit  the  Canon  Law  stands 
very  far   behind  the   Pandects,  in   which  the  true  value  of 
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Justiniaa's  compilation  chiefly  resides.  The  popes^  coundk, 
and  &thers  forbid  and  enjoin^  persuade  and  disapprove  merely ; 
they  know  nothing  of  that  refined  analysis  which  distin- 
guishes the  classical  jurists^  and  whidi  renders  the  fragments 
of  them  that  we  possess  so  well  worth  the  study  of  a  lawyer^ 
even  when^  as  with  ourselves^  they  have  no  practical  bearing 
on  the  system  he  is  himself  conversant  with.  On  the  other 
hand^  the  papal  collection  is  a  most  important  historical 
monument;  it  sums  up  in  itself  one  great  phase  of  develop- 
ment in  the  European  mind ;  it  is  a  great  record  and  a  great 
lesson.  In  this  point  of  view^  however^  it  is  an  object  of  general 
rather  than  of  strictly  professional  interest;  but  in  the  latter, 
too/  it  is  very  far  indeed  from  being  deficient.  To  say  nothing 
of  its  direct  and  obvious  importance  in  all  ecclesiastical  and  matri- 
monial questions^,  in  respect  of  which  a  real  acquaintance  with 
its  principles  is  but  ill  supplied  by  occasional  indexhunting  in 
.  Sanchez  or  Covarruvias,  the  study  of  the  Canon  Law  furnishes  no 
inconsiderable  materials  towards  the  historical  illustration  of  our 
•own^  especially  of  the  first  principles  and  the  practice  of  our  equi- 
table jurisdiction.  In  fine,  we  cannot  but  think  that,  had  certain 
of  our  clergy  possessed  some  slight  tincture  of  its  elementary 
notions,  we  should  have  heard  less  of  the  necessity  of  copes 
and. candlesticks  to  salvation;  that,  had  our  judges  and  law 
lords  been  but  a  little  more  conversant  with  it,  the  great 
.question  of  the  Irish  Presbyterian  marriages  would  not  have 
.been  left  virtually  undecided;  and  that  Dr.  Wiseman  must  have 
ielt  pretty  well  assured  of  our  profound  and  general  ignorance 
upon  the  subject,  when  he  essayed  to  cloak  his  fancy  of  playing 
archbishop  with  so  transparent  a  quibble  as  that  of  the  necessity 
of  an  hierarchical  organization  for  the  application  of  Canon  Law 
in  the  internal  concerns  of  his  church. 

This  ought  not  to  be ;  and,  in  order  to  a  beginning  of  better 
things,  we  purpose  now  to  offer  such  an  outline  of  the  general 
nature  of  the  Canon  Law,  its  origia,  progress,  and  the  principal 
collections  in  which  it  is  contained,  as  may  serve  to  call  atten- 
.tion  to  the  subject,  and  may  afford  to  such  as  feel  their  curiosity 
excited,  somewhat  more  satisfaction  than  they  can  derive  from 
the  very  slight  account  given  by  Blackstone  and  Mr.  Seijeant 


212  Canon  Ltsw. 

Stephen^  the  main  source  probably  £rom  whicb  our  existing  race 
of  lawyers  have  any  notion  at  all  of  what  the  Canon  Law  is. 

The  earliest  history  of  the  Christian  Church  is  involved  in 
deep  obscurity ;  but  it  results  from  the  very  nature  of  its  posi- 
tion towards  the  State^  that  during  the  first  three  centuries  it 
must  have  enjoyed  within  itself  the  most  complete  autonomy ; 
and  we  have  indications  fully  sufficieilt  that  the  individual 
congregations^  also  called  churches^  were  severally  independent 
bodies,  though  united  in  the  closest  correspondence  by  their 
common  faith,  origin,  and  objects,  and  consequently  maintaining 
a  certain  uniformity  of  discipline.  It  is  clear  that,  long  before 
the  public  recognition  of  Christianity  by  Constantino,  the  clergy 
had  formed  themselves  into  a  class  apart;  the  bishops  had 
acquired  a  sort  of  monarchical  authority  in  their  churches^ 
while  a  peculiar  but  indefinite  prerogative  was  attributed  to  the 
prelates  and  congregations  of  certain  cities,  partly  on  account 
of  their  political  importance,  partly  as  beii^  the  seats  of  apo- 
stolic churches,  that  is  to  say,  of  churches  dating  their  founda- 
tion from  the  apostles  themselves,  or,  at  least,  from  the  apostolic 
age.  During  the  same  period,  there  was  gradually  formed  a 
certain  traditionary  canon  (Kava»v,  regula)  of  doctrine  and  dis- 
cipline ;  of  such,  that  is,  as  was  generally  regarded  as  having 
been  delivered  or  established  by  the  apostles,  or,  at  the  least, 
as  being  in  close  conformity  with  and  proximately  deducible  from 
their  teaching  and  directions.  Anything  like  a  properly  legis- 
lative authority,  at  all  events  for  the  whole  Church,  there  evi- 
dently did  not  exist.  In  fact,  the  whole  system  of  the  tradi- 
tionary canon  rested  upon  the  autonomy  of  the  churches. 
What  was  universal,  or  nearly  so,  among  so  many  independent 
bodies,  was  presumed  to  have  a  common  origin,  in  the  teaching 
that  is  of  the  apostles  themselves;  and  the  original  prerogative 
of  the  apostolic  churches  lay  merely  therein,  that,  in  cases  of 
conflict,  a  greater  weight  was  attached  to  their  practice  and 
testimony.  The  word  "  canon ''  originally  applied  collectively 
to  the  whole  body  of  obligatory  tradition ;  the  rule,  in  general, 
came  in  time  to  be  used  as  designating  a  'single  rule  of  ecclesi- 
astical law,  the  whole  body  being  then  spoken  of  in  the  plural, 
as  "the  canons.'^    In  later  times,  the  word  has  been  used  in  a 
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more  restricted  significatioii^  of  the  decrees  of  councils  and 
synods ;  but  traces  of  the  earlier  usage  still  remain,  as  when  we 
speak  of  the  canon  of  Scripture,  or  indeed  of  the  very  matter 
now  under  consideration, — ^the  Canon  Law. 

With  Constantine  we  reach  the  age  of  councils.  From  the 
middle  of  the  second  century  it  had  been  a  growing  practice  for 
the  bishops  of  neighbouring  churches  to  assemble  in  delibera- 
tion, for  the  better  maintenance  of  unity  in  faith  and  uni- 
formity in  discipline,  and  for  the  settlement  of  such  disputes  as 
did  not  admit  of  being  decided  within  the  limits  of  a  single 
coi^regation,  as,  for  instance,  where  there  might  be  a  schism 
within  the  congregation  itself.  With  the  new^  position  of 
Christianity,  as  a  religion  successively  recognised,  favoured, 
established  by  the  State,  these  assemblies  became  more  fre- 
quent, better  organized,  more  influential ;  and  certain  of  them, 
beginning  with  that  of  Nice  (a.d.  825),  to  which  all  the  bishops 
of  the  empire  were  summoned  by  authority  of  the  emperor, 
came  in  time  to  be  regarded  as  having  spoken  with  the  voice  of 
ike  universal  Church,  at  that  time  pretty  much  confined  to  the 
limits  of  the  Boman  territory.  It  would,  however,  be  a  great 
mistake  to  suppose  that  these  general  assemblies  had  any  proper 
legislative,  or  even  judicial  authority;  the  weight  of  their  deci- 
sions was  entii^ly  that  of  testimony.  Each  bishop  bore  witness 
to  the  tradition  and  practice  of  his  church,  and  extensive  agree- 
ment was  regarded  as  a  strong  mark  of  apostolic  origin;  but, 
after  all,  the  practical  authority  of  their  decrees  depended  upon 
general  reception.  Of  some  councils,  professing  to  be  ecu- 
menical, the  decrees  have  never  been  received  at  all,  of  others 
in  part  only,  of  others  only  after  much  struggle  and  difficulty. 
It  would  not,  perhaps,  be  too  much  to  say,  that  in  no  single 
instance,  within  the  first  ten  centuries,  were  the  decrees  of  a 
council,  calling  itself  general,  received  throughout  the  universal 
Church,at  once  and  in  their  entirety,  without  hesitation  or  reserve. 
In  the  middle  of  the  sixth  century,  the  universal  observance  of 
the  decrees  of  the  four  councils  then  recognised  as  ecumenical, 
those  of  Nice,  Constantinople  (a.d.  381),  Ephesus  (a.d.  431),  and 
Chalcedon  (a.d.  451),  was  ordained  by  an  act  of  the  temporal 
legislature,  a  &ct  in  many  ways  full  of  significance,  but  at  all 


214:  Canon  Law, 

events  tending  to  siiow  how  long  it  must  have  been  biefore  the 
authority  of  those  councils  obtained  an  entire  recognition^  since 
even  then  it  was  not  without  the  need  of  external  support.  It 
must  be  borne  in  mind  that^  in  speaking  of  universal  reception, 
we  confine  ourselves  in  meaning  to  those  churches  with  which 
alone  we  have  to  do,  in  the  first  instance,  to  the  so-called 
Catholic  Church,  to  that  of  Borne  subsequently  to  the  great 
disruption  of  the  East  and  West.  It  is  exclusively  with  the 
internal  history  of  these  churches  that  we  are  dealing,  and  we 
therefore  naturally  follow  their  example  in  ignoring  all,  whether 
iadividuals  or  churches,  separating  or  separated  from  them, 
as  schismatical  at  the  least,  and  forming  no  true  part  of  the 
body  politic  ecclesiastical. 

However,  in  process  of  time  there  was  formed  something  like^ 
a  system  of  ecclesiastical  jurisprudence.  The  decrees  of  the^ 
above-mentioned  councils  came  to  be  recognised,  at  least  in 
substance,  as  universally  binding  on  the  Church;  other  mate- 
rials, varying  with  the  localities,  were  gradually  added ;  and  in 
diflferent  regions  of  the  Christian  world  collections  were  pub- 
lished, which,  though  without  any  official  authenticity,  may  be 
regarded  as  presenting  a  compilation  of  the  discipline  considered^ 
obligatory  within  the  limits  in  which  they  respectively  circulated. 
Many  of  these  collections  are  still  extant,  and  are  of  the 
highest  value  as  furnishing  materials  for  the  internal  history  of 
the  Church ;  it  is  well  worth  while  to  bestow  some  attention  on 
their  composition,  as  throwing  a  strong  Hght  on  the  original 
principles  of  ecclesiastical  legislation.  All  of  them  contain  the 
decrees  of  councils  never  recognised  as  ecumenical,  of  some 
never  even  pretending  to  be  such.  While  the  Church,  as  a 
whole,  recognised  no  strictly  legislative  power,  a  system  was 
gradually  developed  by  which  the  bishops  of  a  province,  under 
the  primacy  of  one  of  their  number,  generally  the  prelate  of 
the  civil  metropolis,  came  to  exercise  an  extensive  disciplinary 
authority,  both  judicial  and,  within  certain  not  very  definite 
limits,  legislative.  Their  decrees  were,  of  course,  as  such,  of  na 
effect  beyond  the  limits  within  which  they  could  themselves 
enforce  them ;  but,  as  the  concurrent  testimony  of  a  number  of 
orthodox  bishops  to  the  tradition  of  their  churches  upon  doctrine. 
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and  discipline^  they  often  obtained  acceptance  in  a  much  wider 
circle,  and  ultimately  throughout  the  entire  Church.  And  the 
same  may  be  said  of  the  decrees  of  certain  anomalous  councils, 
in  which  were  assembled  the  bishops  of  more  than  one  province, 
but  which  were  either  confessedly  not  ecumenical,  or  have  never 
been  recognised  as  such.  In  very  truth,  the  imiversal  force  of 
all  these  resolutions  rests  ultimately  on  the  same  ground,  whether 
the  councils  which  had  passed  them  were  called  ecumenical  or 
not;  they  were  the  testimony  of  certain  bishops  as  to  past 
tradition,  their  recommendation  as  to  future  practice,  which 
were  ultimately,  in  fact,  adopted  throughout  the  Church.  The 
agency  of  this  extended  reception  was  in  the  collections  already 
mentioned,  the  earliest  of  which  seem  reducible  to  four  classes, 
originating  and  circulating  respectively  in  the  East,  Italy, 
Africa,  and  Spain;  the  first  in  Greek,  the  three  last  in  Latin; 
for  which  purpose  various  translations  of  the  Greek  decrees, 
were  in  use.  All  these  collections  were  from  time  to  time 
increased,  sometimes  by  entirely  ne^  matter,  sometimes  by 
borrowing  from  each  other;  so  that,  for  instance,  we  find  the 
decrees  of  African  provincial  councils  in  the  Spanish  and  Italian 
collections,  and  thus  obtaining  extended  authority  by  custom ; 
the  only  way,  except  indeed  occasionally  imperial  legislation,  in 
which  general  acceptance  ever  was  found,  either  for  doctrine  or 
discipline,  before  the  development  of  the  papal  system.  The 
collections  used  in  Gaul  appear  to  have  been  compilations  from 
Spanish  and  Italian  manuscripts,  with  local  additions ;  and  the 
case  seems  to  have  been  somewhat  similar  with  Great  Britain 
and  Ireland. 

The  decrees  of  councils  were  far  from  forming  the  sole 
materials  for  these  collections.  We  find  in  them,  and  that  upon 
a  footing  of  equal  authority,  the  purely  apocryphal  Cawmes 
Apostolici,  a  collection  of  rules  purporting  to  emanate  directly 
from  the  apostles,  and  in  the  East,  in  fact,  received  as  such; 
the  Western  collectors  appear  to  have  been  more  critical,  and 
to  have  accepted  it  merely  as  a  convenient  summary  of  ancient 
tradition.  In  some  of  them  we  find  the  so-called  Cananes, 
BoMlii,  a  series  of  rules  extracted  from  certain  epistles  of  the 
distinguished  bishop  and  doctor  St.  Basil,  in  which  he  sets  forth 
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an  outline  of  ecclesiastical  disdpline.  Especially  some  of  the 
later  Italian  collections  contain  a  large  selection  of  miscellaneous 
documents,  genuine  and  apocryplial,  chiefly  epistles' of  dis- 
tinguished prelates.  Finally,  hoth  the  Spanish  and  Italian 
coUections  were  gradnally  augmented  with  decretal  epistles  of 
the  Roman  bishops,  in  very  considerable  numbers.  A  variefy 
of  circumstances  had  contributed  to  e3±end  and  strengthen  the 
influence  of  the  Roman  See  in  the  Latin  world.  Throughout 
the  East  apostolic  churches  abounded,  Rome  had  a  monopoly  of 
that  distinction  in  the  West^  and  the  difference  of  language 
excluded  the  Greeks  firom  competition.  In  yastness,  wealthy 
and  dignity,  Constantinople,  Antioch,  and  Alexandria  might  vie 
with  one  another,  and  almost  with  Rome,  which  in  all  these 
had  in  the  West  neither  rival  nor  second.  The  absence  of  the 
emperors,  the  decay,  the  ruin  of  the  empire,  the  various  emer- 
gencies of  the  times,  had  given  to  the  Roman  bishop  much  of 
political  consequence.  At  a  critical  juncture  of  dogmatic 
development  it  had  suited  the  purposes  of  Augustine,  the 
orthodox  oracle  of  the  day,  to  make  use  of  his  influence.  The 
prelates  themselves  had  by  no  means  neglected  their  opportu- 
nities. Never  had  they  passed  by  a  plausible  occasion  of 
interfering  in  the  affiedrs  of  other  churches.  They  were  highly 
accomplished  in  the  art  of  manufacturing  precedents,  of  so 
phrasing  their  interposition  that  it  might  be  accepted  in  the 
present  as  an  emanation  of  brotherly  sympathy,  might  be  cited 
in  the  future  as  an  example  of  fatherly  correction ;  a  courteous 
notification  of  intention  firom  an  episcopal  colleague  was  treated 
as  a  demand  of  permission  from  a  subordinate,  and  a  request 
for  advice  was  relied  to  in  the  tone  of  a  decision.  Their 
influence  had  thus  grown  into  something  very  like  a  lai^  but 
indeflnite  jurisdiction,  to  a  portion  of  which  indeed  they  were 
not  without  a  legal  claim,  under  the  decrees  of  the  Council  of 
Sardica,  and  an  edict  of  Yalentinian  III.  The  decretal  epistles 
of  the  Roman  prelates  had,  under  these  circumstances,  acquired 
a  great  weight  of  authority  in  all  questions  of  ecclesiastical 
jurisprudence ;  not  greater,  however,  than  had  sometimes  been 
acquired  by  the  writings  of  individuals,  as  in  the  instance 
already  referred  to  of  the  canonical  epistles  of  St.  Basil ;  a  title 
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wiiich  in  the  Greek  had^  in  truths  the  same  signiiieance  with 
that  of  decretal  in  the  Latin.  A  collection  of  these  decretals 
was  made  hy  Dionysius  Exiguus^  a  Scjrthian  monk  residing  at 
Bome^  early  in  the  sixth  century^  and  was  afterwards  brought 
into  connection  with  a  compilation  of  other  canonical  documents^ 
already  published  by  the  same  author.  The  example  was  soon 
followed  with  the  similar  collections  in  general  vogue  within  the 
Latin  Churchy  of  which  in  the  ninth  century  we  find  two 
enjoying  an  especial  pre-eminence  of  consideration^  having 
extended  their  reception  to  the  Frank  empire,  then  the  centre 
of  European  politics;  that  of  Dionysius,  already  mentioned, 
and  one  of  Spanish  origin,  commonly  attributed  to  Isidore, 
bishop  of  Seville  in  the  earlier  part  of  the  seventh  century. 
Both  of  them  had  at  that  time  received  considerable  additions 
of  later  matter ;  of  the  former  a  manuscript  had  been  presented 
to  Charlemagne  by  Pope  Hadrian  I.,  in  which,  of  course,  the 
newest  decretals  were  not  foi^otten. 

Li  the  middle  of  the  ninth  century  appeared  the  ftmous 
forgery  of  the  false  decretals.  About  their  author,  the  place 
and  form  of  their  first  appearance,  there  has  been  much  con- 
troversy ;  as  indeed  there  formerly  was  about  their  authenticity, 
which  is  however  now  on  all  hands  given  up.  The  Protestant 
Eichhorn  locatesthe  fabrication  at  Rome, theultramontane  Walter 
at  Mentz.  So  much  is  certain,  that  the  author  of  the  fraud 
was  a  zealous  friend  of  the  papal  power ;  that  the  falsified  docu- 
ments were  loudly  adopted  by  popes  who  can  hardly  be  supposed 
not  to  have  been  cognizant  of  the  truth ;  and  that  the  maxim, 
cui  prodest  fecit,  speaks  against  the  Court  of  Rome.  Forgery 
and  interpolation  had  long  figured  among  the  arts  of  contro- 
versy, and  in  single  instances  had  found  a  place  in  the  received 
collections,  but  nothing  so  extensive  or  systematic  had  ever 
before  been  attempted  in  that  way,  much  less  succeeded.  What- 
ever may  have  been  the  original  form  of  the  invention,  that 
under  which  it  found  acceptance  was  as  follows : — ^A  copy  of 
the  Spanish  collection,  attributed  to  Isidore  of  Seville,  came 
into  general  circulation  with  extensive  additions,  in  part  con- 
sisting of  genuine  documents,  from  other  collections,  but  mainly 
of  forged  decretals  attributed  to  Roman  bishops  of  the  ^rst 
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four  centuries;  many  too  of  the  genuine  pieces  were  lai^Iy 
mterpola.ted.  The  scope  of  the  falsification  is,  to  represent  the 
existing  discipline,  with  all  its  most  recent  innovations,  as 
grounded  in  the  earliest  practice,  and  especially  to  justify  the 
pretensions  of  the  Eoman  See  to  universal  supremacy,  by 
exhibiting  them  as  firom  the  very  beginning  constantly  put 
forward  and  uniformly  submitted  to ;  the  very  best  proof  of 
which  would  of  course  ^,  the  reception  of  the  epistles  in 
which  they  were  asserted,  into  an  ancient  collection  of  extensive 
circulation  and  established  credit.  The  scheme  succeeded; 
after  some  opposition  the  falsified  documents  were  generally 
admitted  as  authentic,  and  thenceforward  constituted  the  prin- 
cipal arsenal  of  the  See  of  Borne  in  all  controversies  about 
discipline.  It  is  earnestly  contended  by  Walter  that  the  effect 
p£  the  false  decretals  has  been  over-estimated,  that  the  changes 
which  have  been  attributed  to  them  had  long  since  taken  placej 
and  that  they  only  accounted  f(»*  what  already  existed;  and  to 
some  extent  this  may  be  true,  but  it  is  beside  the  question. 
We  need  not  now  be  told  that,  even  in  that  day,  so  coarse  a 
forgery  would  have  had  but  small  chance  of  success,  had  it 
stood  ia  no  connection  with  existing  facts  and  current  opinions; 
the  very  gist  of  the  charge  is,  that  it  falsely  accounted  for 
existing  fia,cts,  upon  a  theory  which  it  helped  on  towards  realiza- 
tion. No  one  doubts  that,  in  the  ninth  century,  the  pope 
already  exercised  a  certain  jurisdictio^  of  appeal ;  the  question 
was  wheth^  he  had  it  firom  Valentinian  or  firom  God ;  and  the 
very  fact  of  the  forgery  proves,  at  the  least,  an  implieit  con- 
sciousness in  the  authors  of  it,  that  the  cause  they  advocated 
needed  such  support.  It  has,  moreover,  been,  contended,  that 
the  editor  of  the  pseudo-Isidorian  collection  wa^  iimocent  of  the 
fraud,  and  that  he  merely,  with  more  zeal  as  a  compiler  than 
judgmient  as  a  critic,  inserted  a  number  pf  spurious  documents 
tha^  were  already  separately  in  circulation.  To  say  nothing  of 
{(m  evident  unity  of  design  little  consistent  mtia.  such  an  hypo- 
thesis, it  is  difficult  to  see  what  would  be  gained  to  those  who 
insist  upon  it ;  they  would  merely  have  a  legion  of  forgers  in 
the  pi^al  service  instead  of  one. 

But,  besides  these  prop^ly  ecclesiastical  sources  of  ecdesi- 
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astical  law^  there  were  others  of  a  temporal  character.  Both 
under  the  Christian  Roman  emperors  and  the  Frank  kings  the 
affairs  of  the  Chnrch  had  been  extensively  regulated  by  the 
civil  power,  and  the  laws  which  had  thns  been  passed  on  the 
subject  formed  an  important  element  of  her  legislation.  More- 
ever^  the  circumstances  and  views  of  the  primitive  Christians^ 
the  relations  of  the  clergy  to  the  state^  at  first  under  the 
Christian  emperors,  and  afterwards  under  the  barbarian  invaders, 
the  peculiar  opinions  and  feelings  of  the  German  races  on  the 
subject  of  legislation  and  jurisdiction,  the  theological  and  social 
tendencies  of  the  times,  had  brought  whole  classes  of  persons 
and  questions  more  ot  less  under  ecclesiastical  cognizance  in 
matters  and  relations  purely  civil.  The  clergy  asserted  and 
made  good  an  exemption  from  the  temporal  tribunals,  even  in 
questions  of  contract  and  property;  tithes,  as  of  divine  institu- 
tion, marriage,  as  an  ordinance  of  God,  belonged  exclusively  to 
the  judgment  of  the  Church,  even  when  the  matter  in  dispute 
was  one  of  civil  import  merely.  For  such  purposes  the  prin- 
eiples  of  decision  were  found  in  the  Roman  law,  which  had 
never  ceased  to  form  the  rule  for  the  Church  and  chunchmen^ 
even  in  the  first  rush  of  barbarian  conquest;  the  Teutonic 
invaders  having  brought  with  them  their  native  system  of 
personal,  in  contradistinction  to  territorial  law,  which  continued 
in  force  for  the  clei^,  after  the  conquering  and  conquered 
races  were  confounded,  and  the  legislation  for  the  laity  had 
been  melted  into  one. 

The  conception  and  arrangement  of  the  collections  hitherto 
eircnlating  in  the  Western  Church  had  been  historical  and 
ehroncdogical ;  they  exhibited  the  sources  from  which  the  law 
was  to  be  educed,  not  a  digest  of  its  provisions,  and,  when  neces- 
sary, rderenee  was  made  to  the  ordinary  repertories  of  temporal 
jurisprudence;  but  in  the  course  of  the  tenth  and  eleventh 
ceixturies  various  compilations  were  published  of  a  more  sys- 
temfttic  and  practical  charact^,  consisting  of  texts  bom.  the 
^KAerent  ecclesiastical  collections,  from  various  other  documents 
SEnd  writings  regarded  as  more  or  less  authoritative,  and  from 
several  temporal  sources,  selected  with  a  view  to  the  existing 
constitution  and  disei{£ne,  and  arranged  under  heads  according 
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to  thdr  subject-^matter.  As  the  most  important^  may  be  men* 
tbned  those  by  Begino^  abbot  of  Prum ;  Burchard^  bishop  of 
Worms ;  Anselm,  bishop  of  Lucca ;  and  Ivo,  bishop  of  Chartres ; 
the  first  and  earliest  of  whom  died  a.d.  915^  the  last  and  latest, 
A.D.  1115.  Their  texts  of  temporal  law  are  chiefly  extracted 
from  the  capitnlaries  of  the  Frank  kings  and  emperors^  and 
from  certain  abridged  compilations  of  Roman  law^  which  had 
long  been  in  use  amoi^  the  tribes  by  whom  the  empire  had 
been  dismembered.  The  forged  decretals  were  lai^ely  made 
use  of  by  them.  This  change  of  form  can  hardly  be  regarded 
as  accidental  merely ;  it  stands  in  close  connection  with  a  sub- 
stantial change  of  views  and  feelings^  in  respect  of  the  eccle- 
siastical legislation  generally^  and  the  grounds  of  its  binding 
validity.  The  old  historical  collections  presented  the  testimony 
of  antiquity^  the  new  compilations  laid  down  a  system  of  law. 
In  close  accordance  with  this  change  we  find  another.  The 
first  Ck)uncil  of  Lateran^  held  a.d.  1123^  begins  a  new  series  of 
synods  pretending  to  be  ecumenical^  but  in  fact  assembled  from 
among  the  Western  bishops  only^  and  made  use  of  by  the 
popes,  now  in  their  plenitude  of  power^  for  the  more  solemn 
promulgation  of  their  decrees.  For  the  first  time  we  find  in 
the  Church  the  distinct  pretension  to  an  absolute  legislative 
authority. 

The  circulation  of  the  digested  compilations  developed  the 
notion  of  a  received  system  of  Canon  Law ;  the  increased  and 
increasing  scope  of  ecclesiastical  jurisdiction,  the  multiplicity 
of  appeals  to'  Rome,  which  were  entertained  and  encouraged 
beyond  all  former  precedent,  tended  to  make  of  that  law  a 
branch  of  knowledge  at  once  necessary  and  lucrative;  the 
revived  study  of  the  Roman  Law  had  created  a  class  of  persons 
capable  of  handling  the  subject  with  eflfect,  especiaJly  at 
Bologna,  where  it  was  taken  up  with  zeal,  and  pursued  with 
assiduity,  both  by  professors  and  students.  With  all  faults,  the 
universities  then  really  represented  the  intellectual  energies  of 
their  day,  and  none  of  them  had  yet  hit  upon  the  felicitous 
idea  of  placing  its  chief  glory  in  teaching  nothing  but  what  was 
obsolete.  Under  these  circumstances  it  was  that,  towards  the 
end  of  the  former  half  of  the  twelfth  ceijtury,  Gratian,  a 
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Camaldolese  monk  of  the  Abbey  of  St.  Felix  at  Bologna^  con- 
ceiyed  and  executed^  it  is  said  at  the  suggestion  of  St.  Bernard^ 
a  compilation  which  was  intended  to  be  for  the  Canon  Law 
what  those  of  Justinian  were  for  that  of  the  B/oman  empire^ 
and  so  to  enable  the  new  science  to  take  its  place  on  an  equal 
footing  in  the  studies  of  the  university.  His  plan  was  to  form 
such  a  digest  of  the  law  actually  in  force  in  the  ecclesiafitical 
tribunals  as  might  be  adapted  to  practical  use^  both  in  the 
forum  and  the  schools^  eliminating  all  antiquated  matter, 
except  where  it  might  be  necessary  for  the  understanding  of 
existing  institutions.  The  work  met  with  success  beyond  all 
that  its  author  could  reasonably  have  anticipated ;  it  was  lec- 
tured upon,  commented  upon,  and  very  soon  came  to  be  uni- 
versally received  as  the  authentic  text  of  the  law,  as  in  force  at 
the  date  of  its  appearance. 

The  work  of  Gratian  forms  a  part  of  the  existing  body  of 
Canon  Law;  it  is  therefore  well  worth  while  to  bestow  some 
attention  upon  its  structure  and  composition.  Divided  into 
three  parts,  it  treats  in  the  first  of  ecclesiastical  legislation. 
Church  government,  and  the  relations  of  Church  and  State. 
This  part  is  divided  into  101  distinctions,  or  sections,  each 
containing  a  greater  or  less  number  of  canons,  that  is  to  say,  of 
passages  purporting  to  be  textually  extracted  firom  the  original 
sources  of  compilation,  and  serving  as  proofs  for  certain  posi- 
tions, or  the  subject-matter  of  coraments  introduced  by  Gratian 
himself.  The  second  part  contains  the  law  relating  to  jurisdic- 
tion and  procedure,  the  doctrine  of  ecclesiastical  offences  and 
punishments,  that  of  marriage,  and  indeed  that  upon  most  of 
the  subjects  which  could  properly  form  matter  of  contentious 
jurisdiction.  The  mode  of  arrangement  here  is  different. 
Thirty-six  cases  {catisce)  are  stated  and  decided;  under  each 
case  are  propounded  the  questions  of  law  involved  in  it,  upon 
which  texts,  or  canons,  are  then  brought  to  bear,  with  illustra- 
tive comments  occasionally  interspersed.  In  Cans.  33,  Q^,  3, 
is  inserted  a  treatise  de  pcenitentid,  which,  on  account  of  its 
length,  is  again  divided  into  seven  distinctions.  The  third  part 
chiefly  relates  to  the  sacraments,  and  other  matters  of  purely 
religious  import ;  it  is  distributed,  like  the  first,  intq  five  dis- 
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tinctions^  but  contains  little  or  nothing  of  oonunent  by  the 
compiler  himself.  The  individual  canons  are  derived  from  the 
most  multifarious  sources; — firom  the  Scriptures  of  the  Old  and. 
New  Testaments,  —  the  decrees  of  councils, — the  writings  of 
the  fathers, — the  decretals  of  the  popes, — ^the  Boman  Law, — ^the 
Frank  capitularies ;  a  considerable  portion  of  them  £rom  various 
forged  or  falsified  documents, — ^the  greater  part  at  second-hand^ 
from  the  above-mentioned  coUectioxis  of  Burchard,  Anselm^ 
and  Ivo,  with  other  the  like  compilations.  Many  of  them  are 
misquoted,  garbled,  made  up  of  bits  dovetailed  together,  attri* 
buted  to  other  than  their  true  sources.  A  main  object  of  the 
work  was  the  reconcilement  of  apparent  discrepancies,  and 
thence  the  name  of  Concordia  discordantium  canonum,  which 
was  probably  that  given  to  it  by  the  author  himself ;  it  is  now 
more  commonly  spoken  of  as  the  Decretum  Gratiani,  oftener 
stiU  as  the  Decretum  simply.  Some  change  the  Decretum  has 
undergone  since  it  left  the  compiler's  hands,  chiefly  in  its 
earliest  years.  Additional  passages,  at  first  cited  in  the  margin, 
have  gradually  crept  into  the  text,  and  though  distinguished  by 
the  peculiar  name  of  palets  {chaff),  which  seems  to  point  them 
out  as  having  been  once  regarded  with  disfavour,  they  have 
long  since  been  received,  by  common  consent,  as  part  of  the 
authoritative  text.  The  divisions,  or  at  least  the  numbering  of 
them,  seem  to  owe  their  origin  to  Paucapalea,  an  early  teacher 
and  commentator,  whose  name  likewise  indicates  his  connection 
with  the  introduction  of  the  paka.  The  individual  canons 
were  not  numbered,  even  in  the  earliest  printed  editions,  and 
were  referred  to,  like  some  of  our  early  statutes,  by  their  initial 
words.  It  is  necessary  to  observe  that  the  Dicta  Gratiani,  the 
statements  and  comments  introduced  by  Gratian  himself,  form 
no  part  of  the  authoritative  text ;  they  stand  on  no  higher  footing 
than  that  accorded  to  any  other  gloss  by  an  esteemed  commen* 
tator.  On  the  other  hand,  the  authority  of  his  compilation  is 
quite  irrespective  of  that  originally  possessed  by  its  materials, 
a  large  portion  of  which  are  forged,  a  large  portion  variously 
falsified,  garbled,  corrupted.  The  texts  have  been  received  as  he 
compiled  them,  and  it  is  upon  their  reception  that  their  binding 
force  rests.    Indeed,  there  were  whole  classes  of  Gratian^s  texts> 
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tlios^^  for  instaAce^  extracted  from  the  workii  of  the  father^^ 
which  could  have  had  no  BOrt  of  pretension  to  any  binding  force  at 
all  other  than  such  as  they  derived  firom  their  ifeception  through 
the  medium  of  the  collections. 

The  publication  of  the  Decrettm  gave  a  fifesh  imptdse  to  th^ 
study  dT  the  Canon  Law ;  the  spiritual  tribunals  daily  pushed 
their  inroads  further  and  further  into  the  domain  of  civil  juris«> 
diction^  the  appeals  to  Rome  still  multiplied^  and  with  them  the 
decretals,  a  large  portion  of  which  now  consisted  of  rescripts, 
addressed  to  persons  in  authority,  either  in  i^ply  to  thdr  own 
request  for  the  solution  of  knotty  points,  ot  upon  the  complaint 
of  parties  alleging  themsdves  to  be  aggrieved.  The  questions 
thus  raised  were  submitted  to  the  Bota,  a  kind  of  supreme 
judicial  committee,  and  the  decisions  were  conveyed  in  the  fbrm 
of  decretal  epistles  from  the  pope  himself,  which  then  had  much 
the  stone  kind  of  authority  as  the  reported  decisions  of  our  own 
courts. 

The  grovring  number  and  importance  of  these  authoritied 
soon  caused  new  collections  to  be  made,  and  about  fifty  years 
after  the  publication  of  the  Decretnm,  a  compilation  by  Bernard 
of  Favia,  containing  the  later  decretals,  the  decrees  of  the 
third  Council  of  Lateran,  and  a  gleaning  of  older  mattei^ 
omitted  by  Gratian,  digested  into  five  books,  was  in  like  manner 
adopted  by  the  schools  and  tribunals,  lectured  upon,  glossed^ 
and  cited.  Four  subsequent  collections  met  with  similar  accept-^ 
axLce,  two  of  them  also  by  private  hands,  the  third  and  the  fifth 
officially  published,  the  one  by  Innocent  III.,  the  other  by 
Honorius  III.  These  collections  were  respectively  known  in 
the  schools  as  the  prima — secunda  compilation  and  so  on.  They 
were  soon,  however,  superseded.  In  1234  appeared  the  digest 
now  known  as  the  DecretaUa  Gregorii  iX.y  which  constitutes 
the  second  great  division  of  the  existing  Canon  Law.  The 
arrangement  of  Bernard  was  retained,  but  very  considerable 
liberties  were  taken  with  the  text.  The  object  was  to  ][»*oduce 
a  complete  supplement  to  the  Decretum^  in  which  all  the  matter 
overlooked  by  Qratian,  all  that  was  subsequent  to  his  compi-i. 
Istion,  should  be  inserted,  with  the  omission  of  all  that  was 
antiquated,  or  contradictory,   or    superfluous.     Baymond  of 
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Fennaforte^  an  auditor  of  the  Beta  and. Grand  Penitentiary^ 
to  wjiom  the  execution  was  intrusted^  went  to  work  with  a 
rough  and  rash  hand.  The  statements  of  fEtct  recited  in  most 
of  the  decretals^  as  forming  subjects  of  questions^  were  either 
omitted  or  reduced  to  the  barest  possible  outline^  by  which  the 
decision  often  acquired  a  generality  by  no  means  properly 
belongiDg  to  it.  Not  unfrequently  even  the  effect  of  the 
original  was  deliberately  changed^  where  it  was  inconsistent 
with  other  decisions^  or  with  the  views  of  the  compiler.  A 
similar  liberty^  it  may  be  remembered^  was  taken  by  Tribonian 
with  the  writings  by  him  digested^  a  subject  indeed  of  mi^ch 
more  regret^  the  material  with  which  he  had  to  deal  being  more 
valuable^  and  the  loss  more  irreparable^  as^  in  most  instances, 
we  are  otherwise  in  possession  of  the  documents  mutilated  by 
Raymond^  and  the  partes  redscs  (so  the  omitted  passages  were 
called)  have  been  restored  in  the  current  editions,  care,  how* 
ever,  being  taken  to  distinguish  them  by  a  different  type.  The 
form  of  publication  was  by  transmission  of  copies  to  the  univer- 
sities of  Paris  and  Bologna,  accompanied  in  each  case  by  a  bull, 
in  which  the  new  compilation  was  declared  to  be  alone  authentic  ; 
the  use  of  all  oljjbers  was  prohibited  both  in  the  schools  and  the 
tribunals,  and  the  making  of  similar  collections,  except  under 
the  authority  of  the  Papal  See,  was  for  the  future  forbidden. 
The  binding  authority  of  it,  however,  depends  neither  upon 
its  promulgation  as  a  whole,  nor  upon  the  original  force  of  its 
materials,  but  solely  upon  the  imiversal  reception  which  it 
unquestionably  found;  and  it  thus  follows,  that  the  partes 
recis€Bj  while  extremely  valuable,  both  historically  and  as  a 
means  of  interpretation,  yet  form  no  part  of  the  authoritative 
text,  since  it  was  the  collection,  as  originally  compiled  by 
Raymond  and  published  by  Gregory,  that  has  been  received. 
The  official  title  of  this  collection  is  Decretalium  Gregorii  IX, 
CompilatiOy  but  it  is  commonly  spoken  of  as  the  Pecretals 
simply*  The  books  are  distributed  into  titles,  or  heads  of  law, 
which  ari^  again  divided  into  chapters,  the  designation  here 
given  to  the  individual  extracts. 

The  next  portion  of  the  existing  Canon  Law  is  that  published 
by  BoftifiW5e  VIH.,  in  1298,  under  the  titk  of  lAber  Septus 
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JDecr^/o/nim  (poptdarly  called  the  Sext)^  but  itself  again  divided 
iato  five  books^  and  following  in  its  distribution  and  arrange- 
ment the  Decretals  of  Gregory^  to  which  it  is  a  supplement. 
The  Sext  contains  an  after-gleaning  of  ancient  decretals,  together 
with  all  those  published  since  the  great  collection  which  were 
to  be  considered  as  still  in  force,  as  is  expressly  provided  by 
the  buU  of  promulgation ;  it  also  contains  the  decrees  of  two 
so-called  general  councils.  It  is  worth  noting  that  the  new 
compilation  was  promulgated  at  Rome,  in  a  consistory  of 
cardinals,  before  being  sent  to  Paris  and  Bologna,  hitherto  the 
usual  method  of  publication ;  the  pretension  to  a  strictly  legis- 
lative power  being  thus  put  forward  more  distinctly,  just  at  the 
veiy  moment  when  public  opinion  was  becoming  less  disposed 
to  recognize  it.  A  farther  supplement,  similarly  divided  and 
arranged,  is  known  as  the  ConstittUiones  Clementina,  or  Clemen- 
tines; it  was  published  in  1313,  by  Clement  Y.,  and  is  said  to 
have  been  by  him  transmitted  to  the  university  of  Orleans ;  it 
was  not,  however,  officially  forwarded  to  Paris  and  Bologna 
until  1317,  by  his  successor,  John  XXII.  The  matter  of  the 
Clementines  is  chiefly  drawn  firom  the  decrees  of  the  Council 
of  Vienn,  held  by  Clement  in  1311,  with  a  few  decretals  of 
the  same  pope;  it  is  merely  a  collection  or  republication  of 
what  it  contains ;  it  does  not  pretend  to  be  a  complete  supple- 
ment to  the  former  collections,  much  less  to  abrogate  such 
constitutions  as  were  subsequent  to  them,  though  not  contained 
in  it.  The  papal  power  was  now  evidently  beginning  to  falter, 
and  the  pope  did  not  venture  to  command  where  it  was  highly 
probable  he  might  not  be  obeyed.  The  Sext  and  Clementines, 
however,  met  with  the  same  reception  as  the  collection  of 
Gregory,  and  form,  together  with  that  and  the  Decretum,  the 
whole  of  the  Corpus  Juris  Canonici,  strictly  so  called. 

For,  no  official  collection  has  since  been  published,  and  all 
documents,  of  whatsoever  kind,  not  contained  in  those  already 
mentioned,  are  in  so  far  only  authoritative  as  they  have  been 
received  for  such,  either  in  the  Church  generally,  or  in  particular 
churches.  There  are  indeed  two  private  collections,  the  one 
known  as  the  Extravagantes  Johannis  XXIL,  the  other  as  the 
Ewtravagantes  Communes,  which  are  always  printed  with  the 
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Carpus  Jwrii  dmatnci,  dnd  are  ocHmiii0iiI  j^  in  a  looser  smue^ 
spdcen  of  as  fanning  part  of  it;  but  ih^  owe  their  <nrigin  to 
the  early  editors  merdy,  who  collected  at  random  what  they 
could  find  of  wanderw^  ordinances ;  and  there  seons  to  be  no 
real  ground  for  contending,  as  some  have  done,  that  anything 
has  ever  taken  place  that  conld  reaaonaUy  be  constmed  into  a 
reoqptkm  of  them  as  colkctkms.  The  questiany  howcTer,  is 
hardly  of  much  importance  in  a  practical  pdnt  of  yiew,  as  it  is 
admitted  on  all  hands  that  there  is  little  or  nothing  cf  their 
contents  at  aQ  applicable  tmder  the  existing  state  of  things^ 
Historically  many  of  the  docmnents  contained  in  them  are  of 
the  highest  interest ;  the  celebrated  bnll  Unam  Sandam  is  one 
of  thrai.  In  the  Extrava^antes  Johanm$  are  contained  twenty 
ordinances  of  the  pope  whose  name  they  bear,  arranged  under 
fourteen  titles ;  in  the  Ewtravagwides  Cammime9,  seventy-four 
constitutions  of  different  pc^es^  down  to  Sixtus  IV.,  who  died 
in  1488^  indusiye,  arranged  in  the  order  of  the  Decretals ;  the 
fourth  book,  however,  standing  vacant  for  want  of  materiate 
upon  the  subject-^-that  of  marriage. 

These  four  compilations,  the  Deereium^  the  Decretals  of 
Gregory,  the  Sext,  and  the  Clementines,  very  soon  came  to  be 
r^arded  as  forming  a  whole,  a  body  of  Common  Law,  in  anti- 
thesis to  local  customs  and  statutes,  on  the  one  hand,  and  to  all 
general  dispositions  not  contained  in  them,  on  the  other.  It  is 
in  this  sense  that  at  the  Councils  of  Constance  (A.n.  1414--18) 
and  Basil  (a.d.  1431 — i9)  the  corpug  Juris,  the  Jus  scripium, 
were  appealed  to,  in  opposition  to  the  pretensions  then  recently 
set  np  by  the  popes  of  their  own  authority.  Whatever  of 
positive  regulation^  was  contained  in  those  collections,  was 

^  *  We  say,  "  of  positive  regulcUion"  because  it  is  so  far  only  that  recep- 
tion extends,  botn  in  this  particular  case,  and  indeed  as  a  general  role. 
The  reception  of  the  dispositions,  as  sndii  by  no  means  involves  that  of 
the  principles  on  wbich.  they  are  grounded,  nowever  distinctly  laid  down 
in  them.  To  apply  this,  though  many  dispositions  of  the  fidse  decretals 
hare,  through  tne  medium  of  Gnitian's  Dwretumy  been  reoeiyed,  yet  thci 
nretensions  myolved  in  them  never  have  been  so,  to  anything  like  their 
lull  extent.  Indeed,  it  would  be  quite  compatible  with  the  reception  of 
the  Deeretum  as  a  whole,  that  certain  passages  of  it  should,  neyertheless, 
be  excluded  from  that  reception,  either  locaQy  or  universally,  though,  of 
course,  the  presumption  would  be  in  ^eir  favour.  It  will  be  rememoered 
that  one  great  point  of  the  Oallican  oontroversy  was  that  of  the  authority 
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regarded  as  zeeeiTed  hj  eomBion  cosiflenty  and  the  pope's  rig  fat 
to  all  prerogatives  thereby  reserved  to  him,  was  at  that  time 
imquestioned ;  all  other  daims  and  enactments  whatsoever  could 
only  have  validity  in  so  far  as  they  might  individually  have  met 
with  like  tweptixm,  whether  looEtUy  or  generally;  and  such 
seems  to  be  the  true  theory  of  the  Church  of  Some  to  this  day; 
if,  that  is  to  say,  she  has  any  consistent  theory  at  all,  whidi, 
of  course,  it  is  not  our  present  purpose  to  inquire  into.  In 
the  MSS.,  however,  and  earliest  printed  editions,  the  different 
parte  continued  to  appear  separatdy,  and  generally  with  the 
addition  of  the  glo9sa  ordinaria;  that  is  to  say,  of  a  running 
commentary,  compiled  firom  the  glosses,  or  marginal  notes,  of 
distinguished  professors,  of  which  a  received  series  had  gradually 
been  formed  and  handed  down.  All  the  parte  were  junnted,  and 
again  and  again  reprinted,  before  the  end  of  the  fifteenth 
century;  and  it  is  perhaps  worth  noticing  that  an  edition  of 
the  Clementines,  published  at  Ments,  by  Peter  Schoeffer,  in 
1460,  is  mentioned  as  the  first  law  book  that  issued  firom  the 
press.  The  earliest  edition  of  the  Corpm  Juris  Cananid,  as  a 
whole,  is  that  of  Fans,  1499 — 1502,  and  in  this  it  is  that  the 
two  collections  of  Extravagante  for  the  first  time  appear.  It 
was  reprinted  in  1503,  with  some  additions  to  the  Ewtravagantes 
CammuntSj  which  have  since  retained  imchanged  the  form  then 
given  to  them. 

The  reign  of  Gregory  XIII.  forms  an  importe.nt  epoch  in  the 
history  of  the  Canon  Law.  It  was  during  his  pontificate  that  a 
conmiission  of  cardinals  and  others,  known  as  the  Correetores 
Somani,  originally  appointed  by  Pius  lY.,  continued  by  Pius  Y . 
and  Gregory,  for  the  publication  of  the  Corpus  Juris  under  an 
official  form,  completed  their  labours ;  and  the  text,  as  revived 
by  them,  and  published  in  1582,  forms  the  basis  of  all  subse- 
quent editions.  In  one  respect  their  editors  m^e  a  great 
mistake;  they  took  upon  themselves,  in  many  cases,  to  review 
the  text  of  the  Decretum  by  the  sources  from  which  the  canons 
were  drawn.    There  can  be  no  doubt  that  a  large  proportion 

to  be  attributed  to  the  passages  from  the  false  decretals ;  a  point,  however, 
which  pertains  rather  to  theology  and  ecclesiastical  history  than  to  Canon 
Law,  at  all  events  at  the  present  day. 
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of  the  matter  used  by  Gratian  appeared  in  his  work  imder  a 
form  grossly  corrupt ;  but  it  was  his  work  and  the  texts  as 
they  stood  in  it  that  had  been  received;  and  it  was  from  that 
reception  that  they  derived  their  authority^  and  not  at  all  from 
their  correspondence  with  the  originals^  a  large  portion  of  which 
had  in  themselves  no  authority  at  all ;  the  duty  of  the  editors, 
therefore^  was  clearly  confined  to  purifying  the  text  of  Gratian 
from  the  errors  of  subsequent  transcribers.  It  may  probably 
be  considered  that  in  Roman  Catholic  countries,  perhaps  even  in 
the  Erotestant  parts  of  Germany,  there  has  been  an  universal 
adoption  of  the  restored  text,  which  amounts  to  a  new  recep- 
tion; such,  however,  has  certainly  not  been  the  case  in  Eng* 
land.  It  is,  beyond  all  doubt,  the  original  work  of  Gratian  that 
forms  part  of  the  Canon  Law  as  here  received,  should  the  ques- 
tion arise ;  a  circumstance  not  indeed  very  likely  to  happen,  as 
the  subsequent  development  of  the  system  has  left  to  the 
Decretum  little  or  nothing  of  direct  practical  applicability, 
especially  in  a  Protestant  country.  The  Roman  edition  includes 
the  two  collections  of  extravagants ;  but  this  can  in  no  way 
afi^ect  the  question  of  their  reception,  as  the  object  of  it  was 
merely  to  settle  the  text ;  and  it  is,  at  most,^  in  that  point  of 
view  it  can  have  met  with  acceptance.  In  the  middle  of  the 
last  century,  an  edition  was  published  by  J.  H.  Boehmer,  a 
Protestant  professor  of  law  at  Halle,  which  far  surpassed  its 
predecessors  in  critical  merit,  and  which  has  furnished  the 
groundwork  of  all  that  has  been  done  since ;  the  latest  and  best 
edition  is  that  mentioned  at  the  head  of  this  article. 

In  the  editions  of  the  17th  and  18th  centuries  there  are 
usually  appended  various  pieces,  forming  no  part  of  the  Corpus 
Juris  Canonici,  but  in  some  way  connected  with  it,  or  illus- 
trative of  it ;  for  instance,  the  so-called  Canones  Apostolorum^ 
and  a  tract  entitled  Canones  Pcenitentiales,  Also,  the  InsH- 
tutiones  Juris  Canonici  of  Paul  Lancellotti,  a  professor  at 
Perugia,  published  in  1563,  and  originally,  it  is  said,  composed 
by  order  of  Paul  IV.,  with  a  view  to  ofl&cial  promulgation; 
this,  however,  they  never  obtained ;  but  Paul  V.  gave  an  express 
permission  for  their  being  printed  along  with  the  Corpus  Juris, 
as  serving  for  its  better  understanding :  they  have  no  autho- 
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ritative  value  whatever.  Also,  a  compilation  entitled  lAber 
Septimus  Decretalium,  containing  some  decrees  of  councils,  and 
enactments  of  various  popes,  down  to  Sixtus  V.,  who  died  in 
1590,  inclusive.  It  is  a  mere  private  collection,  and  by  no 
means  to  be  confounded  with  another,  under  the  same  title, 
projected  by  Gregory  XIII.,  completed,  and  even  printed,  under 
Clement  YIII.,  in  1595,  but  eventually  left  unpublished. 
Some  other  appended  matters  it  is  unnecessary  to  mention,  as 
obviously  forming  no  part  of  the  existing  Canon  Law. 

A  few  words  as  to  the  character  and  application  of  the  dif- 
ferent compilations.  The  character  of  the  Decretum,  by  con- 
trast at  least  with  the  other  collections,  is  theolc^cal  rather 
than  practical;  and  what  we  have  to  seek  in  it  is  the  germ  of 
principles  rather  than  their  development.  Its  direct  positive 
dispositions  are  generally  obsolete  or  superseded;  and  it  could 
but  rarely  be  referred  to  with  effect  for  the  decision  of  a  case 
actually  arising,  except  in  so  far  as  it  might  be  necessary  for 
the  right  understanding  of  subsequent  matter.  It  holds,  in 
fact,  somewhat  the  position  of  our  old  law  books  anterior  to 
Elizabeth.  If  we  pursue  the  analogy,  we  may  regard  the 
Decretals,  Sext,  and  Clementines,  as  corresponding  to  our 
Reports  and  Acts  of  Parliament,  from  the  banning  of  the 
reign  of  Elizabeth  till  the  Revolution,  or  perhaps  somewhat 
later.  In  them  the  principles  are  extensively  marked  out,  the 
leading  features  of  the  system  are  fully  developed.  Much  there 
is  that  has  become  inapplicable  by  change  of  circumstances; 
much  that  has  been  modified  by  subsequent  practice  or  legisla- 
tion; but  it  would  probably  be  impossible  to  decide  any  com- 
plicated case  at  this  day  arising  without  repeated  reference  to 
these  portions  of  the  Canon  Law,  though  with  ourselves  the 
second-hand  authority  of  some  of  the  older  commentators,  or 
systematic  writers,  would  probably  be  substituted.  Their  cha- 
racter, upon  the  whole,  is  much  more  practical  than  that  of  the 
Decretum,  especially  in  the  decretals  of  Innocent  III.  and  his 
immediate  predecessors  and  successors,  which  are  generally 
conceived  rather  in  a  judicial  tone,  while  that  of  the  later 
documents  is  much  more  legislative  and  pretentious,  with  a 
growing  tendency  to  the  declamatory.   In  point  of  construction. 
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the  Corpus  Juris  Canonici  does  not^  like  the  compilations  of 
Justinian,  pretend  to  form  a  single  whole;  that  is  to  say,  in 
case  of  conflict,  the  later  collection  is,  without  any  difficulty  or 
anxious  effort  at  reconcilement,  to  be  preferred  to  the  earlier; 
but  as  each  collection  was  intended  to  form  in  itself  a  consistent 
whole,  and  has  as  such  been  received,  they  must,  when  possibte, 
so  be  construed ;  which  does  not,  however,  it  is  conceived,  ex^^ 
dude  the  consideration  of  the  relative  ages  of  the  original  docu- 
ments as  a  reason  of  interpretation. 

The  Corpus  Juris  Canonici  by  no  means  contains  the  whole 
of  the  ecclesiastical  or  Canon  Law,  as  in  force  in  each  iudividual 
church.  In  that  of  Home,  the  supplementary  sources,  both 
general  and  particular,  are  numerous  in  the  extreme.  Of  the 
farmer  are  the  decrees  of  several  councils,  of  which  at  the 
present  day  those  of  Trent  alone  retain  much  of  practical  im-< 
portanoe;  wherever  these  last  have  been  received  they  have 
introduced  very  extensive  and  serious  modifications.  There  are 
besides  numerous  papal  enactments,  under  forms  and  denomina-* 
tions  of  exceeding  variety,  which  have  been  more  or  less  gene- 
rally received,  and  so  obtained  f<»-ce  of  law.  To  the  particular 
sources  belong  the  decrees  of  provincial  councils,  local  statutes 
and  usages,  papal  privileges,  and  regulations  for  individual 
nations,  provinces,  dk>ce8es,  or  the  Uke.  It  must  be  observed, 
tiiat  the  sources  here  designated  as  general  are  so  in  many, 
perhaps  in  most,  instances  in  form  and  intention  merely;  thdr 
binding  Ibrce^  in  each  several  locality,  wheare  they  relate  to  dis- 
cipline merely,  still  depends  upon  their  reception  there;  and 
eveix  the- decrees  of  Tr^at,  as  already  intimated,  have  by  no 
fioeaas  met  with  this  reception  universally.  An  important  class 
of  particular  regulations  has  grown  up  within  the  last  four 
oentmries  in  tiie  concordats  of  tte  See  oi  Rome  with  the  dif- 
ferent temporal  govamments.  The  Church  of  England,  also, 
bas  her  particular  sources,  her  provincial  councils,  and  canoim 
passed  in  Convocation.  By  these  the  general  Canon  Law,  as 
coutaiiied  in  the  Corpus  Juris,  has  been  variously  altered, 
developed,  added  to,  and  derogated  firom;  but  for  England  as 
weU  as  Borne,  in  some  degree  for  all  the  churehes  of  the 
Western  world,    it  forms  the  groundwork    upon  which  the 
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existing  system  rests^  wliich  apart  from  it  is  hardly  indeed  to 
be  called  a  system  at  all^  but  rather  a  confused  mass  of  arbi- 
trary rules^  without  connection  or  significance. 

For  the  theologian^  the  ecclesiastical  lawyer^  the  student  of 
history^  whether  ecclesiastical  or  general^  this  body  of  juris- 
prudence possesses  an  interest  sufficiently  obyious ;  its  interest 
to  the  English  lawyer  who  would  study  his  subject  in  anything 
of  a  scientific  spirit  is  no  whit  less.  Things  have  changed  now^ 
and  the  Church  is  not  what  it  was;  in  the  Middle  Ages  it  much 
more  properly  represented  the  unity  of  the  people  than  the 
state;  or  rather^  in  those  days  of  mere  proprietary  goyemment 
there  was  no  state;  and  the  outward  development,  the  outward 
representation  of  the  European  mindj  the  embodied  idea  of 
right  and  justice,  were  to  be  found  in  the  Church  alone.  That 
Church  was  not  a  mere  thing  of  priestcraft,  or  crystallisation  of 
antiquated  superstitions;  it  was,  in  its  day,  the  moral  and  intel- 
lectual organ  of  the  great  European  nation :  the  people  listened 
to  it  because  they  spoke  by  it;  because  its  principles  were 
neither  more  nor  less  than  their  own  feelings  under  a  sdentifie 
fcmn.  Priestcraft,  no  doubt,  there  was  enough  of^  as  there 
has  been  enough  of  statecraft  since;  but  there  was  a  reality 
at  bottom  too.  Thus  it  came  that,  on  various  grounds,  the 
Church  claimed  and  obtained  jurisdiction  in  matters  properly 
of  civil  resort,,  sometimes  to  the  exclusion  0£  the  temporal 
courts,  sometimes  in  concurrence  with  them,  while  in  many 
respects  the  administration  0[  justice  in  the  temporal  courts 
wits  largely  influenced  by  ecclesiastical  prindides.  The  ultimate 
result  affords  an  instance,  among  many,  of  the  utter  impos* 
sibility  of  cutting  loose  the  future  from  the  past,  as  so  many 
oi  our  legal  reformers  would  fain  do.  The  circumstances  and 
feelings  with  which  the  ecclesiastical  jurisdiction  originated 
have  long  since  passed  away;  and.  certain  it  is,  that  in  any 
system  to  be  formed  at  the  present  day,  little  enough  regard 
would  be  had  to  ecclesiastical  principles,  as  such;  but  through- 
out the  Christian  world  the  existing  law  of  marriage  is  based 
iqK>n  the  Canon  Law:  it  is  firom  the  Canon  Law  that  the 
notion  of  usury  has  passed  into  our  ideas,  and  is  not  yet 
eliminated  from  our  laws :  it  is  to  the  Canon  Law  that  we  must 
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go  back^  would  we  thoroughly  understand^  in  their  reasons  and 
origin^  the  forms  of  procedure^  both  civil  and  criminal^  in  use 
throughout  the  greater  part  of  continental  Europe:  to  say 
nothing  of  the  influence  it  has  exercised  on  legal  ideas  gene- 
rally, the  Tcry  universality  of  which  makes  the  specification  of 
instances  impossible.  The  procedure  of  our  own  Court  of 
Chancery,  the  very  fundamental  notion'  upon  which  in  general 
our  equitable  jurisdiction  is  grounded,  that  of  a  personal  lien 
upon  the  conscience,  are  ultimately  derived  from  the  same 
source.  In  England,  where  during  the  Middle  Ages  the  inva- 
sions of  the  spiritual  courts  met  with  the  least  allowance,  they 
have  the  longest  retained  what  they  won ;  but  they  exist  as  purely 
lay  tribunals,  and  it  is  to  be  hoped  pre  now  in  the  way  of  being 
abolished  altogether.  In  France,  and  a  great  part  of  Grermany, 
they  have  lost  all  civil  jurisdiction  whatever ;  in  other  countries 
their  competency  has  been  greatly  restricted,  and  in  these  it  is 
not  likely  they  will  long  exist  for  any  other  than  purely  eccle- 
siastical purposes ;  but  be  that  as  it  may,  the  Canon  Law  has 
everywhere,  and  once  for  all,  become  an  element  of  jurispru- 
dence which  must  be  taken  into  account  by  such  as  would  study 
law  as  a  science,  and  not  merely  as  a  trade. 

As  we  recommend  the  study,  it  is  but  reasonable  we  should 
point  out  the  means  of  pursuing  it;  and  we  have  accordingly 
placed  at  the  head  of  this  article  the  titles  of  the  two  best 
elementary  works  on  the  subject,  naming  the  French  transla- 
tion of  the  one  as  more  generally  accessible;  the  other,  un- 
luckily, exists  only  in  German,  which  is  the  more  to  be 
regretted,  as  Eichhom  being  a  stanch  Protestant,  and  Walter 
an  ultramontane  Romanist,  it  is  morally  impossible  either 
should  be  impartial,  and  the  works  require  each  other's  cor- 
rection. Eichhom^s  work  is  essentially  that  of  a  lawyer;  he 
writes  very  much  with  a  view  to  practical  application,  and  an 
obvious  aim  throughout  is,  to  construct  and  justify  a  system 
which  shall  leave  the  Roman  Catholic  Church  in  Germany  as 
little  of  free  agency  as  is  at  all  consistent  with  the  pretence  of 
granting  it  the  exercise  of  its  principles.  The  result  is,  as  might 
be  expected,  a  good  deal  of  occasional  onesidedness,  and  an 
impression  on  an  impartial  reader's  mind,  rather  of  the  extreme 
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difficulty  of  dealing  with  the  Romish  Church  at  all^  upon  any 
rational  principles^  than  of  the  possibility  of  its  admitting 
Eichhom^B  positions.  A  very  valuable  portion  of  the  work  is 
the  historical  introduction^  which  may  strongly  be  recom- 
mended even  to  the  general  reader^  who  might  feel  little  in- 
terest in  the  subsequent  detail.  There  is  nothing  of  the  kind 
in  Walter's  book;  to  him  it  would  hardly  have  been  convenient. 
The  Roman  Catholic  work  is  much  more  that  of  a  theologian^ 
who^  without  losing  sight  of  the  practical^  chiefly  seeks  to 
reconunend  the  views  of  his  churchy  and  claim  for  her  as  much 
as  he  can  without  absolutely  ignoring  the  existing  state  of  fact 
and  feeling.  On  the  subject  of  literary  history  Walter  is  fuller 
than  Eichhom;  though  here^  too^  it  may  be  doubtful  whether  a 
reader  carries  away  so  clear  an  historical  view  as  from  the 
latter's  work.  A  striking  feature  about  Walter  is  the  rational- 
istic character  of  his  controversial  argument.  We  do  not^  of 
course^  refer  to  that  deep-seated  rationalism  which  in  very  truth 
lies  at  the  bottom  of  all  mysticism^  and  forms  the  very  being  of 
Romish  doctrine^  and  which  this  is  not  the  place  to  discuss; 
but  to  that  which  exhibits  itself  on  the  surface^  as  a  sigil  of  the 
times;  a  species,  in  fact,  of  dialectic  thimblerig,  in  which  Dr. 
Newman,  for  instance,  and  the  late  Count  Joseph  de  Maistre, 
may  be  dted  as  among  the  most  eminent  practitioners,  and  of 
which  a  main  artifice  consists  in  playing  fast  and  loose  between 
historical  and  philosophical  argument,  in  laying  upon  temporary 
relations  of  fact  what  cannot  be  justified  rationally,  and  attri- 
buting to  a  rational  necessity  what  cannot  be  deduced  histo- 
rically,— ^and  all  in  a  matter-of-course  way  that  disarms  sus- 
picion, unless  the  reader  is  very  much  on  his  guard.  It  is  not, 
however,  intended  to  charge  any  of  these  writers  with  deliberate 
dishonesty,  but  merely  to  point  out  that  they  appear  to  be 
labouring  under  an  undeveloped  consciousness  that  the  old 
things  can  no  longer  stand  upon  the  old  grounds. 
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Art.  rV.— statute  LAW  COMMISSION.^ 
Collection  of  Materials. — Text-Books. 


IN  considering  the  subject  of  the  Consolidation  of  the  Statute 
Law  and  the  Codification  of  the  Law,  by  far  too  little 
thought  has  been  given  to  the  collection  of  the  materials,  and 
to  the  aid  which  may  be  obtained  by  a  judicious  collection  of 
text-books. 

The  statutes  are  only  so  many  codicils  to  the  last  wills 
and  testaments  of  former  generations : — the  principles  and  acts 
established  by  practice,  usage,  custom,  and  making  up  in  the 
aggregate  what  we  designate,  after  the  English  fashion,  by  an 
inapposite,  or  at  least  ill-understood,  name,  the  Common  Law. 

A  good  collection  of  books  properly  arranged,  with  a  well- 
written  catalogue  raisonnS,  and  a  note  of  the  changes  in  the  law 
which  have  taken  place  between  one  edition  or  one  publication 
and  another,  as  well  as  of  the  matters  dropped  out,  would  make 
an  excellent  basis  for  the  larger  operation,  both  as  a  means  of 
ascertaining  the  nature  and  state  of  our  law,  and  of  training  the 
law-writers,  to  whom  its  future  expression  is  to  be  intrusted. 
Text-books  in  aid  of  digesting,  and  consolidating,  and  codifying 
the  law,  we  should  recommend  as  the  codifier^s  primer.  Cer- 
tainly, no  man  should  venture  to  criticize  the  proposition  to 

*  In  continnation  of  former  articles  on  the  same  subject, — ^Statute  Law 
Commission,  its  Confltitution  and  proceedings  in  Not.  last,  and  Statute  Law 
Commission  Codification  or  Consolidation  P  (Feb.  last).  The  papers  which 
were  presented  to  the  Chancellor  by  the  Commissioners,  on  the  31st  of 
March,  hare  not  jet  been  laid  before  Parliament.  We  understand  that  they 
are  of  a  Yerj  elaborate  character,  and  trust  that  the  profession  will  be  en- 
abled, by  tneir  publication,  to  discuss  their  merits  before  the  Chancellor 
oomes  to  a  definitiye  conclusion.  Above  all,  we  trust  that  the  Chancellor  will 
consider  how  far  the  means  at  his  disposal  are  such  as  to  enable  his  Lord- 
ship to  pronounce  upon  a  matter  of  so  much  detail.  We  should  deprecate 
most  earnestly  a  summary  maimer  of  treating  a  question  upon  which  so 
much  time,  and  money,  and  labour,  have  been  expended.    We  fully  sym- 

Sathise  with  his  Lor^hip ;  but  he  is  Chancellor,  and  has  undertaken  a 
uty  from  which  he  should  not  shrink,  for  the  abandonment  of  it  would 
cover  his  name  with  shame. 
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codify  or  consolidate  the  law^  or  aay  attempts  to  realise  that 
proposition^  till  he  has  tried  to  ascertain  the  state  of  the  law^ 
its  history  and  progress^  by  a  diligent  reference  to  the  law  lite- 
rature^  under  the  several  heads  of  Law.  What  the  Common 
Law  is^  what  the  body  of  the  law  is^  can  be  known  by  that 
means^  and  by  that  only.  It  is  there  only  that  we  can  find 
connectedness ;  and  what  connectedness  I  how  immethodical ! 
how  illogical ! 

Half  the  difiScnlty  in  determining  a  question  is  accomplished 
when  we  have  severed  from  it  all  impertinences.  Since^  there- 
fore^ the  ascertaining  what  the  law  is^  the  statement  of  that 
law,  and  its  authoritative  enimciation  by  means  of  commen- 
taries, digests,  special  statutes,  general  statutes,  consolidations 
of  the  law,  and  codifications,  has  become  so  mixed  a  question, 
we  cannot  do  better  service  than  to  prosecute  our  investigations 
into  the  respective  offices  and  operations  of  each  method;  to 
show  that  if  the  advocates  of  each  will  be  content  to  take  each 
their  proper  place,  their  works  may  go  on  not  only  in  harmony 
with,  but  in  co-operation  with  and  in  furtherance  of  each 
other. 

If  we  did  not  know  that  it  is  the  fashion  and  the  fault  of  acute 
minds  to  fasten  on  the  points  of  difference  as  if  they  constituted  the 
whole  matter,  instead  of  on  the  points  of  agreement  (which  are 
usually  much  larger  in  proportion,  the  gravamen  of  the  whole, 
and  the  matter  to  be  settled  before  we  can  know  really  what 
the  differences  are),  we  might  be  tempted  to  assign  to  dishonesty 
the  resistance  with  which  all  earnest  attempts  to  give  entirety, 
connectedness,  comprehensiveness,  and  completeness  to  our  law 
by  means  of  codification,  are  met  by  a  certain  class  of  official 
opponents. 

But  the  fault  to  which  we  have  referred  is  one  into  which 
lawyers  of  different  orders,  more  or  less  fall,  and  with  such 
characteristic  differences  of  manner,  that  we  must  attribute  to 
habit  that  which  men,  not  of  the  crafk,  would  ascribe  to  an  un- 
worthier  source.  It  is  so  much  their  function  to  take  issue  on 
points  and  to  fight  them,  that  it  often  happens  that  we  find  in 
law  books  a  copious  statement  of  all  differences  without  an 
exposition  of  the  whole  matter,  or  of  the  general  principles 

&2 
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combined  with  the  cases  which  fall  under  them^  and  the  explana- 
tion of  the  relation  which  the  differential  points  bear  to  the 
whole  matter. 

There  is  no  doubt  that  laziness  has  its  share  in  this  work  or 
no- work ;  it  is  easier  to  put  down  a  marginal  note  than  to  pass 
the  matter  of  that  note  through  the  process  of  thought^  and  to 
determine  how  much  the  difference  is  matter  of  expression^ 
and  how  much  matter  of  substance ;  and  how  much  the  differ- 
ences are  but  points  in  the  same  general  truths  which  being 
rightly  collocated  in  due  logical  order^  would  be  found  to  be  no 
differences  at  all. 

The  best  test  of  the  necessity  for  codification  is  to  be  found  in 
the  state  of  our  law  literature ;  the  best  proof  of  the  necessity 
of  a  logical  exposition  would  be  found  in  the  general  want  of 
principle  and  of  method^  not  only  in  our  law  books^  but  in  our 
arguments  and  in  our  judgments.  We  can  not  blame;  for  the 
industry  of  man^  in  these  times  of  multitudinous  claims  and 
hurried  atttention^  could  not  collect^  digest^  and  recast  the 
material  which  good  logical  law-writings  law-speakings  and 
law-adjudication  imply.     But  to  our  task. 

We  do  not  deprecate  any  form  of  legal  exposition.  We  claim 
for  the  law  all  the  means  of  exposition  and  of  expression :  we 
can  dispense  with  none.  To  the  wise,  a  word  is  enough.  They 
require  simply  to  be  remembranced  of  what  they  know,  but  do 
not  recollect.  But  the  bulk  of  mankind  require  each  their  own 
special  method  of  teaching;  the  reflective  prefer  the  abstract 
and  dogmatic ;  the  practical,  the  concrete ;  the  mixed  order  of 
mind,  both.  Some  prefer  the  statement  of  a  single  proposition, 
or  of  a  single  case,  concisely  put;  some  require  always  at 
least  two  matters,  that  they  may  put  them  in  comparison ;  some 
require  a  great  number ;  some  discern  the  matter  given  with 
its  essentials;  others  need  that  it  should  be  clothed  in  full 
costume,  with  all  the  gossip  of  etymology,  of  anecdote,  of 
minute  action,  and  every  petty  phrase  of  speech.  Some  are 
satisfied  with  a  lexicon,  others  need  a  concordance ;  some  like 
a  matter  put  textwise,  others  tabularwise.  Some  cannot  imder- 
stand  anything  till  they  have  seen  it ;  others  cannot  understand 
what  they  see  till  they  have  read  it.     Some  understand  contro- 
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yersy^  others  precept ;  some  the  dramatic  form  of  the  actual 
case^    some   the    historical  method;  while  others  prefer   the  , 
biographical^  in  which  the  transactions  are  mingled  according  ' 
to  the  current  and  conflict  of  the  actual  life  of  mankind. 

Now,  if  each  one  of  these  will,  Quixote-like,  go  forth  in  the 
world  and  do  battle  with  all  the  rest  of  mankind  for  his  own 
method  against  all  others'  methods,  we  shall  make  no  progress, 
and  the  world  will  come  to  an  end  before  we  have  codified  or 
done  anything  else. 

The  simple  solution  of  the  difficulty  is,  to  allow  all  methods — 
to  recognise  the  appropriate  range  of  each — and  by  criticisms 
more  or  less  severe  to  keep  each  in  its  proper  place. 

Like  the  multitudinous  religions  of  the  world,  which  are 
so  many  various  caskets  in  which  the  religious  principle  is 
embalmed  and  preserved,  these  different  methods  of  the  expres- 
sion of  the  law  will  give  us  the  true  principle  and  the  true  sense 
of  law.  Finding  the  principle  under  every  different  form,  we 
shall  cease  to  be  the  slaves  of  form,  and  yet  learn  its  value. 

We  look  to  the  day  when  we  shall  have  an  university  where 
all  these  different  methods  of  expression  shall  be  cultivated, 
and  be  more  distinctly  marked  out,  and  displayed  in  action. 

The  law  books  which  we  have,  too  frequently,  satisfy  no 
purpose ;  they  conflict  with  each  other,  taking  up  the  same 
ground,  without  a  difference  of  manner  or  of  view;  being,  how- 
ever, the  best  of  their  kind,  if  not  the  only  things  to  be  had, 
they  are  bought  grumblingly  by  the  practitioners,  who  must 
know  law,  or  have  the  means  of  knowing  it.  But  the  mass  of 
mankind  are  without  law;  without  an  exposition  of  their 
rights,  of  the  tribunals  to  which  they  may  have  recourse,  of 
the  principles  upon  which  laws  rest  and  must  be  framed,  and 
of  the  difficulties  to  be  avoided  in  the  enactment  of  them ;  and  of 
the  difficulties  to  be  avoided  by  the  public  themselves,  by 
means  of  prudent  conduct  in  the  transaction  of  business,  and  a 
reasonable  observance  of  the  needful  cautions,  as  well  as  of  the 
means  of  evidencing  their  transactions. 

Blackstone  is  the  only  popular  work  we  have  which  is  readable 
to  the  mass  of  mankind,  and  this  maintains,  by  the  help  of 
succeeding  editions,  its  popularity.    The  twenty-third  edition  of 
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Mr.  James  Stewart^  which  we  have  before  us^  retains  all  that  is 
popular  in  Blackstone^  his  historical^  anecdotal^  and  rational 
deduction  of  results.  Accepted  by  the  country  and  adopted  by 
the  profession^  the  text  of  the  learned  commentator  has  become 
the  free  vernacular  language  of  the  law  and  constitution. 
Although  it  is  possible  that  it  might  gain  something  in  scientific 
precision  by  restatement^  it  would  sacrifice  at  least  as  much  in 
popular  advantage  and  in  pubhc  recognition.  What  Mr.  Stewart 
has  done  is  just  that  which  can  be  best  done  on  a  foundation 
such  as  Blackstone's.  He  has  careftdly  and  minutely  developed 
the  matter  from  that  condition  in  which  Blackstone  left  it^  by  a 
succinct  yet  accurate  statement  of  all  those  additions  and 
modifications  which  legislation  and  jurisprudence  have  intro- 
duced in  all  parts  of  the  law^  since  Blackstone  put  his  finishing 
touch  to  the  last  edition  that  can  claim  to  be  his.  One  cannot 
compare  the  changes  and  additions  made  to  the  text  of  Black- 
stone^ and  presented  to  the  reader  in  this  book,  without  a  strong 
impression  of  the  constant,  steady,  and  varied  improvement, 
for  aU  practical  purposes,  which  the  general  body  of  the  law 
has  undergone  in  the  course  of  some  eighty  or  ninety  years 
(a  large  part  of  which  was  characterized  by  a  resolute  resistance 
to  all  those  changes  which  Blackstone  himself,  and  the  whole 
body  of  enlightened  lawyers  for  the  previous  century,  had 
advocated).  It  is  remarkable  that  all  the  changes  are  in  the 
sense  suggested  by  the  Whig  lawyers  of  that  period,  but  that 
they  are  distinguished  by  their  peculiarly  practical  and  detailed 
character,  by  modifications  more  of  form  and  procedure  than  of 
principle,  which  have  only  come  into  operation  as  the  result 
of  a  multitude  of  separate,  distinct,  creeping  innovations. 

This  justifies  Mr.  Stewart's  course  :  the  principles  of  Black- 
stone are  for  the  most  part  unchanged,  and  the  present  state  of 
the  law  is  accurately  exhibited  upon  the  text  of  Blackstone ;  the 
additions  which  the  piecemeal  progress  of  legislation  has  intro- 
duced, are  duly  noted.  This  edition  will  be  useful  to  the  law 
student,  as  a  means  of  warning  him,  in  the  perusal  of  elder 
books,  not  to  rely  too  implicitly  upon  their  statements,  without 
reference  to  recent  enactments ;  and  the  interrogatories  will 
assist  him  in  putting  himself  to  the  question  as  to  his  knowledge 


CoOection  of  Materials.  289 

of  tiie  law.  To  the  judge^  the  elder  practitioner,  the  statesman, 
the  legislator,  and  the  law  reformer,  it  may  be  serviceable  to 
apprize  them  of  the  progress  of  law  reform  or  law  change,  of 
the  many  things  done,  and  those  which  remain  to  be  done,  and 
above  all,  of  the  necessity  and  duty  of  looking  closely  to  the 
construction  of  reforms,  that  they  may  piece  wdl  together. 
It  is  impossible  without  some  assistance  to  keep  in  mind  what 
has  been  done,  and  we  constantly  find  the  most  able  men  at 
fault,  from  OTcrlooking  the  changes  that  have  been  made;  so 
rapid,  so  unconnected,  so  diffuse  and  scattered  have  they  been, 
that  to  read  and  collate  would  involve  the  expenditure  of  all 
the  time  one  can  give  to  the  serious  business  of  life. 

What  Mr.  Stewart  has  done  by  the  aid  of  his  editi<m  of 
Blackstone's  Commentaries  for  the  law  generally,  we  desire  to 
see  done  (both  with  a  view  to  our  special  subject  and  for  general 
purposes)  in  more  full  and  precise  detail  for  every  branch  of  the 
law,  for  every  interest  in  life,  and  for  every  class  and  grade  of 
persons  through  all  the  periods  of  life.  They  should  be  in  an 
especial  manner  law  books ;  precise  and  definite,  exhausting  the 
subject  in  a  methodical  manner,  and  affording  clear  instruction 
for  each  occasion,  and  indei^  after  the  same  manner,  so  that 
the  indexes  of  the  respective  works  may  be  amalgamated  in  the 
same  general  index. 

We  should  have  also  collections  of  remarkable  cases  of  each 
kind,  selected  from  those  which  appear  in  the  press,  of  course 
revised,  yet  preserving  their  popular  character;  making  the 
essential  matter,  and  not  the  technicality,  the  object  of  attention, 
except  when  the  technicality  is  itself  the  pivot  on  which  the 
case  turns,  and  useful  as  a  warning  to  the  public,  or  as  a  sug* 
gestion  to  the  reformer  or  ameliorator  of  the  law. 

It  would  be  a  wise  thing,  and  worthy  of  the  parens  patrue, 
to  cause  all  such  Chancery  cases  to  be  reported.  How  useful  it 
would  be  to  teU  the  public  that  to  themselves  are  due  many  of 
the  inflictions  of  that  Court  which  now  remain;  that  to  the 
ignorance  of  rights  and  obligations,  of  the  convenient  rules  of 
prudence,  to  the  neglect  of  the  most  obvious  business  habits,  to 
indolence,  to  pride,  to  greediness,  to  conceit,  these  suits  are  too 
often  due. 
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The  bystadding  reporter^  looking  to  the  interests  of  mankind 
in  their  more  direct  relation  to  common  life^  and  not  to  the 
mere  points — the  pretty  cases^  the  fine  shades  of  difference^  in 
which  astute  practitioners  delight — ^would  be  an  apostle  of  good 
to  an  extent  that  few  know. 

Nor  would  such  things  be  unreadable ;  the  student  of  state 
trials^  the  common  reader  of  newspapers^  knows  how  much 
greater  is  the  interest  felt  in  dramatic  narrations  of  the  reporter^ 
and  how  the  teaching  of  a  single  trial  well  narrated  covers  a 
wide  field  both  of  principle  and  practice. 

Our  first  book^  next  to  the  Commentaries^  comprehending 
the  whole  range  of  law,  would  be  this  new  species  of  case-book^ 
carefully  arranged,  so  as  to  illustrate  Blackstone,  to  which 
on  fit  occasions  reference  might  be  made,  by  way  of  note,  in 
order  to  call  attention  to  the  principles  there  expounded.  A 
year  or  two  of  such  case-reading  with  such  a  book  as  Blackstone 
would  teach  pretty  fairly  and  thoroughly  the  law,  in  all  its 
leading  applications.  A  merchant-statesman  has  told  us  he 
took  this  course,  and  ever  found  thereafter  that  his  knowledge 
was  real  and  practical,  serving  to  enable  him  to  act  on  an 
emergency,  to  make  good  use  of  his  legal  advisers,  and  to  take 
a  sensible  view  of  projects  of  law  upon  which  it  was  necessary 
for  him  to  decide.  With  such  teaching,  every  new  event  filled 
up  more  and  more  the  measure  of  his  knowledge,  gave  him 
reasonable  caution  not  to  act  unadvisedly  in  the  sphere  of  pro- 
fessional technicality  and  of  professionals-skilled  agency,  and  at 
the  same  time  such  a  mastery  of  the  matter  of  law,  as  enabled 
him  to  give  instructions  to  his  lawyer  when  he  needed  his 
assistance,  and  properly  to  submit  his  case  when  he  needed  his 
opinion. 

That  which  was  good  for  the  merchant-statesman  is  good  for 
everybody  else,  with  this  difference,  that  the  special  practitioner 
must  know  more  precisely  the  peculiar  requirements  of  this 
branch  of  law. 

After  the  different  walks  of  life  and  the  differents  epochs  of 
life  are  provided  for,  the  legal  practitioner  needs  our  care. 

It  is  assumed,  as  above  said,  that  the  books  which  have  ex- 
pounded to  others  their  rights  and  obligations,  and  generally 
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the  tribunals  to  whicli  recourse  is  to  be  bad  for  the  assertion  of 
tbose  rights  and  the  enforcement  of  those  obligatioxu^  are  known 
to  him. 

The  technical  books  will  deal  with  the  proceedings^  the  plead- 
ings^ the  forms ;  and  here  we  beg  leave  to  express  our  r^ret 
that  we  haye  no  books  dealing  with  proceedings  and  with  forms 
in  their  scientific  point  of  view,  pointing  out  their  common 
purposes  and  properties,  their  uses,  and,  particularly  in  the  case 
of  forms,  their  requirements  for  purposes  of  special  registration 
and  of  incidental  registration,  and  for  final  record;  their  differ- 
ences, and  the  occasions  of  tliose  differences,  whether  real  or 
simply  accidental.  Books  of  procedure  and  books  of  forms  in 
extensOf  with  explanatory  comments,  would  enable  us  to  preserve 
the  uses  of  form  without  the  abuses,  show  us  where  modifications 
may  be  made  in  obedience  to  the  peculiarity  of  the  case  and  of 
the  law,  and  yet  teach  us  to  adhere  to  form  where  the  specialty 
of  the  occasion  should  not  require  a  departure. 

There  is,  then,  one  sort  of  books  necessary  for  common  life, 
and  the  man  of  the  world,  or  the  man  of  business ;  and  anot];Ler 
for  the  man  of  law,  or  the  special  practitioner ;  and  to  these  we 
have  probably  adverted  with  sufficient  particularity. 

The  Digest,  the  Consolidation,  the  Codification,  the  Law 
Lexicon,  the  Concordance,  the  Catalogue,  will  be  requisite, 
too,  and  so  will  the  Special,  the  General,  and  the  Supplemental 
Statute.  But,  like  men  of  sense,  we  must  observe  the  occa- 
sions  and  the  uses  of  them,  their  special  objects,  their  special 
means,  and  their  special  applications.  We  want  them  all  for 
reciprocal  illustration  and  assistance,  and  we  invite  our  law- 
booksellers,  if  they  be  masters,  or  our  law-writers,  if  they  be 
masters,  to  favour  us  with  law-books  written  in  an  app]X)priate 
manner,  each  according  to  its  kind ;  sturdily  eschewing  what- 
ever properly  belongs  to  another  kind,  and  above  all  the  ency- 
clopsediacal  mania,  which  affects  to  treat  of  the  whole  thing,  and 
succeeds  only,  like  the  painter  of  a  battle-field,  in  giving  a  con- 
fused mass  of  objects,  with  here  and  there  some  passages  of  the 
conflict. 

Our  space  will  not  permit  us  to  enter  into  the  special 
objects  and  modes  of  each  kind  but  in  a  very  summary  way ; 


242  Statute  Law  Comjmsrion : 

our  task  is  a  very  plain  one^  simply  to  show^  where  several  roads 
meet^  which  is  the  right  one.  We  recommend^  then^  that  our 
reader-writer  or  reader-publisher  should  summon  before  his 
mind  all  the  different  classes  of  persons  for  whom  law-books 
are  required^  and^  above  all^  to  cast  out  the  notion  that  the 
objects  of  our  care  are  to  be  merely  the  l^al  craftsmen^  jtidges^ 
and  practitioners^  but  rather  that  we  are  to  have  a  care  for  every 
person  of  every  grade^ — the  statesnum^ — the  legislator^ — the 
historian^ — the  public  writer,  —  the  merchant, — the  man  of 
business, — the  householder, — the  owner  of  property, — the 
occupier  <jf  property, — all  the  persons  who  make  law,  or  mar 
law,  or  gain  by  law,  or  suffer  by  law,— -fdl  the  persons,  in  short, 
of  whom  society  consists,  and  who  are  unprovided  with  law 
books. 

When  the  grave  events  of  life, — birth,  marriage,  death, — ^take 
place;  when  important  transactions  are  entered  into;  when 
sudden  claims  are  made  upon  us ;  wh^  at  a  distance  from  our 
legal  adviser,  a  difficulty  arises ;  when  it  is  sought  to  change 
law  on  account  of  some  evil  or  supposed  evil ;  when  one  is  called 
upon  to  act  as  a  juryman,  as  a  guardian,  as  a  friendly  adviser ; 
in  short,  on  every  occasion  on  which  one  has  occasion  for  law, 
there  is  no  book  to  which  we  can  confidently  appeal  for  clear, 
precise,  and  definite  instruction  as  to  what  the  law  is,  and  what 
generally  is  our  course  of  action.  It  is  a  proverl»al  saying,  that  one 
is  sure  not  to  find  what  one  wants.  Now  this  is  the  mischief  to 
be  met ;  an  evil,  the  removal  of  which  would  bring  grist  to  the 
mill  of  a  starving  profession,  if  it  were  not  too  lazy  to  labour,  or 
too  fastidious  to  do  a  thing  that  has  not  been  sanctioned  by 
etiquette.  We  do  not  want  an  ^'  Every  Man  his  own  Lawyer,'^ 
written  by  a  Grub-street  writer,  and  sold  by  a  catchpenny  book- 
seller, but  sound,  well,  even  elegantly-written  books,  by  able 
men,  and  published  by  distinguished  booksellers ;  the  names  of 
the  authors  and  of  the  booksellers  being  a  guarantee  for.liie 
excellence  of  the  matter  and  of  the  workmanship :  imd  sold  at  a 
reasonable  price  because  rehance  is  placed  not  on  the  narrow 
demand  of  a  now  (no  longer)  rich  profession,  but  on  the  exten- 
sive demand  of  the  class,  or  classes,  of  persons  to  whom  the 
.books  are  addressed. 
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Law-books  are  too  dear  on  every  account; — on  account  of 
the  pubUc;  on  account  of  the  practitioner^  on  account  of  the 
publisher.  Goodness  and  cheapness  need  not  be  opposed ;  on 
the  contrary^  we  believe  that^  in  tiie  limg  run^  they  are  the  only 
right  means  of  serving  the  purpose. 

But  to  our  main  objectr  We  began  with  an  intimation  of 
the  relation  of  all  means  of  expressing  the  law^  to  the  makings 
the  promulgation^  and  the  use  of  the  law.  We  desire  to 
say  a  few  words  more  on  the  subject^  as  a  means  of  collecting 
the  material  for  the  codification  or  consolidation  of  the  law. 
We  feel  that^  in  order  to  attain  complete  success  in  this 
matter^ — ^in  order  to  collect  the  material — ^work  it  up  for 
codification^ — ^to  free  it  from  a  great  deal  of  usdless  and  irre- 
levant matter^ — ^to  obtain  a  sufficient  number  of  competent 
coUaborateurS;  duly  primed  and  duly  trained^  and  to  ascertain 
the  questions  to  be  disposed  of  before  codification  can  be  made 
complete^  and  to  present  the  matter  in  an  acceptable  form  to 
the  Leaders  in  the  Law  and  in  the  State^ — ^it  is  necessary  that 
all  existing  text-books  and  works  should  be  collected^  that  a 
catalogue  raisonni  should  be  made  of  them;  and  that  in  those 
branches  of  the  law  in  which  we  have  not  decent  text-books^ 
encouragement  should  be  given  to  the  writing  of  such. 

Moreover^  when  we  have  codification  and  consolidation^  and 
good  general  laws^  and  proper  supplemental  laws,  and  indexes^ 
and  digests,  and  concordances,  the  mass  of  the  people  will  still 
want  text-books,  metiug  out  the  portions  of  the  law  which  it 
more  immediately  concerns  them  to  know,  leaving  the  technical 
books  for  technical  men. 

QSierefore,  as  a  work  precedent  to  the  great  work, — as  a  work 
coincident  with  the  great  work, — and  as  a  work  consequent  on 
the  great  work,  this  matter  of  law-writing  demands  considera- 
tion. Whether  the  great  work  be  done  or  not,  the  execution 
of  these  by-efforts  will  not  be  thrown  away. 

Let  not,  however,  the  Chancellor  and  our  great  men,  who 
have  codification  or  consolidation  now  ^'  under  their  considera- 
tion,'^ slacken  their  efforts.  Although  good  text-books  will 
mitigate  the  sad  condition  of  the  law,  they  will  not  supersede 
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the  necesaty  of  the  greater  work,  for  they  never  can  be  of  com- 
plete authority  without  the  sanction  of  the  Legislature. 

We  counsel  attention  to  this  matter  of  text-books^  as  a  means^ 
Aot  as  the  object ;  as  a  means  of  facilitating  the  consolidation 
or  codification  of  the  law ;  and  afterwards  as  a  means  of  facili- 
tating the  promulgation  of  the  law.  The  text-books  are  our 
little  frigates^  the  codes  or  consolidations  our  great  line-of-battle 
ships. 

The  Chancellor  has  before  him^  in  his  work  of  a  General 
Consolidation  or  Codification  of  the  Law,  a  great  occasion, 
which  is  all  that  a  great  man  needs.  On  his  manner  of  dealing 
with  the  subject  will  depend  the  general  estimation  of  his  fitness 
for  a  post  which  should  be  filled  only  by  the  highest  talents, 
the  firmest  will,  and  the  most  unwearied  energy  and  dauntless 
courage  in  the  profession. 


Art.  v.— on  LAND  LAWS. 


THE  land  question  is  the  great  question  of  the  day,  and  has 
wonderfully  increased  in  importance  of  late  years  as  a 
study,  owing  to  the  happy  union  of  practice  with  science.  We 
now  see  great  improvements  carried  out  by  means  of  legislative 
enactment,  and  an  economy  of  farming  and  labour  by  means 
of  steam  machinery  and  modem  implements,  perfectly  astound- 
ing to  the  uninitiated.  Land  is  now  more  sought  after  than 
formerly,  and  despite  entails,  and  limitations  under  settlement, 
more  in  the  market,  and  is  now  considered  more  on  a  par  with 
personalty.  Freehold  Land  and  Building  Societies  enlist  a 
vast  amount  of  suburban  land  under  their  banner,  affording, 
if  carefully  and  honestly  managed,  a  better  investment  than 
Savings'  Banks,  giving  land  a  higher  position  than  ever ;  and, 
owing  to  the  projected  Government  measure  for  regulating 
assurances  and  titles,  a  greater  facility  of  transfer,  as  soon  as 
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pmdence^  whicli  is  &at  superseding  the  impradence  Mid  extra- 
yagance  of  former  times^  shall  have  taken  root;  as  there  is  no 
reason  why  the  lengthened  limitation  in  settlements  should  not 
be  curtailed  with  adyantage,  and  a  statutory  title  obtained  in 
the  same  manner  as  it  is  now  under  the  General  Land  Drainage 
Act^  or  a  marketable  title^  good  against  the  worlds  under  the 
Encumbered  Estates  (Ireland)  Acts^  provided  the  rights  of 
property  are  kept  inviolate,  and  the  privileges  and  duties 
respected.  It  cannot  for  a  moment  be  doubted  that,  notwith- 
standing the  jealous  feeling  existing  between  landlord  and 
tenant,  arising  from  a  real  or  supposed  fixity  of  tenure,  which 
ruined  Mr.  Fusey^s  Bill  in  1847  and  1848,  the  tenant  has 
certain  rights  or  claims  allowed  him  for  acts  of  ordinary  hus- 
bandry, by  custom  from  time  immemorial,  which  is  called  "  the 
custom  of  the  country ;''  and  thus  these  r^hts  or  claims  are 
not,  as  has  been  lately  mentioned  in  the  Times,  thought  to  be, 
but  are  actually  created ;  or  he  has  a  tenant  right  by  modem 
usage,  as  in  Lincolnshire,  which  confers  a  right  on  the  outgoing 
tenant  to  be  reimbursed  certain  expenses  incurred  by  him,  over 
and  above  those  of  ordinary  husbandry,  as  stated  in  the  Agri- 
cultural Customs  Committee  Reports  of  1848,  By  confounding 
those  two  great  rights  or  claims  great  inconvenience  arises. 
Everything  then  depends  on  stipulations,  and,  as  the  Times  in  a 
leading  article  said  a  few  months  back,  ^^  If  tenant  rights  tend 
in  any  way  to  dispute  the  landlord's  sole  right  to  the  land,  it  is 
the  laadlord's  own  fault ;''  and  we  cannot  do  better  than  quote 
the  recommendation  of  the  Committee  on  the  Burdens  of  Land, 
in  1846,  ^^  that  as  the  landlord,  in  the  absence  of  any  agreement 
to  the  contrary,  is  entitled  to  compensation  for  any  injury  done 
to  the  land,  so  the  tenant  should  be  compensated  for  any 
improvement  he  might  make."  There  ought  to  be  some  special 
tribunal  to  adjudicate  on  these  claims  or  rights,  until  some 
rule  could  be  laid  down  respecting  them,  and  arbitrated  on  the 
spot  by  intelligent  commissioners  appointed  for  the  purpose,  or 
the  Enclosure  or  Tithe  Commissioners  might  be  authorized  to 
investigate  them.  Improvements,  as  was  observed  in  the  Law 
Magazine  some  two  years  ago,  will  never  become  general  with- 
out security,  either  by  private  arrangement  or  public  enactment ; 
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and  ihtis  litigadon  in  dcmie  measure  may  be  pi^evented^  which  is 
now  attributable  to  the  undefined  manner  in  which  the  subject 
is  regulated  by  usage^  in  the  absence  of  any  stipulation  or 
specification  of  custom  or  contract^  which  might  easily  be 
inserted  in  leases,  or,  in  the  now  more  fashionable  mode  of 
titling,  ^^  tenant-right  agreements/' , 

In  Ulster,  tenant  right  signifies  the  right  which  from  long 
custom  the  tenant  has  assumed  of  disposing  of  his  interest  in 
the  holding  at,  or  even  before,  the  determination  of  the  tenancy, 
or,  in  other  words,  it  is  synonymous  with  what  in  England  is 
called  a  goodwill.  To  such  an  extent  has  this  system  prevailed 
in  many  districts,  that  the  landlord  was  frequently  expected  to 
allow  the  outgoing  tenant  to  provide  a  successor,  who  agrees 
with  the  former  for  the  terms  of  his  lease,  with  the  latter  for 
the  price  of  his  goodwill;  and  generally,  on  a  refusal  on  the 
part  of  the  landlord  to  recognise  the  practice,  he  put  in  a  man 
of  his  own  selection,  subjecting  the  unfortunate  individual  to 
the  greatest  ill-will,  necessitating  either  his  withdrawal  or  com- 
pliance with  the  terms  of  his  predecessor;  and  it  became  at 
last  an  object  with  them  to  conv^  the  custom  into  a  right, 
and  with  this  purpose  commenced  the  tenant-right  agitation,^ 
which  we  have  heard  so  much  of,  and  which  claimed  l^is- 
lative  interference  to  secure  the  tenant  compensation  for 
improvements. 

Mr.  Sharman  Crawford's  Bill  of  1848,  afterwards  amended 
and  introduced  by  Sir  W.  Somerville,  excited  a  general  feeling 
towards  giving  compensation  to  tenants,  as  it  was  part  of  the 
Report  of  the  Devon  Conmussion.  The  principles  of  Mr. 
Sharman  Crawford's  Bill  are,  that  all  improvem^its  in  the  soil, 
by  which  the  annual  letting  of  the  land  shall  be  increased  in 
value,  and  which  have  been  made  at  the  cost,  and  by  the  labour 
of  the  tenant,  or  purchased,  or  inherited  by  him  from  his  pre- 
decessors, shall  be  taken  to  be  the  property  of  such  tenant ; 
and  from  and  after  the  passing  of  the  Act,  no  person  in  the 
occupation  of  the  land  or  premises,  being  tenant  therein  and 
having  made  improvements  of  the  nature  aforesaid,  shall  be 

*  See  Fergusson  and  Davie's  Treatise  on  the  Tenure  and  Improvement 
of  Land  in  Ireland. 
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evicted  therefiromj  unless  he  shall  first  have  reodved  firom  his 
landlord^  or  from  the  incoming  tenant^  a  fair  compensation  for 
all  hibour  and  cqpital  expended  for  improvements^  and  which^ 
by  the  Act^  are  declared  to  be  the  property  of  the  tenant ;  thus 
at  once  creating  a  fixity  of  tenure,  and  a  daim  or  lien  which 
might  be  prejudicial  to  the  rights  of  property,  which  it  is  the 
province  of  the  Common  Law  to  support.  Sir  W.  Somerville 
prepared  a  Landlord  and  Tenant  Bill  in  1851,  but  as  the 
Government  came  to  a  conclusion  sooner  than  was  expected, 
its  principles  were  never  fuUy  developed.  It  was  not  intended 
to  affect  any  remedy  or  right  either  of  lessors,  or  lessees  which 
at  present  belong  to  them,  nor  in  any  way  to  affect  the  existing 
law;  it  being  intended  that  tiie  rights  of  both  parties  should 
rest  upon  the  contracts  that  should  be  entered  into;  and  great 
facilities  were  given  to  those  parties  who  made  contracts,  and 
an  easy  system  was  provided  for  both  parties  having  them 
enforced  and  kept  inviolate.  This  was  more  in  accordance  with 
the  Report  of  Mr.  Pqsey^s  English  Committee  on  Agricultural 
Customs,  of  1848,  in  which  amendments  on  the  law  of  land* 
lord  and  tenant  were  suggested  in  some  material  parts,  coin- 
ciding with  the  recommendation  of  the  Devon  Commission, 
especially  as  to  giving  tenants  for  life  and  others,  proper  enabling 
powers  to  make  beneficial  leases,  and  special  agreements,  suffi- 
cient to  secure  compensation  to  improving  tenants. 

On  the  introduction  of  the  Landlord  and  Tenant  (Ireland) 
Bill  of  1853,  Mr.  Napier  said  the  Bill  very  much  resembled  the 
English  one  in  its  practice.  The  Bill  reduced  the  landlord's 
power  of  distress  to  one  year's  arrear  instead  of  six;  and  it 
would  assist  the  improving  tenant,  whilst  it  would  remove  the 
temptation  to  do  wrong,  and  prevent  a  great  deal  of  firaud ;  as 
it  is  the  oppressive  power  which  now  exists,  and  by  landlords 
possessed  over  tenants,  in  giving  them  a  priority  over  oth^ 
creditors,  which  frequently  prevents  independent  persons  ad- 
yancing  money  to  really  good  tenants,  as  is  often  done  in  the 
case  of  other  trades.  Mr.  Napier  says,  that  Bill  which  substi- 
tutes the  power  of  Parliament  for  the  contracts  of  parties  is 
always  open  to  objection,  as  involving  an  insecurity  of  tenure, 
in  which  he  did  not  participate.    We  quite  agree  with  him  that 
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it  is  very  difficult  to  substitute  public  enactments  for  private 
arrangement.  This  was  the  object  of  Mr.  Posey's  Landlord 
and  Tenant  Bill,  which  was  finally  rejected  by  the  Lords, 
on  the  ground  that  it  created  a  fixity  of  tenure  incompatible 
with  the  priyil^es  of  landlords,  and  invobred  expenses  which 
the  majority  of  them  were  little  able  to  afford,  owing  to  the 
encumbered  condition  of  their  estates  by  entail,  settlement,  or 
mortgage. 

It  is  obvious,  then,  tiiat  establishing  by  law  a  system  of 
tenant-right  compensation  is  as  difficult  to  encounter  in  Lre- 
land  as  it  is  in  England.  By  private  arrangement  no  difficulty 
exists  in  assessing  the  sum  to  which  the  tenant  is  entitied,  as 
for  purchased  manures  (the  receipts  produced  sufficiently  attest- 
ing the  cost),  or  as  for  drainage,  and  other  similar  works;  or, 
provided  the  rights  of  property  be  kept  inviolate,  there  is  no 
reason  why  more  extended  special  powers  should  not  be  given  to 
tenants  for  life  by  Act  of  Parliament,  without  infiringing  upon 
entails,  settiements,  &c.,  and  for  improving  estates,  much  in 
the  same  manner  as  the  Greneral  Land  Drainage  and  Lands 
Lnprovement  Companies  are  empowered,  by  special  Act  of 
Parliament,  to  execute  works  of  drainage,  and  to  carry  out 
permanent  improvements  under  settlement  or  disability,  and 
to  patch  up  a  title,  and  make  it  marketable.  This  power 
might  be  easily  extended  to  Lreland,  as  it  is  to  Wales;  and  it 
has  often  struck  me  that  these  Lands  Companies'  powers  are 
exceedingly  apt  and  opportune  in  the  present  improved  condi- 
tion of  agriculture,  as  they  are  now  doing  what  the  Govern- 
ment ought  to  have  done  upon  the  Beport  of  the  Agricultural 
Customs  Committee  being  issued  in  1848 ;  and  it  would  save  a 
vast  amount  of  trouble  and  ill-feeling  if  improvements,  whether 
temporary  or  permanent,  were  carried  out  by  these  companies, 
instead  of  being,  as  now,  executed  by  niggardly  landlords,  or 
by  tenants  on  commission,  under  the  usual  tenant-right  agree- 
ments. We  object  to  an  Encumbered  Estates  Act  for  this 
country,  as  too  summary  a  process,  considering  the  energy,  and 
enterprise,  and  capital  embarked  in  the  cultivation  of  the  land ; 
and  we  know  a  certain  duke  who,  by  great  eneigy  and  strict 
prudence,  has  lately  reclaimed  a  very  fine  estate,  which  for  more 
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than  twenty  years  was  in  the  hands  of  mortgagees,  and  rapa- 
dous  land-agents  and  attorneys.  The  Bill  of  last  session  is 
now  before  a  Select  Committee^  for  the  purpose  of  reconsider- 
ing the  subject  of  registration  of  companies  in  reference  to  the 
sale  and  transfer  of  land,  in  order  that  a  Bill  for  better  efiecting 
the  object  may  be  brought  into  Parliament  during  the  present 
session.  But  what  we  want  is  also  a  registration  of  the  title  to 
land,  so  that  by  means  of  a  registry  founded  on  the  Ordnance 
maps,  &c.,  we  may  know  at  once  on  the  face  of  the  registry  who 
18  the  party  to  sell  and  convey  the  land  to  a  purchaser  for  an 
adequate  money  consideration,  with  an  indefeasible  or  parlia- 
mentary title.  Thus  a  greater  facility  of  transfer  would  be  intro- 
duced ;  for  we  all  know  that  it  is  the  fear  of  depriving  parties 
of  dormant  claims  or  unknown  rights,  under  settlements  and 
wills,  that  prevents  any  further  measure  being  introduced  on  the 
subject,  and  to  amend  the  present  Statute  of  Limitations;  and 
thus,  much  remains  to  dear  up  the  title  of  land,  and  to  expe- 
dite £ftcility  of  transfer,  which  is  the  subdued  meaning  of  ^'  free 
trade  in  land,''  we  heard  so  much  of  some  few  months  back. 
Landlords  and  tenants  would  then  be  able  to  co-operate  in 
carrying  out  more  liberal  covenants,  which  would  lessen  the 
caprice  of  stewards  on  large  estates ;  and,  assisted  by  the  above- 
referred-to  improvement  in  the  law  of  real  property,  the  sim- 
plification of  tities  and  assurances,  and  an  improved  method  of 
taking  agricultural  statistics,  that  material  arrangement  might 
be  established,  so  essential  to  the  prosperily  of  this  country, 
and  the  peace  and  prosperily  of  Lreland  also. 
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The  Ltws  of  the  ChurtoidB;  oonsdidbitdd  by  Direction  of  the  Ldrds  of  the 
Treaaniy:  with  a  Commentary^  &c..  Notes  of  GaseSi  Appendix 
of  ActB»  and  a  copious  Index.  By  F.  J.  Hamel,  Esq.,  Solicitor  of 
Customs.    Butterworths,  Fleet-street. 

MORE  than  six  manths  have  elapsed  since  the  consolidation 
of  the  Customs  statutes  took  place.  By  that  measure 
a  boon>  which  threw  every  antecedent  effort  at  concentrating 
the  Customs  revenue  laws  into  the  shade^  was  conferred  on  the 
mercantile  public;  and  it  may  be  stated  as  a  creditable  testi-* 
m<my  to  the  legal  branch  of  the  Customs  service^  that  the  task 
was  accomplished  by  the  solicitor.  With  the  exception  of  some 
very  useful  reforms  suggested  by  the  Treasuiy  Minute  of  the 
14th  of  Aprils  1853^  and  a  few  recommendations  of  the  Select 
Conmiittee  of  the  House  of  Commons  of  an  ameliorating 
character^  the  merit  of  this  comprehensive  reform  of  laws  and 
practice  belongs  exclusively  to  the  Commissioners  of  Customs 
and  the  law  officer  of  that  department. 

We  have  referred  to  the  date  of  the  Act^  because  six  months 
may  be  regarded  as  a  reasonable  time  for  testing  its  efficiency. 
During  that  interval  the  commerce  of  the  port  of  London 
involved  an  unexampled  magnitude  of  operations.  This  must 
have  imposed  a  proportionate  activity  upon  the  Customs  service 
during  the  time;  and,  as  a  consequence  of  unprecedently 
increased  transactions,  every  provision  of  the  new  law  bearing 
upon  the  collection  of  the  revenue  would  of  necessity  be  brought 
into  action,  and  its  efficiency,  as  well  as  its  expediency,  tried  by 
practical  experiment.  It  is  with  a  pardonable  pride,  therefore, 
that  Mr.  Hamel  affirms,  that  the  Consolidation  Act,  as  tested 
by  this  severe  experiment,  has  realized  the  most  sanguine  anti- 
cipations of  its  authors — that  no  screw  has  been  found  loose — 
no  legitimate  exigency  of  trade  unprovided  for — that  nothing 
has,  in  fact,  arisen  to  call  for  correction  or  redress,  save  some 
ill-advised  provisions,  superadded,  on  the  suggestion  of  certain 
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merchants^  to  the  Bill^  on  its  passage  tlirongh  the  Legislature. 
These,  fortunately,  were  susceptible  of  remedy  by  Treasury 
order,  and  relief  was  given,  on  the  application  of  the  mercantile 
promoters,  who  inconsiderately  pressed  their  adoption.  In  other 
particulars  the  Act  appears  to  have  more  than  satisfied  every 
reasonable  expectation  of  the  public,  and  to  have  worked  in  a 
most  favourable  manner  for  the  trade  and  commerce  of  the 
country. 

It  is,  therefore,  with  a  fair  show-  of  reason  that  Mr.  Hamel 
deprecates  any  premature  interference  with  the  law  as  it  now 
stands,  and  claims  for  it  the  benefit  of  a  more  prolonged  experi- 
ment before  its  provisions  be  further  meddled  with.  Nor  is  it 
likely,  from  what  seems  to  have  been  the  success  of  the  measure, 
that  this  reasonable,  though  parental,  desire  will  be  thwarted. 
For  a  wonder,  in  Customs  l^islation,  we  shall  not  have  the 
perplexities  or  blunders  of  the  laws  of  a  former  session  corrected 
by  the  Acts  of  a  subsequent  one.  There  will  really  be  no 
Customs  Act  of  the  session  of  1854  to  ameild  the  Customs 
legislation  of  1853.  And,  for  a  wonder  still  more  astounding, 
this  important  branch  of  the  revenue  code  would  appear  to  have 
impdJrted  to  it  by  the  consolidation  of  1863  a  character  of  sim- 
plicity, intdligibleness,  and  vigour,  which  is  likely  to  render 
further  innovation  a  matter  of  remote  necessity. 

The  law  having  been  thus  satisfactorily  digested  and  abridged, 
it  becomes  interesting  to  glance  at  the  extent  of  the  work  accom- 
plished, and  to  gamine  the  method  which  appears  to  have  been 
adopted ;  and  we  would  especially  invite  the  attention  of  the 
Lord  Chancellor  and  his  statute  law  codifiers  to  the  inquiry. 
About  nine  months  ago,  the  Customs  laws  amounted  to  the 
very  considerable  number  of  twenty  statutes ;  a  moderate  list, 
no  doubt,  when  contrasted  with  the  figure  whidi  they  had  pre- 
viously reached,  when  they  filled  no  fewer  than  seven  folio 
volumes ;  but  a  confessedly  enormous  bulk  of  legislation,  at  an 
era  when  clear  and  compendious  codification  seems  to  be  equally 
desired  by  jurists  and  the  public.  The  voluminousness  of  the 
former  Customs  code  was,  however,  the  least  repulsive  feature 
of  its  character.  It  was  as  unsymmetrical  as  it  was  ponderous  ; 
and  even  to  the  parties  professionally  concerned  in  applying  its 
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proviaioiis,  ^  subject  of  inextricable  doubt  and  hopeless  diffi- 
culty. The  solicitor  of  Customs  was  not  deterred  by  the  mani- 
fest labour  of  the  undertaking  from  submitting  to  Ihe  Board  of 
Customs  the  necessity  of  consolidating  this  confused  chaos  of 
enactments^  nor^  be  it  recorded,  to  the  credit  of  Sir  Thomas 
Fremantle  and  his  colleagues^  were  they  indisposed  to  &your 
the  project  of  their  solicitor;  on  the  contrary,  they  favoured  the 
project  with  their  most  cordial  approval  and  support.  Mr.  Hamel 
went  to  work  with  the  true  devotion  of  a  law  reformer  who 
understood  his  business.  He  discarded  the  immethodical  course 
of  legislation,  from  which  his  precursors  in  the  same  laborious 
field  seemed  incapable  of  deviating.  He  ventured  not  only 
upon  a  totally  new  arrangement  of  subject,  but  upon  the  more 
hazardous  task  of  rewriting  the  law,  in  plain  and  perspicuous 
language ;  and  at  a  period  when  the  revenue  accruing  from  the 
Customs  approached  the  almost  incredible  sum  of  twenty-three 
millions,  he  conceived  Ihe  noble  design  of  embodying  the  whole 
law  (as  applying  to  the  multifarious  operations  pursued  in  the 
collection  of  that  vast  amount  of  revenue)  within  the  four 
comers  of  a  single  Act  of  Parliament.  It  appears,  too,  that  this 
project  was  entered  upon  by  the  solicitor  (and  it  should  be  men- 
tioned to  his  credit)  without  claiming  a  release,  while  carrying 
it  through,  from  the  arduous  and  ordinary  duties  of  his  depart- 
ment. 

And  now  with  respect  to  Mr.  Hamel^s  plan.  The  statute 
itself  would  have  shown,  had  we  not  been  so  informed  in  the 
preface,  that  he  deemed  it  the  most  satisfactory  course  to  take 
the  order  of  time  as  his  guide  in  disposing  of  each  subject. 
Thus,  after  framing  the  clauses  under  which  the  official  machi- 
nery of  the  Customs  is  constituted,  and  placing  every  functionary, 
as  it  were,  at  his  allotted  post,  on  the  approach  of  a  vessel  to 
the  port  of  importation,  the  duties  of  the  master  are,  in  the  first 
instance,  prescribed,  the  report  of  the  vessel  being  the  earliest 
formal  requisite,  which  he  is  bound  to  perform.  Then  com- 
mence those  various  operations  with  reference  to  the  landiog 
and  entry  of  the  goods,  so  difficult  to  be  understood  under  the 
repealed  law,  but  explained  by  the  Customs  Consolidation  Act 
in  a  manner  that  must  render  them  easy  of  apprehension  to  the 
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most  ordinary  understandiiigs.  The  various  modes  of  entry  are 
familiarly  described;  the  framer  of  the  Bill  preferring  to  retain 
the  ancient  well-understood  designations  by  which  they  were 
called^  to  adopting  a  language  more  consonant  to  the  present 
vernacular  phraseology ;  bills  of  sight  and  of  store^  transires 
and  coquets  cannot^  it  seems^  be  yet  expunged^  with  perfect 
convenience,  from  the  parlance  of  Thames  Street.  But  though 
these  names,  from  being  '^feuniliar  as  household  words^'  to  the 
mercantile  community,  are  retained,  the  forms  are  simplified. 
The  imported  goods  being  disposed  of,  as  regulated  by  the 
several  modes  of  entry,  we  find  the  vessel  prepared  for  her 
foreign  voyage,  and  then  commences  the  business  of  lading  with 
her  export  cargo;  everything  to  be  done  in  furtherance  of 
this  operation  of  commerce  being  prescribed  with  the  same 
strict  regard  to  chronological  order.  The  duties  of  the  master, 
the  exporter,  and  the  Customs  officer  are  detailed  seriatim,  and 
everything  that  ought  to  be  done  is  directed  with  reference  to 
the  natural  order  of  time,  place,  and  responsibility,  until  every 
requirement  enjoined  by  those  revenue  provisions  having  been 
complied  with,  the  ship  departs  from  our  shores.  Parenthetical, 
however,  to  the  business  of  importation  and  exportation,  it 
would  be  a  great  omission  to  overlook  the  laws  and  regulations 
which  govern  the  warehousing  system;  without  a  rigid  enforce* 
ment  of  which,  the  privileges  guaranteed  to  the  commerce  of 
the  kingdom  by  the  Act  of  1803  would  fSocilitate  the  perpe- 
tration  of  the  grossest  frauds  upon  the  revenue.  Whilst  pro- 
viding every  necessary  means  of  protecting  the  property  of  the 
merchant,  and  securing  the  rights  of  the  Crown  in  the  great 
depositories  of  merchandise,  the  Act  has  not  been  inattentive  to 
the  interests  and  conveniences  of  importers  of  warehoused  goods, 
inasmuch  as  it  transfers  from  the  latter  to  the  warehousekeeper, 
who  has  the  custody  of  the  goods,  the  obligation  of  giving  bond 
for  the  payment  of  the  Crown's  duties;  a  relaxation  which 
confers  an  inestimable  boon  upon  the  owner  of  the  goods^ 
dispensing  as  it  does  with  the  necessity  of  a  separate  bond  from 
him  for  every  particular  case  of  warehousing;  an  advantage 
so  highly  appreciated,  that  the  Chamber  of  Commerce  of  the 
important  port  of  Liverpool  have,  at  their  late  general  meeting^ 
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eulogized  the  measure  in  the  moat  ratiphatic  terms;  the  vice- 
preeddent  himself^  in  addressing  the  meeting,  bearing  unqualified 
testimony  to  its  adrantages.  What  then  must  be  the  gross 
saying  of  that  great  commereial  port,  and  par  consequence  of  the 
people  at  lai^^  who  must  participate  iu  the  boon  which  confers 
dieapness  on  all  articles  of  general  consumption.  Another  facility 
extended  to  mercantile  proceedings  by  the  new  Act  (and  of  the 
same  considerate  and  dispensatiye  character)  is  the  power> 
on  removal  of  goods  &om  one  warehoi^se  to  another,  whether 
at  the  same  or  a  different  port,  to  give  general  bond  for 
security  of  the  re-warehousing.  By  this  provision  the  merchant 
may  select  his  market  with  a  wider  power  of  choice^  and 
comprise  the  removals  for  a  whole  year  under  one  general 
obligation,  instead  of  being  bound  to  the  Crown  in  a  bond  for 
every  particular  instance  of  transferring  his  goods. 

Having  laid  down  the  rules  by  which  the  import  and  export 
trade  are  to  be  governed  and  prescribed,  with  as  much  particu- 
larity as  could  be  well  consistent  with  the  frame  of  a  general 
law,  the  various  conditions  and  requirements  by  which  the 
warehousing  ^stem  is  to  be  controlled,  the  statute  proceeds  to 
deal  with  the  coasting  trade  of  the  United  Kingdom.  In 
respect  to  this,  the  sections  which  confine  that  trade  to  British 
ships,  and  which  were  saved  at  the  time  of  the  general  repeal 
of  the  Navigation  Laws,  have  been  repealed  by  the  17  Vict, 
c.  5.  By  the  latter  enactment,  the  waters  that  wash  our  shores 
are  made  as  free  to  foreign  ships  as  our  sqU  has  been  to  the 
refugee  and  the  exile,  the  only  qualification  being  that  the 
foreigner  shall  not  combine  the  foreign  with  the  coasting  voyage> 
nor  enjoy  any  privileges  as  to  ships'  stores,  or  otherwise,  titan 
are  enjoyed  by  British  vessels.  Thus  has  the  last  rag,  for  which 
the  advocates  of  the  Navigation  Laws,  in  all  their  exclusiveness 
and  plenitude,  struggled,  been  torn  from  the  Statute  Book. 
We  rejoice  to  see  the  trade  of  the  British  Possessions,  whether 
merely  intercolonial  or  carried  on  with  the  mother  country,  is 
the  next  subject  to  which  the  provisions  of  the  Act  apply  them- 
selves. These  chiefly  consist  of  regulations  as  to  the  mode  of 
proving  that  certain  merchandise  is  of  the  growth,  produce,  or 
manu&cture  of  a  colony,  when  certain  privileges  are  daimed 
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thereby  on  its  importation  into  this  oountry.  With  this  eiiGep«- 
tion>  and  the  farther  saving  of  the  right  of  the  home  Govern- 
ment to  determine  before  what  tribimaU  penalties  for  breach  of 
the  impeiial  revenue  laws  are  to  be  sued  for^  the  statute  leaves 
each  colony  perfectly  free  to  enact  its  own  Customs  laws. 

We  must  be  content  with  simply  enumerating  the  other 
leading  features  of  the  Act^  and  the  more  e^peoially  as  we  wish 
to  reserve  space  lor  the  partioulax  notice  to  which  Mr.  Hamel's 
work  is  entitled.  These  consist  of  the  institution  of  an  open 
court  fca*  the  investigation  of  certain  classes  of  Customs  cases 
and  complaints;  the  abolition  of  the  unreciprocal  rule  as  to 
costs,  in  suits  between  the  Crown  and  the  subject;  the  pro- 
visions for  the  amendment  of  procedure,  and  those  in  particular 
which  direct  the  short  and  intelligible  form  of  informatious  that 
is  henceforward  to  be  used  in  all  Customs  proceedings;  the 
remedies  afforded  to  the  public  by  the  throwing  open  the  county 
courts  in  this  country,  those  of  the  Amslaid  Barrister  in  Ire-r 
land,  and  of  the  sheriff  in  Scotland,  to  parties  having  causes  of 
action  against  Customs  officers ;  the  condensation  of  the  land 
clauses  from  the  huge  bulk  whioh  they  presented  in  the  old 
Begulation  Act ;  the  mitigation  of  the  former  severe  state  of  the 
law,  which  on  the  detention  of  offenders  did  not  admit  of  their 
giving  bail;  and,  lastiy,  the  provision  by  which  the  Isle  of  Man 
has  been,  for  Customs  purposes,  denationalised,  and  made  a 
part  of  the  United  Kingdom.  This  is,  we  sincerely  hope, 
but  the  prelude  to  a  more  thorough  assimilation  of  the  laws  and 
institutions  of  Mona  to  those  of  the  rest  of  the  kingdom. 

The  recent  consolidation  has  had  the  twofcdd  effect  of  abro- 
gating the  formear  law,  and  together  with  it,  the  contemporary 
publications  in  which  that  law  had  been,  from  time  to  time,  at- 
tempted to  be  elucidated,  Bfddwin,  Jickling,  Hume,  and 
Walford,  have  had  their  respective  turns  with  the  dUettarUi  in 
revenue  lore ;  but,  the  interest  of  those  successive  authors  has 
ceased  with  the  legislative  changes  which  have  taken  place  in 
Thames-street  tariffs  and  practice ;  and  from  the  day  that  the 
Customs  Consolidation  Act,  1853,  received  the  Queen^s  assent  up 
to  the  present  date,  the  professional  and  mercantile  circles  of  this 
pre-^eminentiy  commercial  kingdom  were  without  any  guide  to 
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information  on  matters  with  which  it  yitally  oonoemed  them  to 
be  acquainted.  We  feel  at  perfect  liberty  to  premise  this  &ct^ 
notwithstanding  that  all  parties  concerned  might  have  procured 
during  the  interral  a  copy  of  the  Consolidation  Statute  firom 
her  Majesty's  printer. 

A  new  treatise  on  the  Customs  Laws  has  become^  under  such 
circumstances^  a  manifest  desideratum;  and  it  requires  but  a 
brief  perusal  of  the  volume  before  us^  to  satisfy  us  that  the 
preparation  of  such  a  treatise  could  not  be  confided  to  abler  or 
more  appropriate  hands^  than  those  by  which  it  has  in  the 
present  instance  been  executed. 

If  Mr.  HameFs  work  contrast  most  fiivoorably  with  the 
train  of  compilations  which  preceded  it^  from  Baldwin  down- 
ward, we  must  not  have  the  reader  suppose  that  in  forming  that 
opinion  we  ^ore  the  merits  of  some  of  the  earlier  perform- 
ances. ^^The  Book  of  Bates''  was  a  singularly  elaborate  woork, 
though  charged  with  a  considerable  amount  of  inaccuracies. 
Jickhng's  '^Digest''  evinces  the  labour  and  research  fcnr  which 
the  author  before  us  generously  gives  it  credit,  and  the  intro- 
ductory pages,  by  which  its  unattractive  analysis  of  rates  and 
daties  is  ushered  in,  were  penned  with  the  ability  of  a  per- 
spicuous writer.  The  other  treatises  on  Customs  Laws  claim 
no  particular  notice,  aspiring  to  the  humble  distinction  of 
publishing  the  statutes  as  they  came  from  the  Parliamentary 
Boll,  without  any  attempt  to  elucidate  ambiguities— to  reconcile 
real  or  apparent  contradictions — to  extract  from  the  law  reports 
judicial  dedsions  of  Customs  cases;  indeed,  with  nothing 
savouring  of  originality,  unless  an  index  of  little  value  as  a 
means  of  reference  be  entitled  to  that  distinction. 

We  therefore  concur  in  Mr.  Hamel's  opinion,  when  informing 
us,  that  he  saw  no  reason  why  a  work  on  the  Customs  Laws 
should  not  aspire  to  the  character  of  a  regular  treatise.  Nor 
can  we,  any  more  than  Mr.  Hamel,  see  why  such  a  treatise 
should  not  have  been  composed.  Who  can  doubt  the  title  of  an 
important  branch  of  our  commercial  law  to  be  handled  in  the 
same  manner  as  any  kindred  branch  of  the  same  code  ?  It  is  not 
to  be  forgotten,  that  one  of  the  most  interesting  and  learned 
tracts  that  emanated  from  the  pen  of  Lord  Hale,  related  to  the 
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law  and  practice  of  the  CustomB  service.^  Nor  is  the  fact  to  be 
overlooked^  that  the  reports  of  cases  (those  espedaUy  of  the 
Court  of  Exchequer)  contain  a  very  interesting  series  of  ded* 
sions^  which  an  industrious  writer  might  easily  and  usefully 
introduce  into  a  work  on  Customs  Law^  thereby  relieving  those 
who  are  concerned  in  making  themselves  acquainted  with  that 
law^  whether  they  be  merchants^  lawyers^  or  Customs'  officers^ 
from  the  necessity  of  exploring  some  himdreds  of  volumes  of 
Legal  Reports.  Mr.  Hamel  has  seen  the  matter  in  this  con- 
siderate and  independent  light.  He  has  not  been  content  with 
publishing  and  indexing  the  Act^  after  the  indolent  examples  of 
antecedent  editors.  No  sooner  did  the  draught  of  the  statute 
leave  his  painstaking  hands  to  receive  the  sanction  of  an 
approving  Legislature^  than>  as  if  invigorated  by  an  effort  of 
mind^  which  might  well  excuse  a  resumption  of  a  similar 
laborious  task^  he  applied  himself  to  the  composition  of  a  regular 
Treatise  on  the  Customs  Laws  and  Practice. 

The  work  before  us  opens  with  an  historical  introduction^ 
tracing  the  rise  and  progress  of  the  Customs  Uevenue  from  the 
Act  of  Edward  the  First  (which,  adopting  the  opinion  of  Lord 
Coke,  the  author  assumes  to  be  the  basis  of  the  Crown's  l^is* 
lative  title)  down  to  the  present  times.  The  antiquarian  era  is 
rapidly  surveyed,  and  some  particular  incidents  referred  to, 
which  heighten  the  interest  of  the  occurrences  that  present 
themselves  in  the  subsequent  part  of  the  narrative.  The 
ancient  practice  of  farming  the  Customs  to  the  Milanese,  Vene- 
tian, and  other  continental  merchants,  is  succinctly  reviewed. 
Nor  is  the  reign  of  Elizabeth  herself  spared  the  censure  of 
subjecting  this  great  source  of  national  revenue  to  the  husbandry 
of  farming  managers.  From  the  early  struggles  of  our  com- 
merce under  this  vicious  system  of  administration,  we  are  led 
by  the  author  to  the  period  when  a  Board  of  Commissioners 
was  first  appointed  (1671),  and  thence  to  a  retrospect  of  the 
periodical  advances  made  inrthe  annual  Customs  receipts,  until 
they  arose  to  their  latest  ascertained  amount  of  the  enormous 
sum  of  twenty-two  and  a  half  millions.  In  the  most  succinct 
outline  that  could  be  attempted  of  the  infancy  and  growth  of 
>  Hargrave'B  Tracts,  115. 
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the  Cttstoma  rerenue^  the  reforms  introduced  by  Sir  Robert 
Feel^  in  1842  and  1846>  and  subsequently  effected  by  the 
government  of  Lord  John  Suasell^  must  always  conimand  a 
prominent  notice.  Mr.  Hamel  does  ample  justice  to  the 
distinguished  statesmen  to  whom  the  commerce  of  the  country 
is  indebted  for  those  important  amendments.  Nor  does  he 
overlook  what  was  done  by  the  present  Chancellor  of  the 
Exchequer  in  the  last  Session  of  Parliament^  in  further  prose- 
cution of  the  commercial  reforms  of  Sir  Bobert  Feel.  Though 
exhibiting^  from  the  essentially  dry  character  of  the  sul^jeet 
treated^  the  least  attractive  features  of  the  introduction^  as  a 
composition^  we  nevertheless  extract  the  following^  as  a  com«- 
pendious  resum^  at  the  amendments  which  have  been  acoom-> 
plished  within  the  last  twelve  years^  while  it  may  be  alao  cited 
as  a  creditable  specimen  of  the  style  of  the  author : — 

"  Before  the  passing  of  the  Act,  the  5  &  6  Viet.  c.  47,  the  Hst  of 
articles  subject  to  Customs  duties  amounted  to  not  less  than  1,200. 
By  that  Act  the  duties  on  750  of  those  articles  were  considerably 
reduced,  and,  whilst  the  reduction  caused  an  increased  consumption, 
it  imparted,  as  was  sagaciously  foreseen  at  the  time,  a  countervailing 
force  and  elasticity  to  the  public  revenue.  The  general  principles 
upon  which  the  Tariff  of  1842  proceeded,  are  recorded  in  the  Par« 
liamentary  dooumentSy  by  whica  Sir  Bobert  Feel  illustrated  his 
propositions. 

"  They  were,  *  1st,  the  removal  of  prohibitions  and  relaxation  of 
prohibitory  duties ;  2nd,  reduction  of  duties  upon  raw  materials  for 
manufacture  to  very  low  duties,  in  some  cases  nominal;  in  none, 
exceeding  5  per  cent. ;  3rd,  the  reduction  of  duties  upon  articles 
partially  manufactured  to  a  point  not  exceeding  12  per  oent. ;  4th, 
reduction  of  duties  upon  manufactured  articles  to  a  point  not  acced- 
ing 20  per  cent. ;  and  5th,  the  reduction  of  duties  upon  colonial 
produce.  The  Act,  in  accordance  with  these  principles,  reduced  the 
duties  on  the  number  of  articles  mentioned,  to  a  nominal  amount, 
but  the  time  had  not  yet  arrived  for  propounding  the  policv  of 
absolute  repeal.  It  was  not,  however,  distant.  The  successes  of  the 
first  experiment  produced  their  anticipated  fruits.  Prejudice  yielded 
to  the  conviction  wrought  in  the  public  mind  by  facts ;  and  the  hand 
that  in  1842  gave  the  first  blow  to  restrictiop,  repeated  the  assault 
with  reassured  vigour  in  1846.  The  Act  of  1842  contained  the  germ 
of  i^olition  to  which  that  of  1845^  gave  efiect  and  maturity.  By 
this  the  duties  were  repealed  on  no  less  than  450  different  articles, 
as  to  some,  immediately  on  the  passing  of  the  statute ;  as  to  others, 
at  jjaore  deferred  periods ;  and  as  to  another  class,  new,  and  in  most 

»  8  &  9  Vict.  c.  12. 
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eaaefiy  more  moderate  duties,  were  substituted  for  the  former  ones. 
The  stride  of  free-trade  legislatioix  in  the  ensuing  year,  was  in  the 
same  direction,  and,  under  the  auspicious  guidance  of  the  statesman 
bj  whom  its  earliest  movements  had  been  directed.  The  duties  on 
the  importation  of  foreign  com  were  reduced  to  a  nominal  figure  by 
the  Act  of  184t6,^  a  measure  which,  more  than  any  other,  decided,  for 
the  future,  the  policy  of  the  national  commerce.  But  there  were 
other  signalizing  measures  of  the  Legislature  to  make  the  year  1846 
memorable*  By  the  Tariff  Act  of  that  year,^  the  duties  on  no  fewer 
than  46  artides,  including  oxen,  bors^  sheep,  &c.,  were  repealed, 
and  those  on  silks,  butter,  cheese,  and  nearly  100  other  commodities, 
subjected  to  considerable  reductions.  In  the  same  year  also  the 
principle  of  free  trade  was  recognised  by  another  sl^tulie,^  which 
abolished  the  distinction  between  free  and  slav^grown  sugar,  and 
provided  for  the  progressive  equalisation  of  tho  duties  on  British 
and  foreign  sugars,  to  take  effect  on  the  5th  July,  1851,  To  Lord 
John  BusaeU'a  government  is  due  the  credit  of  this  further  step  in. 
the  progress  of  free  trade.  By  another  Act  of  1848,*^  the  period  for 
assimilation  was  e2;tended  to  1854,  thf^  duties,  however,  being  further 
reduced. 

''  The  value  of  these  concessions  cannot  be  too  highly  estimated ; 
but  they  did  not  exhaust  all  that  was  susceptible  of  amendment  in, 
the  tariff.  There  was  one  article  in  particular,  charged  with  a  duty 
wholly  disproportioned  to  its  wholesale  price,  the  article  tea,  which 
from  its  universal  consumption,  has  long  since  ceased  to  be  a  luxuiy, 
and  has  beoome  one  of  the  indispensable  necessaries  of  life.  The 
oase  as  against  the  continuance  of  an  impost  which  fell  oppressively 
upon  the  poorer  classes  of  society,  was  eamesily  stated  in  a  memorim 
m)m  the  East  India  Association  of  Glasgow  to  Sir  Bobert  Feel. 
'  The  duty,'  said  those  gentlemen, '  charged  by  our  tariff  on  tea  is 
equal  to  200/.  per  cent,  on  the  shipping  cost,  viz.,  2«.  Id,  per  lb.,  on 
an  article  whicn  on  an  average  costs  on  board  about  1«. ;  and  while  a 
tariff  is  negotiating  in  China  for  the  admission  of  our  productions, 
it  is  but  reasonable  to  expect  that  the  Chinese  will  keep  in  view  the 
monstrous  duty  charged  in  England  oa  their  staple.  This  charge 
falls  chiefly  on  the  poor,  who  are  the  largest  consumers,  and  it  fi^ 
the  more  heavily  because  they  use  the  low-priced  teas.'  In  a  further 
memorial  to  the  Bight  Hon.  Kenry  Gk)ulbum,  the  association  pointed 
to  what  they  considered  a  satisfactory  arrangement.  They  stated  it 
as  their  opmion,  that  *  if  the  duty  were  reduced  to  1«.  per  lb*  it 
would  materially  increase  the  consumption,  and  thereby  help  to 
redeem  the  proportion  of  revenue  given  up,  which  effect  would  be 
further  aided  by  the  increased  consumption  of  sugar :  inasmuch  as 
four  or  five  pounds  of  that  article  are  used  with  every  ^und  of  tea.' 
The  opinions  here  conveyed  forced  their  way  into  minds  the  most 
fastidiously  conservative  of  this  prolific  source  of  revenue. 

"In  other  respects,  the  tariff,  as  it  stood  last  year,  demanded 

'  9  &  10  Vict.  c.  22.  '  Ibid,  c.  63. 

'  Ibid.  c.  23.  *  11  &  12  Vict.  c.  97. 
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revision.  Its  defects,  in  respect  to  tbe  duties  chargeable  on  varioud 
necessaries  of  life,  will  be  best  explained  by  an  extract  from  the 
financial  statement  of  the  Chancellor  of  the  Exchequer,  on  the  14th 
of  April,  1853  ;  a  statement  not  more  distinguished  for  the  soundness 
and  depth  of  its  financial  expositions,  than  for  its  truth  and  fidelity 
to  the  principles  of  the  school  inaugurated  by  Sir  Sobert  Feel.  '  In 
proceeding,'  said  the  right  honourable  gentleman,  *  to  consider  more 
generally  the  state  of  our  tariff,  we  have  been  desirous  to  carry  into 
effect  something  like  a  new  revision  of  taxes,  and  to  apply  to  it, 
wherever  our  means  would  permit,  the  following  general  rules  :  first, 
to  abolish  altogether  the  duties  which  are  unproductive,  except  in 
cases  where  there  may  be  some  special  reason  to  retain  them  on 
account  of  their  relation  to  other  articles ;  and,  in  the  next  place,  to 
abolish,  as  far  as  considerations  of  revenue  will  permit,  duties  on 
articles  of  manufacture,  except  such  as  are  in  the  last  stage  as  finished 
articles,  and  are  commonly  connected  with  hand  labour ;  in  regard  to 
which  cases,  we  have  thought  it  more  prudent  and  proper  to  proceed 
in  the  mode  not  of  abolition,  but  reduction ;  in  these  cases  we  have 
endeavoured  to  fix  the  duties  in  such  a  way  that,  as  a  general  rule, 
they  should  not  stand,  as  to  any  class  of  goods,  higher  than  ten  per 
cent,  on  their  value  *  *  *  We  desire  further,  whenever  it  can 
be  done,  to  take  the  mode  of  substituting  rated  duties  for  duties  ad 
valorem,  and  where  there  are  at  present  differential  duties  in  favour 
of  British  possessions,  to  merge  those  differential  duties  altogether, 
by  lowering  the  foreign  article  to  the  level  of  the  colonial ;  we  have 
not  thought  it  would  be  advisable,  in  any  case,  to  raise  the  duty  on 
the  colonial  article.  Lastly,  we  have  been  desirous  to  lower  the 
duties  that  press  on  foreign  articles  of  food  which  enter  largely,  if 
not  into  the  necessaries  of  life,  at  any  rate  into  what  may  be  cmled 
the  luxuries  and  comforts  of  the  mass  of  the  people.'  ^ 

''  The  provisions  for  reducing  the  duties  on  tea  constitute  the  most 
distinguishing  feature  of  the  new  tariff.  In  regard  to  these,  the 
existing  Q-ovemment,  and  that  which  preceded  it,  entertained  con- 
current opinions,  both  adopting  the  conclusion  that  it  would  be 
inexpedient  to  reduce  the  duty,  per  saltum,  to  one  shilling,  and  that 
a  reduction  at  progressive  intervals  would  be  preferable.  As  to  the 
other  articles  referred  to  by  the  Chancellor  of  the  Exchequer,  the 
Tariff  Act  will  be  found  to  carry  out,  to  their  fullest  extent,  his  bene- 
ficial and  enlightened  propositions, — ^the  number  of  articles  dutiable 
and  free  enumerated  in  it  being  474,  those  subject  to  duty  being 
reduced  to  the  small  number  of  147.  The  substitution  of  rated  for 
ad-valorem  duties  is  an  amendment  more  grateful,  if  possible,  to  the 
Customs  department  than  to  the  most  strenuous  advocates  of  the 
change  throughout  the  commercial  world.  It  removes  a  fruitful 
cause  of  controversy  between  the  merchant  and  the  officer." 

Thus  far  the  subject  is  treated  in  strict  connection  with 

revenue^  the  author  confining  his  observations  to  the  two  euact- 

'  HauB.  Pari.  Deb.  vol.  cxxxv.  p.  1415. 
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ments  of  the  last  session.  These  having  been  disposed  of^  he 
presents  ns  with  a  species  of  dioramic  view  of  other  extraneous 
duties^  which  have  been  thrown  upon  the  Customs  department, 
as  the  exigencies  of  the  public  service  may  have  from  time  to 
time  required.  These  comprise  a  variety  of  administrative 
functions  referrible  to  the  successive  heads  of  Ship-registration, 
Mercantile  Marine,  Passengers  by  Sea,  Steam  Navigation, 
Emigration  Copyright,  Wreck  and  Salvage,  Statistical  returns 
for  publication  by  the  Board  of  Trade,  Quarantine, — in  short,  a 
circle  of  matters,  to  be  attended  to,  of  the  most  onerous  and 
multifarious  character;  and  which,  if  charged  to  the  State  at 
the  adequate  value  of  the  services  rendered,  would,  in  our 
author's  opinion,  warrant  the  conclusion,  that  the  Customs 
revenue  per  se  is  collected  at  the  amazingly  low  cost  to  the 
country  of  about  three  per  cent.  If  this  estimate  be  not  incor- 
rectly arrived  at,  we  are  bound  to  daim  for  Customs  adminis- 
tration no  small  credit  for  economy,  as  we  do  not  know  of  any 
moneys,  whether  public  or  private,  that  are  collected  at  a  charge 
so  inconsiderable.  If  the  advocate  of  a  public  receiver  of  rents 
and  profits,  under  the  control  of  the  Court  of  Chancery,  were 
in  want  of  a  triumphant  argument  to  sustain  their  opinions  in 
favour  of  the  appointment  of  such  an  officer,  we  would  suggest 
the  low  per-centage  of  Customs  collection,  according  to  Mr. 
HameFs  estimate,  as  supplying  one  of  irresistible  cogency. 

The  following  extract,  from  the  concluding  pages  of  the 
author's  introductory  essay,  is  appropriate  to  a  juncture  when 
our  commerce,  like  every  other  great  interest  of  the  kingdom, 
may  have  to  bear  its  share  of  the  general  inconveniences  of 
war.  The  allusion  to  the  Emperor  of  the  French  appears  to  us 
not  more  complimentary  than  is  due  to  the  spirit  of  cordial 
alUance  with  which  that  sovereign  has  engaged  to  second  this 
country  in  the  prosecution  of  a  war  founded  upon  justice  and 
necessity ;  whilst  the  hope  that  France  will,  in  good  time,  fully 
adqpt  our  free-trade  policy,  seems  well  warranted  by  the  late 
inquiries  of  Monsieur  Arthur  Berryer  into  the  eflFects  of  that 
policy  on  the  general  commerce  and  resources  of  this  kingdom ; 
not  to  mention  the  important  changes  which  were  introduced 
into  the  French  tariff  during  the  last  year,  and  which  may  be 
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regard^  as  decisive  indications  of  the  fiee-trade  tendenci^  of 
the  French  emperor : — 

"  Whatever  in  theory  may  have  heen  the  virtue  of  the  economical 
principles  of  whose  development  those  successes  are  the  consequence, 
their  practical  triumph  is  attested  hy  every  day's  additional  expe* 
rience;  and  however  strong  the  faith  of  the  most  powerful  and 
enlightened  states  of  Europe  has  been  in  principles  of  a  contrary 
tendency,  it  has  been  compelled  to  wav^  in  the  face  of  our  scarcely 
appreciate  prosperity.  Belgium  has  caught  the  in^iration,  which 
may  reanimate  the  fortunes  of  her  ancient  seats  of  commerce. 
France  has  begun  to  distrust  her  long-cherished  creed  of  protection ; 
and  England  will  have  placed  the  sovereign  of  that  illustrious  land 
under  a  deep  obligation  indeed,  if,  while  sojourning  upon  oilr  &ee 
soil,  and  studying  with  the  eye  of  a  statesman  and  philosopher  the 
genius  of  our  institutions,  his  mind  received  impressions  in  ravour  of 
unfettered  trade,  which  may  now  redound  to  an  empire's  greatness ; 
whilst  an  identity  of  ocMnmercial  action  cannot  faU  to  bind  more 
closely  two  countries,  between  which  there  abeady  auspiciously 
exist  so  many  motives  to  union.  Peace  has  been  announced  as  the 
guiding  principle  of  his  sovereignty,  but  peace,  internal  or  external, 
IB,  after  all, 'but  a  conditicmal  blessing.  If  the  arts  of  peace  be  not 
cultivated, — ^if  opportunities  of  diffusing  education,  improTing  morals, 
amending  law,  purifying  justice,  exalting  religion,  and  disenthralling 
commerce,  be  disregaraed,  it  is  not  that  repose,  which  teems  with 
benedictions  to  mankind,  but  a  lethargy,  scarcely  less  noxious  than 
the  calamity  of  war.  The  peace  of  this  country  has  been  turned  into 
a  mighty  engine  of  national  aggrandizement.  It  is  valued  not  more 
because  it  has  increased  our  commerce  and  multiplied  our  sources  of 
enjoyment,  than  because  it  has  incorporated  ns  more  closely  with  the 
rest  of  the  human  £unily.  This  condition  <^  existence  may  be  inter- 
rupted,  and  our  trade  may  possibly  receive  some  rude  shocks  in  the 
conflict,  whose  portentous  clouds  already  overcast  the  horizon,  and 
menace  the  composure  of  Europe ;  but,  whatever  vicissitudes  may 
occur  in  the  impending  struggle,  l^ere  is  every  ground  for  the 
assurance  that  the  commerce  of  the  British  empire  will  continue  to 
be  ^vemed  by  those  enlightened  principles  to  which  it  is  indebted 
for  its  present  ascendancy,  and  that  it  will,  as  it  has  ever  done,  con- 
stitute a  main  source  of  supply  to  the  sovereign  of  that  revenue,  by 
which  the  blessings  of  peace  may  be  enhanced,  or  the  burdens  of  war 
sustained  or  alleviated ;"  census  regius  anima  Jtrmammitum  belli  ei 
omamentum  pads.  ^ 

We  proceed  firom  Mr.  Hamel's  preliminary  comments  to  the 
more  substantive  part  of  his  task,  his  analysis  of,  and  running 
commentary  upon,  the  Customs  Consolidation  Act.  In  this 
part  of  the  volume^  the  provisions  of  each  section  of  the  Act 

^  Co.  Litt.  106,  L.  2,  sec.  153. 
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are  stated  with  a  d^ree  of  cleameBS  which  must  make  them 
easy  of  comprehension  by  the  most  oi^dinary  capacities.  The 
statute  itself  elicited  great  praise^  on  its  passage  through  Par- 
liament>  for  its  perspicuity  and  order  of  arrangement ;  but  that 
parspicnity  has  been^  if  possible^  in\proved  by  the  language  in 
which  Mr,  Htimel  unfolds  its  requirements^  whilst  a  correspond- 
ing degree  of  amendment  may  be  obserred  in  the  method  and 
symmetry  of  the  writer's  train  of  exposition.  In  one  respect^ 
the  commentary  of  Mr.  Hamel  is  a  manifest  improvement  upon 
the  statute  itself.  It  completes  what  the  Act  had  not  and 
could  not  (these  being  matters  of  detail)  hare  thoroughly 
accomplished^  by  the  number  of  forms  which  it  contains  appli- 
cable to  every  stage  of  waterside  practice,  from  the  report 
inwards  to  the  final  clearance  of  the  ships  outwards.  By  these 
supplemental  additions  to  the  forms  embodied  in  the  Act,  the 
work  commends  itself  strongly  to  the  mercantile  body  in  par- 
ticular, as  the  merchant  or  his  clerk  may  thereby  make  himself 
sufficiently  acquainted  with  Customs  practice  to  transact  his 
business  without  the  necessity  of  resorting  in  every  instance  to 
that  class  of  functionaries  whom  the  public  have  been  taught  to 
regard  as  Custom-house  agents,  though,  according  to  the  em- 
phatic dictum  of  Lord  Abinger,  cited  by  Mr.  Hamel,  not  being 
CuStOm-^house  agents  in  any  possible  acceptation  of  the  word. 
It  is  said  that  some  Of  our  great  City  firms  pay  agency  fees  to 
the  amount  of  some  three  or  four  thousands  per  annum.  It 
needs  but  a  careful  perusal  of  the  volume  before  us  to  avoid  so 
wasteful  and  superfluous  an  ^cpenditure,  not  to  speids:  of  the 
gratificaticm,  the  security,  and  the  indep^dence  of  the  transac- 
tion of  their  own  business  by  the  principals  themselves,  or,  what 
amounts  to  the  same,  the  clerks  in  their  employment.  If 
ignorance  continue  to  prevail  amongst  the  parties  most  directly 
interested  in  acquiring  a  knowledge  of  Custom-house  practice, 
— and  if  bills  of  sight  and  of  store,  coquets,  transires,  &».,  be 
mysteries  to  ail  except  the  eoi^disarU  Custom-house  agent^ 
Mr.  Hamel,  at  least,  is  not  the  blameable  party ;  for  he  has 
done  more  to  popularize  and  simplify  the  law  and  practice,  and 
bring  both  within  the  general  apprehension,  than  has  been 
attempted  by   the   whole   train   of  his  predecessors  in  office. 
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Indeed^  if  we  be  not  misinformed^  the  eyes  of  our  merchant- 
princes  have  already  began  to  be  opened  to  the  fisitaity  of 
having  all  their  Customs  bnsiaess  done  not  by  themselves  but 
by  deputies.  Formerly  the  faulty  or  the  misfortune,  was  not 
theirs,  but  lay  at  the  door  of  the  Customs  laws.  That  evil  no 
longer  exists,  and  that  excuse  no  longer  avails.  The  solicitor  of 
Customs  has  afforded  them,  and  (considering  the  value  of  his 
book)  at  a  very  trifling  expense,  the  amplest  means  of  instruc- 
tion and  enlightenment. 

We  cannot  close  these  observations  on  Mr.  HamePs  work 
without  adverting  to  the  signal  benefits  conferred  on  the  com- 
mercial public  by  the  consolidation  in  one^ct  of  the  antece- 
dently multitudinous  and  complicated  enactments  relating  to 
the  Customs.  To  accomplish  so  arduous  a  task,  immense  labour 
must  have  been  exerted ;  and  to  execute  it  with  a  comprehen- 
siveness that  provides  for  all  possible  contingencies  and  emer- 
gencies, indicates  the  highest  degree  of  foresight  and  acumen. 
The  measure  has  been  attested  by  a  six  months'  trial;  and 
although,  during  those  months,  the  commerce  of  the  kingdom 
has  involved  an  extent  of  operation  beyond  all  former  precedent, 
BO  defect  has  been  detected  requiring  further  amendments  by 
the  Legislature ;  nor  is  it  at  all  likely  that  any  such  shall  be 
discovered  after  a  further  experience.  This  would  be  satis&c- 
tory  in  a  work  of  moderate  compass ;  but,  in  an  Act  containing 
860  sections,  it  reflects  the  greatest  credit  upon  Mr.  Hamd. 
To  the  benefits  conferred  on  the  country  by  his  firaming  so 
complete,  well-digested,  and  perspicuous  a  law,  he  has  made  a 
valuable  addition  by  publishing  a  treatise,  in  which  its  provisions 
ire  clearly  and  methodically  explataed,  and  every  judicial  deci- 
sion applying  to  them  carefully  and  appropriately  noted.  To 
the  merchant,  it  will  be  found  a  valuable  guide ;  to  the  Customs 
officer,  a  most  instructive  companion;  and  to  the  lawyer,  the 
6nly  treatise  deserving  of  the  name,  ever  given  to  the  profession 
on  the  important  brancli  of  commercial  law  which  it  professes 
to  illustrate. 
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Art.  VII.— on  THE  PRINCIPLE  OF  ADVOCACY  AS 
DEVELOPED  IN  THE  PRACTICE  OF  THE  BAR. 


IBe^frintedfram  No,  LXXXIV,  qftke  Law  MAGhAZiNB.] 

IF  we  are  induced  by  the  attacks  on  the  Profession  of  the  Bar^ 
with  which  some  of  the  weekly  and  monthly  joomals  have  re- 
cently teemed^  to  consider^  at  this  time^  the  principles  by  which 
it  is  goremed^  and  the  courses  of  practice  which  it  sanctions,  we 
are  actuated  by  no  desire  to  renew  animosities  which  we  trust 
have  subsided.  The  morality  of  the  Bar  is  precisely  the  same  as 
it  was  before  it  incurred  the  displeasure  which  has  animated  the 
invectives  which  have  denounced  it ;  and  it  is  far  more  important 
to  inquire  whether  these  are  just,  than  to  assail  the  motives  or 
impugn  the  conduct  of  those  who  have  urged  them.  A  profes- 
sion which,  far  more  than  any  other,  holds  its  course  before  the 
public  eye,  affecting  vast  interests,  and  conducing  to  important 
issues — ^whose  daily  efforts  are  watched  by  the  just  vigilance  of 
the  Press,  and  whose  severest  struggles  have  a  place  in  national 
history,  cannot  suffer  from  the  reiteration  of  the  bitterest  invec- 
tives unless  there  is  something  essentially  base  in  itself,  whidi 
deserves  the  hatred  or  contempt  of  the  world  before  whom  it 
lives.  If,  therefore,  the  attacks  on  the  Bar  had  been  confined 
to  genend  vituperation,  illustrated  by  the  few  examples  of 
the  alleged  abuse  of  its  powers,  which  have  alone  been  adduced 
as  evidence  against  it,  we  should  have  been  contented  to  leave 
its  character  to  the  great  Arbitrament  of  Time.  But  when 
the  principle  of  advocacy  itself  is  assailed  as  immoral,  and  its 
habitual  practice  as  that  of  falsehood,  by  writers  of  just  reputa- 
tion and  extensive  influence,  we  think  it  right  to  meet  the  general 
accusation  directly  by  a  calm  investigation  of  its  merits ;  to 
inquire  whether,  in  truth,  our  advocacy  involves  "  an  inherent 
baseness  ;'^  to  distinguish  its  honourable  exercise  from  its  inci- 
dental abuses;  to  estimate  as  well  the  benefits  it  oonfors  as  the 
temptations  by  which  it  is  beset ;  and  to  trace  its  influencea,  both 
on  the  moral  character  of  those  who  ^^ractise  it,  and  on  the 
society  with  whose  interests  and  passions  it  is  intimately  blended. 

The  principle  of  advocacy  consists  in  the  substitution  of  per- 
sons professing  skill  and  learning  in  litigated  matters  for  the 
actual  litigants,  to  do  on  their  behalf  and  in  their  stead,  all  which 
they  might,  if  gifted  with  sufficient  knowledge  and  ability, 
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do  for  themselves,  with  fsdmess  to  their  opponents.  To  the 
operation  of  that  principle  it  is  a  necessary  condition  that  the 
advocate  shall  receive  snch  reward  for  his  exertions  as  may  com- 
pensate him  for  the  preparatory  study  and  active  labour  which 
occupy  the  prime  of  life;  and  it  is  a  condition  scarcely  less  neces- 
sary that  he  should  be  willing,  as  a  general  rule  of  conduct,  to 
render  his  professional  services  without  previously  deciding  on 
the  merits  of  the  .cause  for  which  he  is  retained.  We  shall  have 
occasion  as  we  proceed  to  illustrate  this  latter  condition,  and  to 
consider  its  just  exceptions ;  at  present  we  state  it  broadly,  as  a 
concession  to  the  opponents  of  the  Bar  on  which  they  found 
their  principal  accusations. 

If  advocacy,  thus  explained,  shall  be  proved  to  be  a  pnrsuit  of 
dishonour,  the  conviction  will,  at  lea&t,  be  attended  with  dis- 
astrous consequences ;  for  that  its  existence  is  indispensable  to 
the  administration  of  justice  in  this  country  can  scarcely  be 
denied.  In  the  rudest  condition  of  society,  unless  the  power  to 
expose  wrong  were  invariably  associated  with  its  endurance,  and 
innocence  when  accused  were  always  gifted  with  eloquence  to 
'  defeat  its  foe,  the  party  complaining  or  accused  must  often  plead 
through  the  medium  of  other  organs  than  his  own,  and  find  other 
affections  to  represent  his  feelings  and  his  wishes.  But  in  a 
society  like  ours,  interveined  by  the  ramifications  of  artificial 
law,  where  the  tenure  of  real  estate,  the  operations  of  commerce, 
the  transmission  of  property  from  one  generation  to  another, 
induce  a  complicated  system, — to  require  that  all  men,  women, 
and  children  who  may  be  involved  in  litigation,  shall  plead  their 
own  causes  or  present  them  only  through  the  medium  of 
unpaid  and  unskilled  friendship,  would  amount  to  a  practical 
repeal  of  all  laws,  and  a  resolution  of  the  society  into  its  ele- 
ments. Even  in  cases  which,  involving  no  doubtful  matter  of 
law,  require  only  aptitude,  presence  of  mind,  and  discretion, 
and  in  which  parties  endowed  with  capacity  and  courage  have 
appeared  as  their  own  advocates,  how  rare  are  the  instances  in 
which  they  have  not  exemplified  the  old  proverb  at  a  ruinous 
expense  of  the  time  which  is  the  property  of  the  public !  Ex- 
perience has  shown  that,  even  in  these  peciiliar  cases,  the  dura- 
tion of  the  proceedings  has  been  often  increased  tenfold  without 
the  least  practical  benefit  to  the  suitor,  so  as  to  prove  that,  if  such 
examples  became  universal,  the  result  would  be,  not  mere  incon- 
venience to  a  few  devoted  judges  and  juries,  but  the  necessary 
multiplication  of  judges  to  an  enormous  cost,  and  an  intolerable 
addition  to  the  duties  of  juries.  To  be  consistent,  therefore,  the 
writers  who  would  uproot  the  profession  of  advocacy  must  seek 
the  destruction  of  the  Law  itself — ^not  its  simplication  merely. 
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for  that  would  not  ayail — ^not  only  the  destruction  of  our  system 
of  English  Law^  bnt  the  abolition  of  all  Law  by  which  definite 
roles  are  applied  to  the  complicated  relations  and  passions  and 
nsages  of  mankind.  When^  therefore^  a  writer  like  the  Editor 
of  the  Ea^aminer,  who  has  always  powerfully  maintained  the 
inviolability  of  the  rights  of  property  and  of  national  faith^  and 
all  whose  associations  are  lii^ed  to  a  high  state  of  civilization, 
which  he  illustrates  by  his  wit  and  delights  or  admonishes  by  his 
satire,  assails  the  principle  of  advocacy  itself  as  synonymous 
with  personal  falsehood,  we  are  compelled  to  ask  him — ^whether 
he  believes  that  any  laws,  adapted  to  a  complex  society  like  that 
which  he  adorns,  could  be  administered  without  the  inter- 
vention of  professional  advocates  ?  And  if  that  aid  be  necessary 
we  would  venture  to  ask,  is  it  the  part  of  wisdom  to  affix  a 
stigma  on  the  body,  not  incidental,  but  essential;  not  on  some, 
but  on  all  its  members ;  which,  once  admitted,  shall  drive  from  it 
every  man  of  feeling  and  honour  ?  Suppose  the  example  which 
the  Examiner  holds  out  for  imitation — of  a  barrister  who  resigned 
lucrative  practice  and  bright  prospects  because  the  practice  of  % 
the  bar  wa&  inconsistent  with  the  requisitions  of  his  conscience — 
universally  followed  by  those  whom  he  admits  to  be,  out  of 
court,  among  the  most  honourable  and  truthful  of  men,  can  he 
estimate  the  evil  which  would  follow  from  his  success  ?  ^ 
liistead  of  the  Bar  comprising  men,  who  have  at  least  such 
vigour  of  personal  rectitude  as  can  preserve  their  private  lives 
firom  the  corruptions  of  their  daily  practice,  it  would  consist  of 
persons  content  to  accept  infamy  for  gain,  unshackled  by  rules, 
and  absolved  from  all  the  obligations  of  conscience  and  honour, 
as  the  Clan  of  the  Macgregors  were  said  by  their  fierce  Chief- 
tainess  to  be  ''made  free,  by  the  very  brand  which  left  them 

'  The  following  axe  the  entire  passages  referred  to  above.  They  occur 
at  the  close  of  an  article  in  the  Examiner  of  the  17th  of  August  last  :— 

"  We  are  not  sorry  that  the  indiscreet  conduct  of  a  part  of  the  Bar  has 
called  attention  to  its  moralitv,  which  we  consider  most  vicious  and  mis- 
chievous ;  but  we  are  also  quite  ready  to  admit,  that  the  sins  of  the  pro- 
fession are  generally  confined  to  the  profession,  and  that  a  body  of  men 
more  honourable  and  more  truthful  than  the  lawyers  are  out  of  their 
.  courts  cannot  be  found.  It  is  only  in  the  place  devoted  to  the  investigation 
of  truth  that  they  are  the  advocates  of  falsehood  for  a  guinea ;  it  is  only 
in  the  very  temple  of  justice  that  they  glory  in  procuring  the  triumph  of 
the  wrong-doer. 

"  We  are  acquainted  with  one  honourable  instance  of  revolt  against  the 
professional  morality.  A  gentleman  of  superior  abilities,  advanced  in  his 
profession,  high  on  his  circuit,  if  not  leader  of  it,  and  making  a  handsome 
fortune,  retired,  made  a  sacrifice  of  all  that  he  had  spent  half  a  life  in 
labouring  for,  because  he  could  not  reconcile  the  licences  of  the  advocate 
with  his  notions  of  honour,  justice,  and  morality." 

t2 
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ndtber  name  nor  fame.^  The  body  thns  asscHled  firom  all 
correcting  influences  would  still  possess  all  the  power  which 
is  now,  for  good  or  evil,  intrusted  to  the  Bar,  for  evil  only.  To 
the  integrity  of  the  Bar  the  most  important  interests  are  daily 
intrusted;  and,  we  fearlessly  assert  that,  with  rare  and  odious 
exceptions,  the  trust  is  fidthfuUy  performed.  Rules,  for  ex- 
ample, are  every  day  in  term  granted  by  the  Courts  on  the 
ex  parte  statements  of  counsel,  which  have  direct  influences  oH 
fortunes  of  individuals;  which,  for  example,  may  suspend  pro- 
ceedings tin  bankruptcy  or  insolvency  intervenes,  or  an  assign- 
ment or  flight  defeats  a  creditor.  In  the  hurry  of  Nisi  Prius, 
occasions  frequently  occur  when  the  misstating  or  garbling  a 
document,  the  dismgenuous  concealment  of  part  of  a  corre- 
spondence so  as  to  give  a  false  effect  to  the  portion  produced^  a 
thousand  modes  of  trickery  open  to  an  unscrupulous  advocate, 
may  work  irreparable  ruin.  And  in  the  advice  given  out  of 
court,  the  power  to  excite  or  discourage  litigation,  or  regulate 
its  course  if  inevitable,  counsel  possess  large  capacities  which 
must  exist  for  good  or  for  evil.  Who  can  estimate  the  mis- 
chief which  would  be  done  by  excluding  from  their  number  all 
men  of  pure  conscience  and  high  honour,  and  by  leaving  the 
rest  free  to  work  evil  by  representing  it  as  a  destiny  they  are 
expected  to  fulfil  ? 

If,  however,  the  practice  of  advocacy  can  be  proved  to  be  in- 
consistent with  personal  truth  and  honour,  we  grant  that  the 
necessity  for  its  continuance  should  not  rescue  it  from  disgrace. 
Still,  the  necessity  for  the  continuance  of  an  order,  whose  in- 
fluences intermingle  with  an  infinite  variety  of  social  relations,  is 
a  strong  presumption  that  the  necessary  modes  of  its  action  are 
not  wicked;  that  Providence,  which  "shapes  our  ends,  rough- 
hew  them  how  we  may,''  has  rarely,  if  ever,  permitted  anything 
to  be  inextricably  interlaced  with  the  fibres  of  our  social  ex- 
istence which  is  essentially  evil.  A  yet  stronger  presumption  in 
favour  of  the  Bar  arises  from  the  conceded  fact  that  its  members, 
when  not  practising  their  profession,  are  among  the  most  truthful 
and  honourable  of  men.  A  writer  of  distempered  romance  may 
find  scope  in  depicting  the  moral  anomaly  of  a  man  stained  by 
some  one  dark  crime,  who  atones  for  his  secret  guilt  by  exercising 
the  most  generous  virtues;  but  he  would  scarcely  venture  to  re- 
present even  a  single  human  being,  the  busiuess  of  whose  life  is 
one  lie ;  who  shaU  exidt  in  the  perversion  of  justice,  not  merely 
to  the  impunity  of  guilt,  but  the  punishment  of  innocence,  and 
who  shall  yet,  in  social  and  domestic  relations,  in  the  hours  of 
relaxation,  repose,  sickness,  and  death,  be  good  and  just  and  kind. 
Still  less  woi]dd  he  venture  to  multiply  the  prodigy  by  hundreds 
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*— to  imagine  a  race  of  men  not  devoting  to  fakdiood  merely 
their  inteUects^  but  their  tastes  and  affections, — ever  passionate 
to  do  injustice — ^and  yet  themselves  remaining  all  the  while 
steady  to  truth  and  justice ! 

Ijet  us,  then,  follow  into  detail  the  application  of  advocacy  to 
the  various  classes  of  opportunity  in  which  it  is  exerted,  and  in- 
quire, in  relation  to  the  requisitions  of  each,  whether  its  exercise 
involves  the  conscious  support  of  falsehood  against  truth,  of 
injustice  against  right.  The  vituperations  bestowed  on  the  Bar 
seem  generally  founded  on  the  assumption  not  only  that  all  liti- 
gated questions  involve  a  direct  opposition  of  truth  and  false- 
hood, and  with  it  of  justice  and  oppression,  but  that  the  advocate 
engages  in  the  support  of  the  worst  cause  with  full  knowledge 
of  its  hollowneas,  and  does  a  violence  to  Us  own  convictions  for. 
the  sake  of  gain,  similar  in  baseness  to  that  of  a  philosopher, 
who  should  impugn  some  important  truth  revealed  to  his  con- 
sciousnesB  with  miUhematical  certainty,  or  of  a  politician  who 
should  accept  the  pay  of  those  whom  he  believes  to  be  the 
enemies  of  his  country  and  of  mankind,  to  aid  them  with  the 
blandishments  of  his  sophistry.  A  glance  at  the  intellectual 
and  moral  position  of  the  advocate  in  cases  dependent  oi;!  l^al 
argument  where  the  facts  are  undisputed;  in  cases  where  &e 
result  depends  more  or  less  on  the  truth  or  falsehood  of  allega- 
tions of  fSact ;  in  others,  where  the  result  depends  not  on  the 
truth  or  falsehood  of  alleged  facts,  but  on  the  inferences  to  be 
drawn  from  them;  in, questions  of  unliquidated  damages,  where 
the  result  altogetlxer  depends  on  considerations  of  morality  and 
feeling ;  and  in  the  conduct  and  defence  of  criminal  prosecutions, 
which,  though  involving  considerations  like  those  which  govern 
civil  litigation,  present  some  points  of  duty  and  of  danger  to  the 
advocate  which  do  not  arise  in  civil  proceedings — ^will  better 
enable  us  to  test  the  justice  of  those  diarges  than  any  general 
reasonings. 

First,  then,  let  us  consider  the  position  of  an  advocate  re- 
tained to  support  in  argument  a  legal  proposition  which  his  cHent 
desires  to  maintain,  with  a  view  to  decide  whether  there  is  any- 
thing in  the  duty  he  undertakes,  if  fairly  performed,  akin  to 
falsehood  or  partaking  of  baseness.  In  prmciple,  this  class  of 
cases  would  seem  most  favourable  to  the  objector,  because  no 
partial  statement  of  facts,  coloured  by  the  passions  and  the  wishes 
of  the  litigant,  disturbs  and  sways  the  judgment  of  his  counsel. 
Nor,  with  those  frequent  exceptions  in  which  he  is  required  to 
support  an  opinion  formed  previously  and  communicated  by  him- 
self (and  in  which  his  office  is  surely  beyond  all  impeachment), 
can  he  enter  on  his  work  with  an  assurance  that  the  proposition 
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he  is  engaged  to  maintain  ought  to  preyail.  To  require  such 
previous  mental  assent  from  the  advocate  would  be  to  invest 
him,  not  only  with  pcfwers  of  a  judge— or  of  any  number  of 
judges — but  of  the  highest  tribunal  in  the  last  resort,  before 
which  the  question  may  finally  be  ugued,  without  the  benefit 
of  suggestions  from  other  minds  to  dispel  fbe  errors  of  a  first 
impression ;  and  would  condemn  the  suitor  to  take  the  dimce 
of  successive  experiments  before  he  could  find  an  advocate  with 
a  judgment  happily  attuned  to  his  purpose.  Cases  may,  indeed, 
be  presented  to  a  lawyer,  which  his  discrimination  may  at  once 
perceive  to  be  *'  too  clear  for  argument ;''  and  in  such  case  his 
duty  is  equally  clear — to  refuse  to  debase  himself,  and  waste  the 
public  time  by  a  vain  attempt  to  distinguish  an  authority  un- 
questionably in  point,  or  to  unsettle  a  principle  of  clear  appli- 
cation. He  will  use  caution,  indeed,  before  he  decides  on  this 
course, — ^recollecting,  that  sometimes  objections,  thought  too 
manifestly  groundless  by  learned  judges  even  to  be  reserved  for 
consideration,  have  been  found  valid ;  as  in  a  recent  instance 
affecting  the  lives  of  the  seven  foreigners  convicted  of  murder 
at  Exeter.  The  great  majority  of  cases,  however,  present  no 
such  difficulty  in  their  apparent  clearness ;  the  position  in  which 
they  stand  for  solemn  argument  alone  implies,  that,  to  ordinary 
legal  apprehensions  at  least,  they  are  doubtful ;  and  the  question 
is,  whether  they  shall,  be  decided  by  the  judges  without  argu- 
ment, or — ^if  necessarily  to  be  argued — ^whether  the  parties  to 
whom  each  side  of  the  question  is  assigned,  a<^  wicked  and  base 
parts  in  endeavouring  to  support  the  position  of  their  respective 
clients  by  authority  and  reasoning.  Surely  no  one  who  desires 
that  justice  should  prevail,  would  deprive  the  judges  of  the 
aids  which  they  derive  from  the  research,  and  the  reasoning  of 
laborious  and  acute  lawyers,  presenting  in  turn  each  aspect  of 
the  case ;  investigating  the  principles  which  should  govern  it ; 
collecting  and  explaining  the  authorities  which  bear  upon  it; 
and  suggesting  the  distinctions  and  the  analogies  which  must  be 
regarded  in  each  decision,  if  it  should  not  introduce  that  incon- 
sistency into  the  system,  which  is  the  worst  of  tyrannies.  So 
needful  to  the  due  administration  of  justice  in  difficult  questions 
is  this  sifting  of  their  elements  by  legal  minds,  sharpened  by 
professional  zeal,  that  in  cases  of  peculiar  difficulty  and  im- 
portance— ^like  that  to  which  we  have  just  alluded — ^the  judges 
desire  for  their  assistance  a  second  ailment,  conceiving  that  even 
the  associated  experience  of  all  the  judges  may  be  aided  by  such 
a  process.  The  counsel,  then,  though  selected  by  their  respec- 
tive clients,  are  really  ministers  of  justice — contributing  to  the 
attainment  of  justice  in  the  particular  case  by  the  lights  they 
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tast  on'iir-^aud  to  the  general  faann(my  of  the  law  of  which  it 
wiU  bec»ome  an  example.  Up  to  the  height  of  this  position 
they  are  bound  to  act — aealoasly  for  their  clients^  but  fairly  by 
the  Court;  and,  therefore^  the  counsel^  who,  in  argument,  should 
attempt  to  suppress  or  pervert  the  materials  of  judgment,  as  if 
he  shotild  quote  a  statute  as  subsisting  which  he  knew  to  be 
repealed,  or  suppress  an  adverse  auth(»nty  in  the  hope  that  it 
might  be  overlooked,  or  wilfully  stop  short  in  reading  a  passage 
when  the  residue  would  weaken  his  inferences — would  betray 
his  high^  duty  to  the  Court  and  to  justice,  and  incur  the  just 
censure  of  the  Bar  and  of  the  judges.  But  is  there  anything 
disgraceful  in  tlie  office  of  avowedly  bringing  before  the  judiciid 
mind  all  that  can  be  fairly  urged  on  one  side  of  a  doubtful 
question  of  law?  Is  any  deception  practised  or  endured  ?  Is 
the  mental  operation  of  the  reasoner  debasing?  It  is  not,  in-f 
deed,  so  noble  an  exercise  of  the  human  faculties  to  explore  the 
labyrinth  of  any  science  with  the  purpose  of  finding  materials 
for  the  support  of  a  previously  adopted  theory,  as  with  the  pure 
and  passionless  aspiration  for  abstract  truth; — but  of  the  great 
benefiEu^rs  of  mankind,  how  many  have  been  partisans  of 
theory,  how  few  single-minded  seekers  after  wisdom !  Human 
nature  is  essentially  partisan.  Our  minds  select  their  favourites 
on  lighter  grounds  than  the  confidence  in  a  barrister's  talent 
implied  by  a  retains; — ^nay,  on  mere  caprice,  like  that  which 
Wordsworth  exemplifies  in  one  of  his  noblest  sonnets,  by  the 
adoption  of  a  sii^le  ship  from  a  fleet  under  sail  for  the  peculiar 
sympathy  of  the  observer : — 

**  This  ship  was  naught  to  me,  nor  I  to  her. 
Yet  I  pursued  her  with  a  lover's  look. 
This  ship  to  all  the  rest  did  I  prefer ; 
When  will  she  turn,  and  whither  P" 

Is  the  noblest  literature  free  from  this  weakness,  so  nearly 
bordering  on  strength;  this  partial  self-deception  which  pro- 
duces beauty,  and,  when  opposed  to  the  results  of  congenial  but 
opposite  prepossessions,  elicits  truth  ?  What  historian,  whom  it 
is  possible  to  read  with  interest,  who  is  beyond  a  mere  "  honest 
chronicler,''  can  be  named  who  is  not  self-retained  on  behalf  of 
some  cause  or  some  idol  ?  Take  a  late  invaluable  addition  to 
our  materials  of  just  appreciation  of  the  annals  of  our  great  civil 
war  and  the  men  whom  it  produced — is  Mr.  Carlyle,  the  advo- 
cate of  Truth  or  of  Cromwell?  Did  the  influence  of  advocacy 
ever  inspire  a  more  partial  view  of  any  cause  than  this  present- 
ment of  great  men  and  great  events — ^bending  all  things  by 
passionate  regard  to  one  purpose;  shedding  on  them  from  a 
reasoniug  imagination  one  colour — depreciating  rivals  even  by  the 
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fimtastic  mockery  of  nick-names^  and  subjeciing  the  laws  of 
Immanity  to  the  supremacy  of  individnal  power — than  this  heroic 
pleading  ?  Do  we  wish  it  unwritten  because  it  is  tiie  work  of  an 
advocate  rather  than  a  philosopher?  Or  shall  we  repudiate  all 
that  is  beautiful  and  wise  in  Burke's  BeSections  because  we  may 
suspect  that  his  affections  were  engaged  on  behalf  of  r^al 
suffering  by  his  glimpse  of  Marie  Antoinette,  when  he  beheld 
her  at  the  Court  of  Versailles,  **  glittering  like  the  morning  star, 
full  of  life,  splendour,  and  joy?''  Kever  there  fived  a  tiiinker, 
desirous  of  searching  after  truth  with  his  whole  heart,  such  was 
the  late  William  Hazlitt ;  and  yet  how  were  his  most  earnest 
speculations  changed  by  the  noble  infection  of  beauty,  until  the 
earnest  champion  of  popular  rights  found  an  idol  in  an  emperor 
who  had  betrayed  and  mocked  them,  and  sacrificed  all  lus 
simpler  tastes  for  a  gorgeous  picture  of  intellectual  power  and 
romantic  success !  If  there  is  truth  in  Shakspere's  assertion  that 
''all  the  men  and  women  are  merely  players,''  it  is  no  less  true 
that  all  are  in  turn  adyocates;  and,  as  the  most  honest  of  actors 
are  those  who  present  themselves  on  the  smaller  stage,  so  the 
least  dangerous  of  all  advocacy  to  the  interests  of  truth  is  that 
which  is  undisguised,  of  which  the  price  is  defined  and  openly 
accepted. 

Let  us  follow,  then,  the  retained  advocate  into  the  studies 
which  prepare  him  for  the  delivery  of  learned  ai^ument  on  some 
question  arising  on  the  law  of  r^  estate.  He  penetrates  the 
maze  of  precedents  and  authorities  to  search  after  the  leading 
principle  of  his  subject,  and  traces  its  application  in  the  succession 
of  dedsions  with  strenuous  care.  Dry,  hard,  and  uninteresting 
as  the  labour  seems,  it  soon  generates  its  own  fervour,  and 
becomes  its  own  reward.  The  faculties  which  would  else  be 
relaxed  and  dissipated  among  various  exciting  pursuits  are 
braced  and  strengthened  by  the  silent  toil ;  the  very  remoteness 
of  the  subjects  of  inquiry  from  the  ordinary  aspects  of  business 
imparts  a  certain  elevation  and  refinement  to  the  study  which 
masters  them ;  while  the  habit  of  continuous  exertion,  frequently 
piercing  through  the  accumulated  illustrations  and  distinc* 
tions  of  ages  to  the  same  ancient  principles  of  law,  though 
in  different  directions,  invests  life  itself  with  the  consistency 
which  belongs  to  singleness  of  purpose  and  aim.  His  progress 
is  not  uncheered  by  reliefs  the  more  welcome  as  they  are  hibo- 
riously  earned;  a  sidelong  glimpse  into  English  Ustory  and 
ancient  manners ;  a  quaint  jest  of  some  judicial  reporter  in  which 
the  stout-hearted  writer  seems  still  to  live  and  to  enjoy ;  some 
classical  illusion  redolent  of  the  days  of  youth,  whereby  Coke  or 
Hale  refreshed  themselves  as  they  wrote;  some  antique  pleasantry 
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which  breathes  a  sort  of  wall-flower  perfiime  from  the  solid  mass 
which  centuries  have  darkened  but  have  not  shaken.  Nor  let 
it  be  thought  that  the  lawyer,  whose  toUs  are  akin  to  that  of  the 
student  of  an  abstract  science,  pursues  them  without  the  infusion 
of  some  warmth  of  partisanship  which,  if  he  begin  his  researches 
without  bias,  or  with  a  distrust  of  the  side  on  which  they  are 
engaged,  will  soon  render  him  the  ccmtert  of  his  own  industry, 
and  mduce  him  to  hail  with  satiriaction  tiie  conquest  of  every 
difficulty  and  the  achievement  of  every  fresh  illustration.  In 
this  respect,  his  mental  operation  resembles  that  of  some  high 
casuist,  who  has  undertaken  to  establish  a  &vourite  theory  of 
history  or  literature;  who  surveys  everjrthing  by  its  light,  and 
devotes  all  the  spoils  of  time  to  its  service ;  as  when  old  Jacob 
Bryant  assails  the  material  existence  of  Troy,  or  Wolfe  or 
Heyne  attacks  the  personal  identity  of  Homer;  and  the  process 
leads  to  a  conviction,  strong  as  that  of  the  knights  who  surveyed 
the  shield  from  opposite  sides,  and  fought  to  the  death  for  ibe 
aspect  each  beheld — ^a  conviction  which  sometimes  resists  all 
force  of  adverse  judgment,  invites  and  repels  the  decision  of 
successive  Courts,  and,  at  last,  serves  the  House  of  Lords  itself 
with  an  air-drawn  writ  of  error  returnable  before  a  little,  inward, 
unconquerable  tribunal !  Such  studies  and  such  reasonings,  so 
far  from  corrupting  or  debasing  the  minds  of  lawyers  who  have 
chiefly  pursued  them,  ofben  preserve  a  guileless  simplicity  of 
character,  maintained  by  few  who  mingle  largely  in  the  feverish 
business  and  pleasures  of  life.  K  we  take  in  our  time  the  ex- 
amples of  Hdroyd  and  Littledale,  to  whom  we  might  add  the 
judge  who  now  fills  the  seat  whence  Mr.  Justice  Idttledale  bade 
the  profession  which  he  loved  farewell,  we  may  safely  defy  any 
profession  of  any  age  to  produce  three  men  fit>m  its  ranks  more 
truthful,  more  generous,  more  gentle;  whose  minds  were  more 
free  firom  perversion ;  and  whose  hearts  had  been  kept  more 
purely  ^'unspotted  from  the  world/' 

Let  us  next  observe  the  moral  position  of  the  advocate  in 
cases  of  disputed  fact,  of  which  it  is  impossible  for  him  to  ascer- 
tain the  truth  before  he  accepts  the  retainer,  unless,  indeed,  he 
could  summon  all  the  witnesses,  sift  their  evidence,  and  antici- 
pate every  aspect  the  case  may  assume  when  tried  before  a  jury. 
He  reads  his  brief;  he  may  possibly  find  there  grounds  to  believe 
that  his  client  has  no  cause  of  action  or  ground  of  defence,  and* 
if  so,  he  will,  if  he  acts  rightly,  take  the  earliest  opportunity  of 
expressing  his  opinion,  and,  if  expenses  can  be  yet  saved,  of 
urging  a  withdrawal  or  a  compromise ;  and  if  neither  can  be 
obtained,  he  will,  if  for  the  plaintifi^,  make  a  fair  statement  of  the 
case  in  the  true  aspect  in  which  he  has  discerned  it,  and  let  it 
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meet  its  doom  as  speedily  as  it  can ;  or^  if  for  a  defendant^  will- 
content  himself  with  watching  and  scrutinizing  the  plaintiff^s 
proofs  precisely  as  the  judge  himself  does  when  no  counsel 
appears  for  the  defence.  But  the  unprofessional  reader  may  be 
assured  that  of  cases  seriously  litigated  those  which  call  for  this 
exercise  of  duty  are  comparatively  rare.  If  he  puts  his  reliance 
on  such  statements  of  a  barrister's  practice  as  "  the  aim  of  their 
lives  is  to  wrest  the  law  to  the  purposes  of  well-paying  clients 
and  defeat  justice^''  '^  their  tongues  being  ready  for  any  hu^rs  and 
wrong-doers  requiring  their  assistance^  while  the  innocent  and 
oppressed  rely  on  their  own  integrity^  by  far  the  larger  half  of 
the  Bar  will  always  be  agents  and  instruments  of  wrong-doing/' 
''it  is  only  in  the  temple  of  justice  that  they  glory  in  procuring 
the  triumph  of  the  wrong-doer^' — ^he  must  suppose  that  it  is  the 
habit  of  clients  to  stand  confessed,  before  their  counsel,  wrong- 
doers and  oppressors;  that  they  avow  even  in  their  own  state- 
ments that  they  have  suborned  witnesses  to  promote  a  case  of 
falsehood  at  the  risk  of  ruinous  costs ;  or  that,  if  the  avowal  is 
not  made  in  terms,  the  injustice  of  the  attempt  is  so  obvious 
on  the  face  of  the  instructions,  that  the  advocate  will  at  once 
understand  that  he  may  prepare  for  the  enjoyment  of  that  which 
is  alleged  to  be  his  pleasure  as  well  as  his  business — ^the  becoming 
an  accomplice  in  triumphant  villany.  It  requires  no  witness 
but  human  nature  to  prove  the  impossibility  of  this  charge. 
Before  the  client  can  state  his  own  case  with  this  most  amazing 
candour,  even  to  his  attorney,  in  order  that  his  attorney  may 
present  it  through  as  pellucid  a  medium  to  his  counsdi,  he 
must,  at  least,  perceive  it  himself  in  its  naked  baseness.  Did 
this  ever  happen  ?  There  may,  indeed,  be  cases  dependent  on 
the  truth  or  falsehood  of  a  single  fact  which  must  be  known  to 
the  principal,  as  the  genuineness  or  forgery  of  a  signature 
alleged  to  be  his  own ;  but  even  then  palliations  and  excuses, 
suggestions  utterly  false  or  partially  true,  of  some  moral  con- 
siderations which  half  excuse  the  fraud,  rise  up  between  the 
conscience  and  the  sin,  and  embolden  him  to  mislead,  not  only 
his  counsel,  but  his  attorney.^     In  such  cases  do  the  assailants 

*  It  is  well  known  by  the  members  of  that  branch  of  the  profession 
which  comes  in  immediate  contact  with  the  parties,  how  difficult  it  is  to 
prevaQ  on  them  to  disclose  any  facts  they  aeem  uhfarourable  to  their 
cases,  although  the  disclosure  is  of  the  greatest  importance  to  their  own 
interests.  A  curious  instance  of  this  hardihood  in  concealing  unfavourable 
facts  occurred  many  years  ago  on  the  Home  Circuit  in  an  ejectment 
brought  by  a  female  to  recover  one  of  the  Angel  estates.  Before  entering 
on  proof  of  a  long  and  intricate  pedigree  which  her  counsel,  Mr.  Adolphus, 
had  opened,  -the  late  Mr.  Gurney,  who  was  counsel  for  the  defendants, 
offered  to  prove*  a  fact,  which,  if  true,  would  put  an  end  to  the  action  at 
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of  the  Bar  believe  that  a  confession  of  the  int^ided  fraud  and. 
perjury  ever  found  its  way  into  a  brief;  or  do  they  really  think 
that  if  it  did^  or  statements  leading  directly  to  the  same  con- 
clusion were  found  there^  any  counsel  would  become  the  instru- 
ment of  uttering  as  genuine  what  he  knew  to  be  forged  ?  But 
the  cases  which  depend  upon  facts  of  this  stubborn  nature  are 
comparatively  few.  In  many  eases  the  client  himself  is  only 
acquainted  with  the  circumstances  of  his  own  case  through  the 
m^ium  of  other  minds^  of  servants  or  other  agents  at  a  distance, 
all  more  or  less  disturbed  by  interests  or  coloured  by  prejudice ; 
and^  in  more^  his  own  perceptions  are  moulded  by  his  resent- 
ments or  his  wishes. 

It  is  matter  of  curious  observation^  how  any  events  which  is 
shared,  or  witnessed  merely,  in  a  state  of  hurry  or  excitement, 
presents  different  and  even  opposite  aspects  to  the  memory,  and 
how  a  bias,  from  some,  almost  or  wholly  imperceptible  cause, 
converts  spectators,  who  are  without  interest  and  above  sus- 
picion, into  partisan  witnesses.  Such  is  almost  every  case  of 
litigated  collision  by  land  or  water;  in  which  it  is  usual  to 
find  both  bystanders  and  passengers  differing,  not  only  on 
the  looser  points  of  sobriety  and  speed,  but  on  such  matters  of 
direct  opposition,  as  on  which  side  of  the  road  or  river  each 
carriage  or  vessel  was  proceeding,  and  even  on  which  side  of  a 
carriage  or  vessel  a  blow  was  struck.  If  such  differences  arise 
in  the  recollection  of  impartial  persons,  surely  it  cannot  be  sur- 
prising that  each  party  is  confident  that  he  is  injured,  and  com- 
municates his  case,  in  that  confidence,  to  his  counsel.  The 
result  is,  that,  with  the  exception  of  cases  admitted  to  be 
without  defence,  and  committed  to  counsel  merely  to  watch  the 
proofs  of  the  adversary,  and  cases  in  which  no  struggle  is  anti- 
cipated on  the  facts,  but  their  legal  application  sdone  is  dis- 
puted, or  technical  objections  are  suggested,  the  statement 
presented  to  counsel  is  almost  always  such  as  to  induce  a  strong 
belief  in  the  justice  of  the  cause,  and  to  enlist  his  feelings 
powerfiilly  in  its  success.  To  one  thus  prepossessed,  who  can 
wonder  that  in  the  animation  of  the  contest  the  first  impression 
is  deepened ;  and  as  the  little  chapter  of  Ufe,  with  all  its  living 
interest,  opens  around  him,  his  cUent^s  case  becomes  part  of  his 
own  being;  that  his  belief  in  its  justice  insensibly  but  insepa- 

once — ^that  the  lessor  of  the  plaintiff,  who  claimed  to  be  sole  heiress,  had 
two  brothers  Uving,  one  of  whom  was  in  court. .  Mr.  Adolphus  assented — 
the  fact  was  proved — and,  on  the  lady  being  asked  whether  she  had  com- 
municated the  fact  to  her  attorney,  replied,  "  To  be  sure  not ;  do  you 
,  take  me  for  a  fool  P  Why,  he  could  not  have  undertaken  the  case  if  I  had 
UAd  him  that."  - 
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robly  blends  with  his  natural  desire  to  sacoeed;  and  that  he  hears 
all  the  ailments  and  regards  all  the  testimony  against  it  with 
the  surprise^  dislike^  and  incredulity  of  inveterate  opinion 
Aarpened  by  zeal.  The  irregolarities  which  counsel  stmietimes 
commit^  when  betrayed  into  conversational  attacks  on  each 
other^  and  the  petulance  with  which  they  occasionally  treat 
opposing  witnesses^ — ^&ults  often  to  be  severely  censured,  and 
always  to  be  deplored, — generally  arise  from  the  excess  of  this 
conviction,  and  the  irritation  consequent  on  an  attempt  to 
defeat  it.  No  counsel  who  r^ards  the  interests  of  his  client,  or 
his  own  duty  to  justice,  will  ever  cross'^xamine  with  deliberate 
severity  a  witness  whom  he  does  not  believe,  for  the  time  at 
least,  to  be  swearing  falsely;  still  less  will  he  condescend  to  the 
more  insidious  art  of  inducing  the  witness  to  answer  with  one 
meaning,  and  assume  his  reply  to  bear  another,  and  thus  lead 
him  to  give  evidence  which,  intended  to  be  true,  shall  have  the 
effect  of  fedsehood — ^a  species  of  criminal  trickery  nearly  allied 
to  guilt  of  the  deepest  die.  In  commenting  on  the  testimony 
of  witnesses  he  will  never  indulge  in  attacks  whidi  he  does  not 
believe  to  be  deserved,  and  which  he  does  not  also  deem  essen- 
tial to  the  just  result  of  the  cause;  remembering  that  witnesses 
do  not,  like  the  parties,  come  voluntarily  before  the  court,  and 
are  not,  like  them,  represented  by  counsel ;  but  if  the  evidence 
has  important  bearing  upon  thexesult,  and  he  believes  it  untrue, 
he  \A  bound  to  deal  with  it  as  false,  though  the  imputation  of 
perjury  may  thus  be  cast  on  one  who  has  no  present  means  of 
repelling  it.  Unless  the  cross-examination,  which  may  (though 
we  believe  very  rarely)  succeed  in  developing  premeditated 
£dsehood,  and  the  remarks  which,  supplied  by  surrounding  cir- 
cumstances, may  lead  to  its  belief,  were  not  fearlessly  adminis- 
tered by  counsel,  Ixial  by  jury  would  be  divested  of  its  most 
valuable  characteristics,  which  surely  consist  less  in  the  enforced 
unanimity  of  twelve  men,  than  in  the  public  investigation  of 
evidence,  conducted  by  the  vigilant  scrutiny  of  conflicting 
minds.^    To  avoid  all   harsh  remark  as  fiar   as  possible,  to 

'  The  sentence  of  the  recent  Conrt-Martial  on  Lieutenant  Hyder  sap- 
plies  a  carious  example  of  the  injastice  with  which  coansel  are  sometimes 
assailed  for  their  remarks  on  witnesses.  The  Coart  acqoit  the  prisoner, 
bat  "  cannot  refrain  from  animadverting  in  the  strongest  terms  of  disap- 
probation on  the  violent,  coarse,  and  ancalled-for  kngaage  which  the 
prisoner  had  recourse  to  in  his  defence,  in  alloaion  to  the  character"  of  a 
witness  named.  The  masterly  defence  written  for  lieutenant  Hyder  by 
his  coansel  Mr.  Warren,  undoubtedly  assails  in  vigorous  and  indignant 
language  the  evidence  of  the  witness  referred  to ;  and  if  that  witness  had 
been  one  whose  testimony  was  not  essential  to  the  charge,  the  censure 
would  have  been  just ;  but  the  evidence  was  such  as,  tf  beUeved,  proved 
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reconcile  opposing  testimony  by  any  theory  rather  than  that  of 
wilful  fiEdsehood,  and  never  to  impute  it  unless  in  the  fall  belief 
that  it  has  been  committed^  is  the  wisdom  no  less  than  the  duty 
of  the  advocate^  as  it  was  the  practice  of  the  greatest  of 
all  advocates  of  onr  time,  the  late  Lord  Abinger.  As  the 
vehemence  of  counsel  is  justified  by  the  strong  belief  they 
imbibe  that  the  cause  they  maintain  is  just,  so  they  are  bound 
to  conduct  it  as  befits  an  honest  cause,  leaving  the  consequence 
of  its  falsehood  to  fall  on  the  client  who  has  deceived  them. 
Although  not  bound  to  state  or  prove  the  case  of  an  adversary, 
they  are  bound,  if  they  anticipate  it,  to  do  so  fairly ;  to  state  the 
entire  material  effect  of  an  instrument ;  to  produce  no  docu- 
mait  with  the  hope  of  raising  an  impression  they  believe  to  be 
untrue  by  the  ambiguity  of  its  language ;  to  garble  nothing ;  to 
conceal  nothing;  to  misrepresent  nothing;  but  to  present  every 
argument  and  Ulustraticm  which  the  zeid  of  the  most  earnest 
friendship  could  urge,  and  which  are  rarely  urged  with  powerful 
effect  unless  in  the  conviction  that  they  are  urged  for  justice. 
As  the  zeal  of  an  honourable  advocate  during  the  progress  of  a 
cause  is  in  proportion  to  the  confidence  he  feds  in  its  merits,  so 
we  believe  tiiat  the  continuance  of  that  confidence  or  its  over- 
throw determines  the  feeling  with  which  he  regards  the  issue. 
He  often  remains  unconvinced,  though  conquered;  but  we 
venture  to  assert  that  the  only  regret,  beyond  the  disappointment 
of  an  excited  moment,  which  he  feels,  arises  from  an  impatience 
of  a  failure  of  justice,  mingled  often  with  vain  regrets  for  the 
insuf&denoy  of  his  own  exertions;  and  that  the  only  permanent 
feeling  of  pleasure  he  cherishes  in  success  is  nurtured  by  the 
consdousness  that  right  has  been  done  by  his  victory.  That 
there  are  instances  in  which  the  pride  of  intellect,  in  its  unhal- 
lowed vivadty,  may,  at  the  Bar  as  in  other  spheres  of  action, 
exult  in  the  triumph  of  evil,  or  in  a  heartless  indifference  to 
evil  and  good,  we  do  not  deny ;  but  that  a  disposition  to  glory 
in  the  success  of  wrong  is  a  general  characteristic  of  the  Eng- 

the  offence  charged ;  jf  rejected,  left  it  without  a  tittle  of  proof.  How, 
then,  could  the  ofiScer  accused,  asserting  his  innocence,  be  defended  at  all, 
except  by  impugning  the  veracity  of  this  witness  P  All  the  surrounding 
circumstances,  every  argument,  whether  drawn  directly  from  his  conduct, 
or  from  other  sources,  tended  to  one  conclusion,  that  the  statement  he  had 
made  on  oath  was  untrue.  The  Court-Martial  (whether  righUy  or 
wrongly  it  is  not  our  province  to  decide)  find  that  it  was  untrae,  or  at 
least  that  they  could  not  rely  on  it  as  true,  by  finding  the  prisoner  Kot 
Guilty ;  and  if  Lieutenant  Hyder  felt  it  to  be  so,  as  he  asserted  by  his  own 
lips,  diough  in  the  language  of  Mr.  Warren,  was  he  not  entitled  to  arsue 
tnat  which  his  judges  have  found,  by  the  aid  of  the  very  defence  they 
ihus  impugn  P 
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lish  Bar^  we  do  solemnly  deny  j  and  we  esteem  the  charge  so 
utterly  groundless  that^  freely  acquitting  those  who  have  urged 
it  of  int^tional  falsehood^  we  can  only  regard  it  as  a  proof  of 
the  force  of  bias  in  disturbing  the  aspects  of  truths  which  not 
only  influences  barristers^  but  all  men  who  reason  through  the 
medium  of  the  prejudices  or  the  affections. 

If  we  have  afforded  a  glimpse  of  the  manner  in  which  counsel 
may  be  honestly  engaged  in  each  side  of  a  cause  dependent  on 
disputed  facts^  where  there  is  a  direct  opposition  of  truth  and 
fidsehood  and  the  result  lies  in  their  development^  we  may 
approach  with  confidence  those  far  more  numerous  cases  in  which 
no  such  antagonism  prevails.  Of  this  character  cases  of  cir- 
cumstantial evidence  partially  partake^  wh^e  the  circumstances 
are  admitted  to  be  true^  and  the  question  involves  only  the 
inference  which  the  jury  should  derive  from  them.  If^  in  refer- 
ence to  these  case^  we  consider  what  a  strong  tendency  there  is 
in  every  mind^  however  disinterested^  to  weave  for  itself  a  theory 
out  of  the  minute  incidents  which  surround  a  transaction^  itsefr 
shrouded  in  mystery,  and  to  bend  everything  to  its  purpose — a 
disposition  requiring  to  be  checked  by  the  strongest  vigilance  of 
juries  in  trying  charges  of  secret  crime — ^we  shall  not  wonder 
that  counsel^  having  been  assured  of  the  fact  itself  by  his  client 
as  he  desires  to  establish  it^  should  find  in  everything  a  tendency 
to  prove  it  true.  In  such  cases^  however^  there  is  an  ultimate 
question  of  truth  and  falsehood^  though  depending  hot  on  the 
verity  of  evidence,  but  on  the  strength  of  inferences ;  but  there 
are  many  others  which  are  questions  of  judgment,  of  science,  of 
skill — questions  of  degree,  not  of  opposition — ^which  engage  all 
the  accomplishments  which  the  advocate  may  happen  to  possess 
in  literature,  science,  or  art.  Such  are  questions  of  copyright 
and  patent,  when  the  contest  is  whether  the  work  for  which 
protection  is  sought  has  such  originality  as  to  deserve  it ;  whe- 
ther an  alleged  imitator  has  sought  to  monopolize  a  principle,  or 
only  a  new  mode  of  application ;  how  far  similarities  are  indica- 
tive of  piracies ;  what  steps  and  gradations  of  improvement  can 
be  withheld  from  public  endeavour  for  private  recompense; 
which  are  not  questions  involving  truth  or  falsehood,  but  mat- 
ters of  skill,  on  which  an  ingenious  mind,  having  once  received 
its  cue,  will  proceed  with  increasing  ardour,  and  bring  to 
unskilled  judges  and  juries  the  most  important  aid.  Thus 
when  rights  alleged  to  have  been  acquired  by  prescription  or 
user  are  questioned,  and  acts  of  enjoyment  are  proved  on  the 
one  8ide>  met  by  proofs  of  interruption  on  tiie  other,  the 
mind  has  only  to  estimate  a  question  of  degree,  and  will 
decide  on  a   mere   balance  of  admitted  facts  according  to  its 
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own  tendency.  Thus^  in  the  moat  interesting  of  all  questions 
which  engage  the  powers  and  affections  of  an  advocate — ques- 
tions of  mental  competency  to  perform  important  acts  —  whidi 
inyolve  the  highest  moral  considerations — which  border  on  the 
most  affecting  solemnities  of  life  and  death,  and  render  ''  meta- 
physical aid'^  far  more  needful  than  skill  in  analyzing  eri- 
dence^  not  the  ordinary  prepossessions  merely  are  enlisted  in 
the  cause  by  the  first  view  presented ;  but  the  highest  tacvX- 
ties^  the  noblest  prejudices,  the  finest  trains  of  speculatiye 
thought,  all  find  delighted  exercise  in  the  vivid  operations  of 
the  mind,  thus  awakened  from  its  languor  and  impelled  along 
the  course  of  profound  and  subtle  inquiry.  In  these  contests, 
particular  facts  may  be  disputed ;  the  wish  of  a  witness  will 
sometimes  be  "  father  to  the  thought,^'  and  circumstances 
will  be  confused  by  the  affections ;  but  the  result  will  rather 
depend  on  philosophical  inference  applied  to  the  affairs  of  life 
than  on  the  veracity  of  witnesses.  The  celebrated  cause,  "  Doe 
on  the  demise  of  Tatham  v.  Wright,^'  in  which  the  title  of  the 
estate  of  Hornby  Castle  in  Lancashire  depended  on  the  validity 
of  the  will  of  Mr.  Marsden^  which  was  after  two  successive 
verdicts  in  its  favour  ultimately  set  aside,  supplies  a  signal 
example  of  this  position.  In  support  of  the  will,  which  was 
elaborately  prepared  by  a  solicitor  of  high  character^  it  was 
proved  that  the  testator  had  lived  to  the  verge  of  old  age, 
apparently  at  the  head  of  a  liberal  establishment,  entertain- 
ing guests  with  courtesy — ^that  he  had  bought,  sold,  exchanged, 
and  mortgaged  largely — ^that  he  had  executed  a  great  number 
of  deeds,  attested  by  witnesses  of  unblemished  honour — and 
that  he  had  corresponded  with  numerous  persons  in  different 
periods  of  his  life  by  letters,  which,  if  the  genuine  products 
of  his  own  mind,  could  leave  no  doubt  of  his  competency ; 
and  had  partaken  of  the  holiest  rites  of  religious  worship. 
On  the  other  hand,  it  was  alleged  that  being  a  person  of 
feeble  understanding,  never  developed  beyond  the  state  of 
ordinary  childhood,  he  had  been  all  his  lifetime  in  bondage — ^the 
puppet  and  the  slave  of  his  steward,  whose  family,  engaged  with 
their  father  in  a  conspiracy  for  years  to  acquire  dominion  over 
his  estate,  had  contrived  to  present  him  to  casual  acquaintances 
and  guests  in  favourable  aspects — ^to  engage  him  in  various 
matters  of  business,  and  really  to  guide  him  in  all, — ^nfty,  to 
write  for  him  the  letters  he  was  to  copy,  and  which  were  in  due 
season,  to  be  adduced  as  evidence  in  support  of  final  dispositions 
made  under  their  control.  This  case  idso  was  sustained  by  a 
great  body  of  proof,  consisting  of  instances  of  great  debility  of 
intellect^  and  of  base  subjection  to  his  inferiors,  extending  over 
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many  years^  and  strong  grounds  were  jsuggested^  as  apparent  in 
his  letters^  to  indicate  that  th^  were  not  the  unaided  produc- 
tions of  hk  mmd.  The  facts  of  both  cases  were  probably  true 
in  the  main^  notwithstanding  some  natural  mistakes  and  exag* 
gerations — ^the  truth  probably  lying  between  both  theories — 
and  the  real  question  resolving  itself  into  that  which  the  law 
must  leave  f»  much  to  the  feelings  as  the  reason  of  juries — 
what  degree  of  intellect  and  will  should  suffice  to  give  validity 
to  a  solemn  act^  disposing  of  property  which  the  owner  can 
no  longer  enjoy  ?  Surely  it  can  never  be  said^  that  in  cases 
of  this  nature — ^and  those  akin  to  them^  as  cases  of  life  insmv 
ance  —  the  counsel^  who  survey  the  intellectual  or  physical 
history  of  a  life  from  the  aspect  presented  by  each  side^  and 
who  struggle  for  the  success  of  a  theory  to  which  they  become 
passionately  devoted,  deserve  to  be  branded  as  "  liars !  ^*  In 
questions  of  character  again^  involving  the  import  and  effect  of 
words  spoken  or  written,  and  sometimes  contrasting  the  inevit- 
able mischief  accruing  to  individual  reputation  with  the  sup- 
posed duty  of  the  utterer, — questions  in  which  the  noble  office 
of  law  in  protecting  as  substantial  property  the  impressions 
wrought  on  men's  minds  by  individual  conduct — the  breathing 
fragrance  of  life — ^is  regarded  with  reference  to  the  exigencies 
of  society  which  may  require  an  individual  sacrifice — ^the  office 
of  the  advocate  on  either  side  is  surely  neither  deceptive  nor 
ignoble.  In  questions  of  the  amount  of  unliquidated  damages, 
the  counsel,  who  pictures  the  wrong  to  be  compensated,  and  he 
who  suggests  the  grounds  of  mitigation,  may  not  only  both  be 
honest,  but  both  right— -each  taking  his  own  share  in  presenting 
the  truth,  so  far  as  it  can  be  elicited,  to  the  minds  of  the  jury 
— the  extent  of  wrong  on  the  one  side,  the  just  allowances  for 
human  frailty  on  the  other. 

But  stress  is  laid  on  the  circumstance,  that  the  barrister,  how- 
ever honourably  he  may  advocate  his  cUent's  cause  when  he  has 
embraced  it,  is  paid  for  his  services,  and  that  the  side  on  which 
he  is  engaged  is  determined  by  the  chance  of  a  retainer.  For 
the  purpose  of  opprobrium  the  payment  is  indicated  by  the  word 
"  hired,'^  the  profession  is  denominated  ^^  a  trade,''  and  terms 
of  abuse  are  fast  accumulated  on  those  associated  terms.  It  is 
to  be  regretted,  that  when  '^  through  all  the  employments  of 
life  each  neighbour  abuses  his  brother,''  we  do  not,  at  least, 
abstain  from  imputing  as  disgracefiil  that  which  is  common,  nay, 
necessary,  to  all.  To  receive  pecimiary  remuneration  for  labour 
which,  even  if  beyond  all  price,  occupies  the  active  hours  of  life, 
is  generally  an  essential  condition  of  the  noblest  services  which 
man  can  render  to  his  fellow  and  the  world.    If  to  receive  pay- 
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ment  for  that  which  is  divinest  in  litet^tune^  most  exquisite  in 
art,  most  ingenious  and  useful  in  science^  be  disgraceful^  aris- 
tocracy would  have  a  monopoly  it  has  never  aimed  at,  and 
"  regal  and  noble  authors,^'  artists  and  philosophers  alone  would 
adorn  the  world.  Since  the  first  of  all  authorities  in  periodical 
literature,  Christopher  North,  laid  down  the  axiom,  '^  An  unpaid 
contributor  is  an  ass/'  we  may,  without  oflFence,  assume  that  th^ 
very  articles  in  which  the  Bar  is  stigmatized  as  hired,  are 
written  by  gentlemen  who  live  by  the  labour  of  the  mind.  The 
soldier  who  volunteers  to  lead  the  forlorn  hope  is  entitled  to  his 
day's  pay;  and  our  last  true  moral  hero,  Sydney  Bernard, 
entered  the  fatal  vessel  as  a  paid  surgeon.  It  is  not  the  pay, 
but  the  subordination  of  the  duty  to  the  pay,  that  makes  the 
accusation  just — ^when  the  duty  is  performed  in  the  spirit  of 
money,  without  nobler  aims  and  inspirations.  Non^  can  be 
more  sensible  than  we  are,  that  the  great  sin  of  our  age  and 
country  is  the  homage  paid  to  wealth,  or  that  there  are 
instances  at  the  Bar  in  which  the  pleasure  of  its  acquisition  has 
beguiled  the  successful  practitioner  from  the  proper  contem- 
plation of  his  higher  functions;  but,  generally  speaking,  we 
believe  barristers  are  as  little  mercenary  as  the  members  of  other 
professions.  We  would  not  insist  on  the  honorary  character  of 
their  fees  as  creating  an  essential  diflference  in  their  favour  from 
others  whose  remuneration  is  matter  of  contract,^  except  so  far 
as  it  may  afford  the  opportunity  of  ascertaining  how  far  their  zeal 
is  dependent  on  the  amount  of  their  pecuniary  reward.  Within 
certain  limitations,  prescribed  by  professional  etiquette  to  pre- 
vent unseemly  tenders  of  advocacy,  the  attorney  fixes  the  remu- 
neration of  his  counsel  at  his  pleasure ;  and  we  appeal  to  all 
experience,  whether,  when  once  counsel  are  fairly  engaged  in  the 
cause,  all  considerations  of  the  direct  reward  are  not  lost  in  the 
ardour  of  the  contest,  and  whether  even  a  pauper's  cause  is  not 
as  earnestly  maintained  as  if  it  were  that  of  a  nobleman  or  of  the 
Crown  ?  The  poor  cottager  Punter  had  as  zealous  an  advocate 
as  Lord  Grantley  in  their  two  memorable  trials  on  the  Home 
Circuit ;  and  assuredly  that  excellent  advocate  did  not  find  the 
sympathy  of  his  brethren  of  the  Bar  on  the  side  of  rank  and 
power. 

'  "  I  shall  be  sorry,"  said  the  late  Mr.  Coleridge,  "  to  see  the  honorarv 
character  of  the  fees  of  barristers  and  physicians  done  away  with.  Though 
it  seems  to  be  a  shadowy  distinction,  yet  I  believe  it  to  be  beneficial  in 
effect.  It  contributes  to  preserve  the  idea  of  profession,  of  a  class  which 
belongs  to  the  public,  in  the  employment  and  remuneration  of  which  no 
law  interferes,  but  the  citizen  acts  as  he  likes,  foro  conscientits,*'  Table 
Talk,  vol.  2.  ^ 
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The  law  of  retainer  is  often  misunderstood^  and  therefore 
misrepresented^  by  the  opponents  of  the  Bar.  It  is  not  a  law 
for  the  benefit  of  counsel,  who  derive  from  it  in  ordinary  causes 
only  a  guinea,  which  is  often  subtracted  from  the  fee  which 
would  be  marked  on  the  brief, — ^but  of  the  client,  whom  it 
enables  to  obtain  and  to  secure  the  assistance  of  whatever  unre- 
tained  counsel  he  may  prefer,  in  the  sphere  of  his  usual  prac- 
tice, without  the  possibility  of  his  forsaking  him  for  the  richer 
or  the  pleasanter  side.  Without  this  security,  counsel  would 
be  at  liberty  to  sell  their  services  to  the  best  bidder;  and  might 
often  be  tempted,  not  so  much  with  a  view  to  money,  but  to  the 
comparative  ease  or  popularity  of  position,  to  listen  to  the  over- 
tures of  an  opponent,  and  thus  incur  some  portion  of  the 
censure  now  heaped  on  them.  As  the  rule  now  exists,  counsel 
possessed  with  ^owledge  of  one  side  of  a  case,  can  never  be 
engaged  on  the  other,  except  by  the  neglect  of  the  client  to 
retain  him ;  and  although,  where  that  neglect  has  arisen,  he 
cannot  refuse  to  take  the  retainer  of  the  adversary,  inasmuch  as 
the  obligation,  to  be  binding,  must  be  reciprocal,  he  not  rarely 
seeks  and  obtains  permission  to  withdraw  altogether  from  the 
cause,  where  the  change  would  produce  real  inconvenience  to 
the  client.  Such,  then,  is  the  position  of  the  honourable  bar- 
rister :  equally  ready  to  take  a  retainer  from  rich  or  poor,  and 
bound  to  the  party  retaining  against  all  temptation ;  entering 
indeed  on  his  duty  without  a  previous  conviction  of  the  justice 
of  the  cause,  but,  in  the  vast  majority  of  cases,  soon  adopting 
it ;  not  rarely  expostulating  with  his  client  for  insisting  on  a 
claim  or  defence,  which,  though  legal,  is  unjust ;  and  often,  by 
earnest  persuasion  in  private,  preventing  the  irretrievable  dis- 
grace and  ruin  which  passion  would  bring  on  a  client  swayed  by 
its  mastery  to  reckless  exposure.  It  is  his  duty,  whatever 
advantages  he  may  forego,  to  suggest  at  the  earliest  moment 
the  abandonment  of  a  cause  he  deems  hopeless ;  to  refuse  to 
maintain  it  by  any  base  suppression,  or  the  production  of  any 
evidence  he  believes  to  be  untrue ;  and  whenever  he  finds  that 
another  mode  of  investigation,  as  by  reference  or  special  case, 
win  probably  be  found  necessary  at  the  trial,  to  suggest  that 
the  course  should  be  at  once  adopted.  At  the  trial,  it  is  his 
province  to  represent  the  true  interests,  not  the  aimless  passions 
of  his  clients ;  to  soften,  not  to  exasperate  hatreds ;  and  to  sub- 
stitute, for  the  naked  struggle  of  conflicting  interests,  the  dazzling 
fence  of  graceful  reasoning,  and  encourage  the  gentler  play  of 
the  afiections.  Thus  practised,  advocacy  is  the  application  to 
an  immense  variety  of  human^  affairs  of  cultivated  and  honour- 
able minds ;  substituting,  on  the  arena  of  inevitable  litigation. 
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wiser  and  calmer  proxies  for  the  actual  combatants ;  securing 
an  approximation  to  equality  between  those  who^  by  talenty 
education^  fortune^  sex^  or  age,  are  unequal^  and  the  preser- 
vation of  order  and  decorum  in  the  discussion  of  matters  most 
productive  of  excitement ;  and  assuaging  disappointment  by  the 
recollection  of  the  ability  and  zeal  which  have  been  employed 
to  avert  it. 

The  exercise  of  the  advocate's  profession  is  unquestionably 
attended  with  peculiar  temptations  and  dangers^  not  without 
counterbalance  of  influences  for  good.  Its  soul  is  sympathy. 
The  chief  excellence  of  the  advocate  is  in  proportion  to  the 
&cility  with  which  he  can  become  a  party  in  the  most  momen- 
tous concerns  of  strangers — admitted  by  their  choice  into  a  little 
world  of  anxious  hopes  and  fears^  affections  and  resentments — 
and  identifying  his  own  existence^  for  the  time,  with  the  sharp 
and  giddy  crisis  of  alien  fortunes.  As  thus  he  lives  in  the  lives 
of  others,  the  vicissitude  of  interest,  while  it  involves  no  indiffer- 
ence to  personal  hypocrisy  or  falsehood,  may  tend  to  relax  the 
sterner  fibres  of  the  mind,  and  render  it  less  capable  of  discerning 
and  appreciating  abstract  truth.  A  pliancy  of  character  may 
thus  be  fostered,  unfavourable  to  the  maintenance  of  political 
consistency, — a  weakness  which  the  advocate  shares  with  the 
poet,  who,  accustomed  to  "  accommodate  the  shows  of  things  to 
his  desires,'^  is  open  to  the  seductions  of  sentiment  when  he 
would  soom  those  of  lucre.  Such,  however,  is  not  the  invariable 
effect  of  the  practice  of  advocacy — ^in  some  minds  the  very  habit 
of  rapidly  passing  from  one  range  of  sympathies  to  another  begets 
an  earnest  aspiration  after  conditions  which  are  stable  and  en- 
during, and  fixeft  the  roots  of  individual  principles  deeper ;  and 
therefore,  the  !^ar  has  at  all  times  boasted  examples  of  political 
oosmakeney,  maintained  against  the  most  flattering  temptations. 
The  more  immediate  danger  of  advocacy  arises  from  the  heat 
and  activity  of  its  struggles — ^the  suddenness  with  which  its 
resources  are  called  into  action — the  surprises  which  occur  in  the 
disclosure  of  an  adverse  case,  or  the  unexpected  failure  of  its 
own, — which  are  too  apt  to  produce  those  flaws  of  temper  of 
which  witnesses  complain,  and  may  sometimes,  though  we  believe 
rarely,  lead  to  expedients  which  deliberation  would  not  sanction, 
and  which  are  afterwards  deplored  in  vain.  Against  this  temp- 
tation— we  believe  the  most  perilous  of  all  to  winch  a  barrister  at 
Nisi  PritLS  is  exposed — it  behoves  him  to  exert  his  utmost  vigi- 
lance, as  we  believe  the  charges  which  have  been  preferred  against 
the  practice  of  the  Bar  have  received  more  support  from  such 
hurried  lapses  from  candour,  than  from  any  habitual  or  deliberate 
baseness,  even  in  the  few  who  have  deserved  them.     On  the 
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other  hand^  the  rapid  interoonrse  with  numeroiis  forms  of  manr* 
coloured  life^  which  the  practice  of  the  Bar  inTolves^  tends  to 
destroy  all  intolerance^  religions,  political^  or  moral — to  nurture 
the  affections — ^to  quicken  and  enlai^  the  sympathies — to 
induce  allowance  for  human  firailtvj  and  these  influences  are, 
we  belieye^  deeply  interfused  in  the  personal  character  of  bar- 
risters. The  yery  practice  of  representing  the  feelings  of  others 
is^  at  leasts  one  remoye  firom  self-loye,  and  though  yeiy  fiur  fiom 
approaching  the  comprehensiyeness  of  true  humanity^  breaks  the 
crust  of  selfishness^  which  courses  of  worldly  success  in  other 
occupations  too  oftcni  engender.  Whatever  of  passion  or  of  weak- 
ness may  be  mingled  with  the  practice  of  the  Bar — and  we  do 
not  deny  the  frequent  intrusion  of  each — we  fearlessly  assert 
that  they  scarcely  eyer  betray  its  members  into  the  expression  of 
opinions  calculated  to  relax  the  moral  sense ;  to  impair  loye  and 
yeneration  for  the  good  and  pure ;  but  that  counsel  firequentiy 
obtain  and  use  opportunities  of  enforcing  high  duties  by  generous 
expression  j  of  exposing  and  denouncing  baseness,  which  would 
else  remain  undetected  and  unpunished  ;  and  if  firom  the  failure 
of  human  institutions,  they  cannot  always  prevent  the  success  of 
the  wrong-doer,  of  associating  it,  not  with  triumph,  but  with 
infamy. 

The  Bar  is  charged  with  "  always  boasting  of  its  honour  and 
independence,^' — when  and  where  we  are  not  told,  and  are  unable 
to  guess; — ^but  if  it  ever  boasts  "honour*'  beyond  that  which 
all  gentlemen  are  presumed  to  cherish,  or  *^  independence''  as 
expressive  of  a  self-sustaining  power,  we  admit  the  emptiness  of 
the  vaunt.  '^  Independence,"  so  claimed  by  any  class  of  men,  is 
as  unmeaning  as  when  it  flaunts  on  an  election  banner.  Depen- 
dence on  his  fellows  is  the  lot  of  men  in  this  world ;  and  the 
position  of  the  Bar,  with  reference  to  the  immediate  distribution 
of  its  business,  so  far  from  enabling  it  to  claim  an  exception 
from  the  common  lot,  has  created  the  necessity  for  artificial  roles 
of  etiquette,  by  which  its  practice  is  entrenched,  but  which 
would  never  have  enabled  it  to  retain  its  relative  position  for  ages 
in  visible  superiority  to  the  powerful  class  by  whom  the  success 
of  its  members  is  determined,  if  personal  worth  and  intellectual 
power  had  not  found  ample  room  to  expatiate  and  grow  within 
its  fences.  The  only  independence  man  can  boast  is  indepen- 
dence of  base  fears  and  low  aims — of  ignoble  resentments  and 
party  predilections  which  might  terrify  or  seduce  him  from  the 
discharge  of  duty.  When  Lord  Erskine  withstood  Mr.  Justice 
Buller,  with  propriety  and  taste  equal  to  his  courage,  and  began 
the  exposure  of  the  monstrous  doctrine  that,  in  prosecutions  for 
Ubel,  the  fact  of  publishing  was  all  the  jury  could  investigate^  to 
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which  the  Press  is  indebted  for  that  statute  which  deserves  to 
be  considered  as  the  charter  of  its  freedom — he  set  an  example 
of  independence  of  mind,  not  of  class,  of  which  any  profession 
might  be  proud.  Still  nobler  was  the  sacrifice  which  he  made  to 
the  claim  of  professional  duty, — and  that  a  duty  he  would  gladly 
have  avoided  for  its  own  hardships, — when  he  resigned  his  office 
of  attorney-general  to  the  Prince  of  Wales,  rather  than  abandon 
the  defence  of  the  prosecution  instituted  against  Paine's  Bights 
of  Man.  So  the  independence  of  party  feeling  has  been  nobly 
manifested  by  the  generous  defence  of  persons  charged  with 
political  offences,  when  the  accused  were  of  political  sentiments 
the  most  opposite  to  those  of  their  advocates ; — as  in  Erskine's 
defence  of  Stockdale ;  in  WetherelPs  defence  of  Watson ;  and 
in  the  defence,  sustained  with  admirable  spirit  and  power,  of 
Frost  by  Pollock  and  Kelly — who,  not  compromising  in  the 
least  their  own  opinions,  devoted  the  same  energy  to  their 
client's  service  as  though  he  had  been  a  Conservative  prosecuted 
by  Whigs,  instead  of  an  insurrectionary  Chartist.  The  indepen- 
dence which  the  Bar  should  cultivate  is,  in  short,  only  another 
term  for  the  disposition  fearlessly  and  faithfully  to  discharge 
the  duty  undertaken  for  the  client — suffering  no  personal  affec- 
tions, or  distastes,  or  interests,  or  fears  to  diminish  its  zeal — 
stopping  short  only  when  his  cause  conflicts  with  the  higher 
requisites  of  religion,  of  morality,  or  of  patriotism. 

We  have  reserved  for  separate  consideration  the  conduct  of 
the  advocate  in  the  prosecution  and  defence  of  criminal  charges, 
because,  involving  many  of  the  considerations  applicable  to  civil 
cases,  they  suggest  other  relations  both  to  the  individual  client 
and  to  public  justice.  In  reference  to  the  conduct  of  prosecu- 
tions, a  most  serious  charge  has  been  preferred  by  the  accom- 
plished writer  to  whose  attacks  we  have  repeatedly  adverted,  in 
a  passage  of  which  we  do  not  desire  to  estimate  the  wit,  but  to  con- 
sider the  truth.  Imagining  some  future  dictionary  in  which  ^*  Law- 
yers'' should  be  treated  as  synonymous  with  "Liars,"  he  explains, 
"they  were  called  liars  because  their  greatest  triumph  was  to  give 
falsehood  the  victory  over  truth,  to  bring  off  the  guilty,  or  procure 
an  unjust  judgment  against  the  innocent/'  We  have  already  offered 
our  answer  to  the  charge  of  triumphing  in  the  victory  of  falsehood; 
we  will  presently  inquire  hOw  far  the  Bar  is  liable  to  censure  for 
efforts  "to  bring  off  the  guilty." — Our  present  duty  is  to  answei* 
the  charge  of  triumphing  in  the  procurement  of  unjust  punish- 
ment of  the  innocent — a  charge  as  grave  as  ever  was  preferred 
by  a  public  writer  against  any  body  of  men,  and  of  which,  not 
only  in  his  own  journal,  but  throughout  the  whole  course  of  vitu- 
peration to  which  the  Bar  was  recently  exposed,  there  has  not  been 
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sof^ested  a  single  proof!  We  cannot  canceiTe  a  crime  against 
man  and  God  more  atrodons — more  justly  exdnding  its  per- 
petrators fiom  all  linman  sympathy^ — ^an  that  of  endeavooring 
to  make  the  tribunals  of  justice  the  engines  of  the  worst  injustice, 
and  exulting  in  the  disgrace,  the  agony,  or  the  death  of  innocent 
Tictims.  Need  the  accuser  ask  whether  a  class  of  men  "  whose 
greatest  triumph '^  is  to  work  this  cruelty  are  worthy  to  exercise 
lai^  influence  in  legislation  and  goTemment  ?  "  Fit  to  govem?" 
-does  he  ask  with  Maloolm;  we  answer  with  Macduff,  ''No;  not  to 
live.''  With  our  whole  heart,  we  plead  ''Not  guilty"  to  the  cluuqge. 
If  true,  proofe  must  be  easy;  because  the  charge  is  not  of  veiled 
trickery  and  secret  satisfaction,  but  of  open  "triumph/'  In  the 
early  barbarism  of  our  criminal  procedure,  when  the  witnesses 
for  the  prisoner  were  not  sworn,  and  it  was  considered  almost 
disloyal  for  counsel  to  plead  against  the  Crown,  instances  may 
be  found  of  fierce  inveddves,  and,  possibly,  of  base  procedure  in 
prosecuting  counsel;  but  it  would  be  as  anjust  to  present  these 
jEitrodties  as  specimens  of  the  conduct  of  the  Bar  in  these  times, 
AS  to  take  Jeffeiies  as  the  model  of  our  judges.  Within  our  re- 
collection, it  has  always  been  the  practice  of  the  Bar  to  regard 
the  office  of  prosecuting  counsel  as  purely  subsidiary  to  public 

K^tice ;  to  require  from  him  not  merely  calmness  of  statement, 
t  entire  candour  in  the  disclosure  of  sdl  facts,  within  his  know- 
ledge, favourable  to  the  accused ;  and,  although  the  introduction 
of  the  righteous  privilege  of  fiill  defence  by  counsel  may  some- 
times impose  the  duty  of  answering  observations  which  seem 
sophistical,  or  exposing  the  perjury  of  witnesses  adduced  to 
ddfeat  a  just  charge,  to  require  that,  as  far  as  possible,  this  duty 
.should  be  performed  in  the  spirit  of  justice,  as  the  judge  would 
be  bound  to  discharge  it.  In  the  reply,  thus  rendered  necessary, 
some  heat  may  be  engendered  by  the  anxiety  to  expose  a  frau- 
dulent defence — or  one  believed  to  be  fraudulent, — ^but  even  this 
infirmity,  always  to  be  deplored,  arises  from  an  assurance  of  the 
guilt  of  the  prisoner,  and  not  from  a  desire  to  secure  a  "vile 
success"  in  the  conviction  of  the  guiltless.  Does  our  accuser 
really  believe  that  prosecutors  ever  instruct  their  counsel  that 
the  objects  of  their  malice  are  innocent,  and  desire  them,  not- 
withstanding, to  procure  a  verdict  of  guilty  ?  Or  does  he  think 
that  if,  in  the  course  of  the  trial,  the  counsel  discovers  the  in- 
•suffidency  of  his  case — which  must  also  be  apparent  to  the 

{'udge — ^he  still  presses  it?  On  the  contrary,  it  constantiy 
lappens  that  when  counsel,  to  whom  the  conduct  of  a  pro- 
secution is  confided,  sees  clearly  that  the  evidence  will  not 
warrant  a  just  or  even  a  satisfactory  conviction,  he  opens  the 
case  "  for  an  acquittal,'^  and  invites  the  sanction  of  the  judge  for 


in  the  Practice  of  the  Bar.  287 

abstaining  to  proceed ;  and  that  if,  in  the  course  of  the  trial,  a 
similar  defect  appears,  though  far  short  of  the  ascertainment  of 
innocence,  he  either  suggests  the  same  course,  or  yields  to  the 
sUghtest  intimation  from  the  bench  that  the  prosecution  should 
terminate.  In  Scotland,  the  conduct  of  prosecutions  is  confided 
to  a  pubUc  prosecutor,  the  Lord  Advocate  presiding  over  this 
branch  of  the  administration  of  justice  throughout  the  land : 
but  we  will  venture  to  assert,  whatever  may  be  the  advantages 
of  that  course  of  procedure,  that  the  conduct  of  the  counsel  of 
England,  who  are  instructed  by  individual  prosecutors,  will  not 
suffer  in  a  comparison, — ^for  which  the  reports  of  important  trials 
supply  ample  materials, — with  those  who  represent  the  Crown  in 
Scotland,  in  temper,  candour,  and  a  desire  that  the  guilty,  and 
only  the  guilty,  should  suffer. 

.  We  come,  lastly,  to  the  position  which  involves  far  more  com- 
plex and  difficult  duties — ^the  defence  of  parties  accused  of  crime. 
Three  instances  of  alleged  abuse  of  the  powers  oLcounsel — and 
three  only,  so  far  as  we  are  aware — have  been  the  subject  of 
recent  commentary;  but  the  charge  made  is  general  against  the 
entire  profession,  that  they  are  the  defenders  of  the  guilty,  and 
that  they  glory  in  their  success  in  procuring  an  unjust  acquittal. 
Of  the  latter  part  of  the  assertion  no  proof  has  ever  been  sug- 
gested, and  we  venture  to  assert  that  none  can  be  given,  unless, 
indeed,  in  those  cases  where  the  voice  of  society,  echoing  the 
voice  of  nature,  rejoices  in  the  relaxation  or  the  defeat  of  some 
rule  of  law,  which  would  work  oppression  in  the  instance  in 
which  it  has  been  averted  by  the  ingenuity  or  the  eloquence  of 
the  pleader.  For  the  main  charge,  that  counsel  defend  the 
guilty,  and  struggle  to  obtain  their  acquittal,  we  ask,  what  does 
it  imply  ?  to  what  does  it  tend  ?  Do  the  accusers  of  the  Bar 
mean  that  no  prisoner  against  whom  the  appearances  of  guilt 
are  strong,  shall  have  any  defence  in  the  hour  of  trial  ?  Or  that 
he  shall  be  defended  only  by  some  enthusiastic  individual,  who 
thinks  him  guiltless,  whom  the  public  voice  has  pre-doomed  ?  To 
maintain  either  of  these  propositions  is  substantially  to  deny  to 
the  accused  the  means  of  defence  by  counsel  in  all  those  cases 
where  it  is  most  needed — ^where,  although  entitled  to  the  pre- 
sumption of  innocence,  they  stand  already  condemned  by  the 
class  from  which  their  juries  must  be  taken,  by  reason  of  the 
publicity  given — and  rightly  given — ^to  those  examinations  in 
which  the  case  has  been  partially  heard  ?  Have  these  writers 
quite  forgotten  all  the  indignant  eloquence  with  which  the  law 
was  justly  assailed,  when  it  denied  to  parties  accused  of  felony 
the  right  of  making  their  full  defence  by  counsel ;  or  do  they 
think  that  although  the  privilege  was  justly  given,  its  employ- 
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ment  is  infamous  ?  The  statute  which  gave  to  parties  accused 
of  high  treason  the  right  of  defence  by  fall  advocacy  of  counsel 
was  regarded  as  one  of  the  best  fruits  of  the  Revolution,  and  was 
called  the  ^'  Blessed  Statute."  The  statute  which  extended  the 
same  justice  to  the  larger  class  of  the  accused,  from  whom  it  had 
been  for  ages  withheld,  was  obtained  by  the  exertions  <rf  emi- 
nent lawyers  in  Parliament,  of  all  parties,  and  whose  position 
at  the  Bar  wholly  exempted  them  from  the  suspicion  of  any 
motive  except  that  of  humanity,  supported  powerfully  by  the 
Press,  and  especially  by  that  portion  whence  the  cry  imputing  the 
defence  of  the  guilty  as  a  crime  is  most  loudly  raised.  Then 
were  all  the  miserable  incidents  of  the  prisoner's  situation  m*ged 
as  irresistible  arguments  for  granting  him  the  aid  of  other  powers 
to  expose  the  deficiencies  in  his  opponent's  story,  and  to  tell  his 
own.  Then  was  exposed  the  absurdity  of  seeking  from  the  victim 
of  ignorance,  confused  by  the  strangeness  of  his  situation, 
perhaps  a  child,  half-witted  or  insane,  an  answer  to  evidence,  of 
which^  if  innocent,  he  would  not  even  understand  the  bearings. 
Then,  the  imperfect  scope  within  which  counsel  might  aid  him, 
by  cross-examination  or  suggestion,  was  shown  to  be  often  a  mere 
mockery — amounting,  in  cases  of  circumstantial  proof,  when  the 
separate  facts  were  indisputable,  to  nothing — ^and  the  benefit  to 
public  justice  which  would  result  from  the  free  allowance  of  the 
addresses  of  counsel  was  justly  urged  as  paramount  to  all  con* 
siderations  of  public  time.  The  boon  was  obtained ;  and  now 
the  advocates  of  the  poor  and  oppressed,  those  who  most  vividly 
picture  crime  as  the  oflfspring  of  the  neglects  and  oppressions  of 
the  rich,  and  ask  for  it  the  largest  allowances,  complain  of  the 
free  exercise  of  that  right,  which,  in  hours  the  most  momentous 
of  the  life  of  the  accused,  makes  even  the  odds  of  talent  and 
fortune,  and  gives  to  stupified  wretchedness  a  voice  1 

It  will  be  asked  if  counsel  are  justified  in  defending  the  guilty  ? 
We  answer,  yes,  often,  if  prisoners  are  to  be  defended  at  all,  for 
few  comparatively  are  brought  to  trial  who  are  really  guiltless, 
and  unless  we  would  establish  a  preliminary  tribunal  to  decide 
the  ultimate  question  of  guilt,  who  shall  decide?  Shall  the 
Press,  which,  after  the  solemn  investigation  and  conviction,  cen- 
sures the  counsel  for  his  efforts  to  avert  it,  anticipate  the  result 
by  its  ban  ?  Shall  the  counsel  decide  for  himself?  Here,  as  in 
civil  cases,  where  there  is  a  real  struggle  to  be  made,  we  shall 
find  him  assured  of  his  client's  innocence,  and  disposed  to  believe 
}t.  Or  shall  he  shrink  from  an  arduous  and  generally  unprofit- 
jEible  duty,  because  he  shares  the  prejudice  created  by  statements 
which,  apparently  conclusive,  wiU  often,  when  delivered  in  open 
^aurt  and  sifted  by  the  rules  of  evidence,  shrink  into  insignifiv 
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oance?  If,  when  Bellingham  shot  Mr.  Percival  dead  in  the 
lobby  of  the  Commons^  and  he  was  hurried  to  his  trial  in  a 
few  days^  while  the  public  mind  was  awakened  from  its  paralysis 
of  horror  only  by  the  fever  for  retribution,  the  law  had  allowed 
him  to  make  the  defence  of  insanity  by  counsel — which  was  a 
mockery  made  by  himself — few  men  capable  of  the  duty  would 
have  willingly  performed  it ;  and  yet,  who,  regarding  as  we  do, 
that  trial  as  a  stain  on  our  judicial  annals,  does  not  wish  the 
courage  of  an  advocate  had  been  called  for  and  exerted  ?  Few 
doubted  the  guilt  of  Eliza  Penning,  till  investigation  was 
prompted  by  sympathy  for  her  lamentable  fate ;  few  now  believe 
it  j  and  who  does  not  wish  that  some  voice  more  powerful  than 
that  of  astonished  and  bewildered  innocenee  had  been  heard  in 
her  behalf  before  her  prejudiced  jury  and  her  reckless  judge  ? 
Even  where  the  evidence  of  the  prisoner's  guilt  seems  most  clear, 
the  intervention  of  an  acute  mind,  expressly  and  avowedly  en- 
gaged to  make  every  inquiry  and  suggestion  which  can  render  it 
doubtful,  conduces  to  the  satisfaction  with  which  it  is  desirable 
the  administration  of  criminal  justice  should  be  regarded ;  and, 
therefore,  it  has  sometimes  been  solicited  of  counsel  by  the 
judge  when  a  prisoner  was  unaided.  Surely,  even  TawelPs  con- 
viction, regarded  apart  from  his  dying  confession,  is  more  satis- 
fjurtory  to  the  world  than  if  the  speech  of  counsel  had  been 
denied  him. 

Again ;-  although  it  may  be  clear  that  a  prisoner  is  guilty  of 
an  heinous  offence,  and  deserves  the  moral  indignation  which 
pursues  him,  it  does  not  necessarily  follow  that  he  is  guilty  of 
the  precise  crime  for  which  he  is  indicted.  Is  it  desired,  then, 
that  being  charged  with  one  offence,  he  should  be  convicted  of 
another — or  that  the  differences  between  all  kindred  offences 
should  be  swept  away — or  that,  if  they  exist,  they  should  not 
be  suggested  and  urged  on  his  behalf  by  parties  capable  of  the 
oflSce?  Thistlewood  and  his  associates  of  Cato  Street  stood 
confessedly  assassins  in  purpose  and  murderers  in  deed — and  yet 
the  courage,  the  zeal,  and  the  talent  with  which  the  late  Mr, 
Adolphus,  suddenly  requested  to  render  them  his  gratuitous  ser- 
vices, conducted  their  defences  on  their  trials  for  high  treason, 
have  been  always  regarded  as  the  legitimate  subject  of  pride  to 
the  English  Bar:  and  most  justly;  because  by  such  exertions, 
made  in  spite  of  distaste  and  obloquy,  the  barriers  against  the 
encroachment  of  prerogative  are  maintained  amidst  the  worst  of 
dangers — those  which  are  veiled  by  prejudice  and  sympathy. 
Lord  George  Gordon  was  not  guiltless  of  reckless  indiscretion, 
which  contributed  to  many  deaths.  Hardy  and  his  associates, 
were  not  guiltless  of  seditious  combination ;  yet  on  their  acquittal 
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depended  the  destruction  of  the  doctrine  of  inferential  or  citmu* 
lative  treason ;  and  the  counsel  who  obtained  it — ^wielding  only 
the  weapons  which  the  constitution  itself  afforded  in  the  very 
Thermopylae  of  our  liberties^ — ^have  deserved  something  better 
from  their  countrymen  for  theur  profession  than  the  vituperation 
of  the  most  earnest  advocates  of  popular  rights.  Even  when  not 
only  guilty  but  the  particular  degree  of  guilt  imputed,  is  dear, 
the  prisoner  is  entitled  to  his  acquittal  unless  it  is  proved  by  legal 
evidence  and  according  to  the  forms  of  law ;  and  his  counsel  is 
not  only  entitled  but  bound  to  urge  any  defect  of  proof  which 
may.  exist  in  the  prosecutor^s  case,  and  every  objection  of  form 
which  may  arise  to  his  proceedings.  This  is  the  prisoner's  right 
— as  sacred  as  any  which  artificial  society  creates  or  sanctions. 
The  same  authority  which  assumes  to  inflict  on  him  suffering  or 
death  recognises  the  qualification  of  these  conditions ;  and  as  it 
is  the  duty  of  the  judges,  in  the  absence  of  counsel,  to  afford  him 
their  protection,  so  it  is  the  duty  of  counsel  to  claim  it,  whatever 
may  be  his  opinion  of  their  wisdom.  Whether  it  is  better  that 
the  sphere  of  investigation  should  be  fenced  in  by  certain 
rules,  which,  sometimes  excluding  truth,  may  repel  prejudice 
and  falsehood,  or  is  immeasurably  expanded  till  it  comprises 
hearsay  ten  times  repeated,  vague  impressions  and  even  dreams, 
as  with  the  French;  whether  a  disdain  of  technical  accuracy 
or  its  excess  works  best  for  justice;  while  the  law  allows 
technical  defences  to  the  prisoner  they  are  his  right — aU  per- 
haps that  poverty  and  guilt  have  left  him — but  still  his  own. 
Would  it  have  been  well,  we  ask,  if  the  seven  wretched  and 
guilty  Spaniards,  who  were  convicted  at  Exeter  of  a  most  atro- 
cious deed,  had  suffered  the  death  to  which  indignation,  morally 
just,  had  doomed  them,  without  the  aid  of  counsel  first  to  sug- 
gest and  ultimately  to  maintain  the  objections  which  averted 
their  execution  by  showing  that  its  infliction  would  have  been  in 
violation  of  the  law  of  nations  ?  When,  indeed,  a  trial  involves 
the  issues  of  life,  any  form,  however  else  it  may  seem  withered 
and  sapless,  partakes  in  the  tragic  interest  which  attends  the 
impen^g  catastrophe ;  its  stubbornness,  which  else  might  seem 
vexatious,  becomes  awful;  and  if,  as  in  the  defence  of  Frost  by 
Pollock  and  Kelly,  maintained  with  solemn  earnestness  and 
power,  it  seems  no  loiter  technical,  but  is  imbued  with  vital 
strength  by  the  energy  which  opposes  it  to  the  scaffold. 

The  three  instances  of  alleged  malpractice  which  alone  have 
been  particularized  in  all  the  recent  attacks  we  have  read  on 
the  Bar,  refer  exclusively  to  this  branch  of  its  practice.  They  are 
the  defences  of  Couvoisier  by  Phillips,  of  the  Quaker  TaweU  by 
Kelly,  and  of  Queen  Caroline  by  Brougham ;  and  we  will  shortly 
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notice  each^  rather  as  affording  illustrations  of  the  duties  and  the 
dangers  of  advocacy^  than  as  presuming  to  volunteer  a  defence  of 
the  eminent  persons  accused.^  For  the  firsts  indeed^  if  the  fact^ 
were  really  as  they  have  been  represented^  we  should  have  no 
defence  to  offer.  It  has  been  alleged  that  Mr.  Charles  Phillips^ 
havings  in  the  course  of  the  trial  of  Couvoisier  for  the  murder  of 
Lord  William  Bussell^  received  from  his  client  a  confession  of 
guilty  not  only  persisted  in  the  defence^  but  sought  in  his  address 
to  the  jury  to  suggest  that  the  crime  might  have  been  com- 
mitted by  other  servants  of  their  murdered  master.  On  the  first 
part  of  the  charge^  we  think  Mr.  Phillips^  even  on  his  accusers' 
statement^  entirely  right.  A  man  is  not  to  be  convicted  because 
all  the  world  believe  him  guilty;  nor  because  a  confidential 
confession,  which  the  law  protects  as  sacred,  would  show,  if 
proved,  that  all  the  world  is  right;  but  because  the  evidence  on 
which  the  jury  are  sworn  to  determine  proves  him  guilty.  To 
abandon  the  defence  of  a  client,  in  the  midst  of  his  trial,  because, 
in  the  most  sacred  of  human  confidences,  he  confesses  his  guilt  to 
his  advocate,  would  be  to  violate  a  trust  of  which  the  preserva- 
tion is  more  important  to  human  security  and  happiness  than  the 
punishment  of  a  thousand  crimes.  But  the  duty  of  the  advocate, 
thus  conscious  of  his  client^s  guilt,  is  strictly  confined  to  the 
detection  of  defects  in  the  evidence  offered  to  convict  him,  and 
the  suggestion  of  such  legal  difficulties  as  the  most  guilty  has  a 
right  to  urge.  Whether  unhappily  apprized  that  he  has  the  mis- 
fortime  to  be  the  advocate  of  a  guilty  man  before  he  enters  on 
the  defence  or  in  its  progress  (and  however  may  be  alleged 
against  the  Bar  a  preference  for  defending  the  guilty,  we  ven- 

^  These  charges  are  thus  Bummed  up  in  an  article  of  Pt^Twh,  which 
the  Examiner  characterizes  as  "  powerful  and  unsparing." 

**  If  a  murderer  is  to  be  rescued  from  the  galiows,  the  Darrister  blubbers 
over  him,  as  in  Tawell's  case ;  or  accuses  a  wrons  person,  as  in  Couvoisier's 
case.  If  a  naughty  woman  is  to  be  screened,  a  barrister  will  bring 
Heaven  itself  into  court,  and  call  Providence  to  witness  that  she  is  pure 
and  spotless,  as  a  certain  great  advocate  and  schoolmaster  abroad  did 
for  a  certain  lamented  Queen  Caroline" 

The  same  article  contains  a  bitter  attack  on  the  memory  of  Sir  William 
Follett,  on  the  authority  of  an  anonymous  writer  in  Frazer's  Magazine, 
that  he  would  "  play  the  artful  dodge  with  affidavits,"  which  a  subsequent 
writer  in  Mr.  Jerrold's  Magazine  improves  by  adding,  "  so  that  nojudge 
would  trust  the  reading  of  9iem  to  him."  We  do  not  believe  Sir  William 
Follett  was  ever  guilty  of  mis-reading  or  misrepresenting  an  affidavit ; 
and  every  barrister  Iimows  the  last  statement  to  be  untrue.  Surely  some- 
thing more  than  anonymous  authority  for  a  general  charge,  without  any 
instance  given,  maybe  required  from  the  justice  of  a  public  writer,  before 
he  assails  the  memory  of  the  freshly  dead  and  inflicts  inestimable  misery 
on  survivors ! 
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ture  to  assert  that  it  is  regarded  as  a  misfortune  and  not  a  glory)^ 
he  is  to  confine  his  defence  to  the  application  of  those  safeguards 
against  illegal  conviction,  which  are  the  right  of  the  guilty  as 
well  as  the  innocent,  and  to  abstain  from  any  attempt  to  cast 
suspicion  on  those  whom  he  knows  to  be  guiltless.  If,  there- 
fore, it  is  true  that*  Mr.  PhiUips  not  only  urged,  as  we  think  his 
duty  required,  that  the  circumstantial  evidence  adduced  to  prove 
his  client^s  guilt  was  consistent  with  the  possibility  of  his  inno- 
cence, but  threw  out  imputations  on  others,  we  agree  "  that  it  was 
a  grievous  fault,''  but  trust,  as  we  have  been  assured,  it  is  alto- 
gether untrue.  But,  supposing  the  charge  to  any  extent  true, 
surely  it  is  too  much  to  impute  such  a  lapse,  made  under 
peculiar  circumstances  of  great  agitation, — inferred  perhaps 
from  words  never  intended  to  bear  such  construction — a  gene- 
ral imputation  against  the  Bar,  or  to  fix  it  with  sanctioning 
the  course,  because  the  vituperated  counsel  afterwards  received 
from  the  Lord  Chancellor  an  appointment  as  a  country  com- 
missioner of  bankrupts !  For  that  appoiutment  the  Bar  is  not 
responsible ;  but,  having  mentioned  it,  we  think  it  due  to  a  gen- 
tleman of  high  and  peculiar  talent,  and  of  unblemished  domestic 
and  social  Ufe,  to  express  our  own  feeling,  which  is  simply  that 
o£  wonder  that  he  wished  or  accepted  it.  Those  who  have 
known  Mr.  Charles  Phillips  only  by  the  reports  of  his  elaborate 
speeches,  which,  if  not  quite  reaching  the  highest  order  of  ima- 
ginative eloquence,  at  which  they  aim,  are,  at  least,  most  able 
and  brilliant  specimens  of  an  architectural  power  over  language 
well  worthy  of  critical  inquiry,  are  very  far  from  appreciating 
the  sparkling  repartee,  the  bounteous  humour,  the  impassioned 
energy  which  frequently  enriched  and  vivified  his  unstudied 
efforts  and  rendered  them  as  delightfiil  as  effective.  If  he  had  not 
been  more  solicitous  of  domestic  comfort  and  repose  than  ambi- 
tious of  a  brilliant  destiny,  we  believe  he  might  have  attained  the 
highest  honours  of  his  profession ;  and  we  cannot  think  the  re- 
tirement of  such  a  man  to  a  position  of  almost  obscure  duty, — 
to  the  performance  of  which  he  has  successfully  bent  his  powers, 
the  subject  either  of  reproach  or  envy,  especially  as  it  precludes 
the  recurrence  of  those  temptations  to  which  he  is  supposed,  we 
believe  erroneously,  to  have  once  yielded. 

The  next  example  of  alleged  abuse  of  the  right  of  defence  for 
prisoners  is  the  demeanour  of  Mr.  Kelly  in  the  defence  of 
Tawell;  simply  consisting  of  the  charge,  that  tears  stood  in  his 
eyes  when  he  rose  to  address  the  jury,  and  wh&n  he  commented 
on  a  letter  which  the  prisoner  had  written  to  his  wife.  If  this 
charge  had  not  been  reiterated  many  times,  and  in  respectable 
quarters,  we  should  be  ashamed  to  notice  it.     Surely  those  who 
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feel  justified  in  assuming  that  these  were  forced  or  simulated 
tears^  excited  by  the  fee  on  a  special  retainer^  must  forget  for 
the  occasion  all  the  lessons  they  have  learned  and  taught  in 
human  affections.  It  is  true  that  Tawell  stood  then  on  his  trial 
for  one  of  the  worst  murders  ever  committed ;  that  the  evidence 
which  had  just  closed^  though  circumstantial^  was  sufficient  to 
induce  a  moral  certainty  of  his  guilt  in  impartial  minds ;  and 
that  even  his  own  counsel^  though  certainly  not^  as  in  Cou- 
voisier^s  case^  possessed  with  a  knowledge  of  his  guilt  by  con- 
fession^ must  have  been  compelled  strongly  to  fear  it ;  but  there 
was  a  man  still  asserting  his  innocence^  who  stood  there  for  his 
life  or  deaths  possibly  innocent^  to  abide  an  issue^  if  found 
against  him,  to  be  followed  by  irrevocable  doom ;  and  if  guilty, 
still  about  to  die.  There  lies  the  secret  of  sympathy  which  is 
awakened  for  those  whose  crimes  are  darkest,— of  the  restless 
curiosity  which  awaits  on  their  words  and  looks.  They  are 
about  to  receive  from  human  hands,  in^  the  midst  of  life,  that 
doom  which  is  the  lot  of  all ;  a  doom  not  associated,  except  in  the 
form  of  its  infliction,  with  infamy ;  but  with  heroism,  resignation, 
piety,  enduring  love ;  in  its  unknown  terrors  alike  to  all.  That 
change  of  being  is  to  pass  upon  them  which  comes  to  the  wisest 
and  the  best;  which,  if  regarded  apart  from  divine  revelation,  may 
be  a  dismissal  to  another  mode  of  existence  infinitely  superior  to 
that  which  we  are  about  to  destroy,  and  the  capital  sentence 
may  be  a  blessed  boon ;  but  which,  contemplated  by  the  light 
of  Christianity,  involves  the  termination  of  a  state  of  trial  for 
eternity,  under  circumstances  permitting  but  a  desperate  hope. 
When  we  inflict  any  secondary  punishment,  we  can  form  some 
estimate,  though  often  a  very  imperfect  one,  of  the  suffering  wa 
impose ;  of  transportation,  imprisonment,  torture  itself,  we  can 
guess  something ;  but  of  death  we  know  nothing  but  of  the  vain 
remorse  and  helpless  terror  that  precede  it.  He  whom  we  send 
before  us  on  our  own  great  journey  becomes  to  us  sacred.  To 
one,  therefore,  who  has  pondered  on  such  considerations,  as 
Tawell's  advocate  had  done,  and  not  vainly ;  to  one  who  would 
hasten  the  abolition  of  the  hangman's  office,  which  assuredly 
will  not  survive  this  century ;  the  spectacle  of  a  man,  whose  death 
must  speedily  follow  the  day's  issue,  if  adverse,  depending  on  the 
words  of  his  counsel  for  the  last  chance  of  life, — ^these  probably 
the  last  favourable  words  he  would  ever  hear, — with  a  sense  of 
the  strange  contrast  between  fair  reputation,  home,  and  friends 
enjoyed  a  few  weeks  ago,  and  the  present  peril  and  shame,  even 
if  attendant  on  the  blackest  guilt,  might  surely  call  into  the  eyes 
the  tears  which  have  been  scoffed  at,  without  even  suggesting 
to  charity  the  presence  of  some  of  those  thousand  accidents  of 
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feeling  which  touch  the  source  of  tears  while  far  deeper  emotions 
are  tearless.  The  crime  proved,  and  afterwards  confessed,  was 
of  atrocity  almost  without  precedent ;  yet  the  criminal  had  for 
years  performed  daily  offices  of  duty  and  kindness,  and  won 
the  regard  of  the  innocent;  and  although  such  awful  incon- 
sistency should  obtain  no  allowance  for  crime  from  justice,  it 
may  surely  be  permitted  to  us  to  tremble  at  and  mourn  it. 

The  only  remaining  case  adduced  against  the  Bar  is  Mr. 
Brougham's  defence  before  the  House  of  Lords  of  Queen  Caro- 
line, on  the  Bill  of  Pains  and  Penalties,  by  which  it  was  sought 
to  deprive  her  of  her  state  and  divorce  her  firom  her  royal  hus- 
band. We  do  not  believe  there  is  any  foundation  whatever  for 
the  suggestion  that  he  employed  any  protestations  of  his  own 
belief  in  his  client's  innocence  on  her  behalf ;  on  the  contrary, 
we  always  understood  the  complaint  made  against  him  to  be  the 
reverse, — ^that  he  did  not  assume  that  coniSdence  in  the  Queen's 
innocence,  which  his  excellent  colleague  unquestionably  felt, 
and,  as  fiEur  as  was  fitting,  expressed :  but  rather  directed  the 
power  of  his  intellectual  might  to  expose  the  wickedness  of  her 
accusers.  Appeals  to  Heaven  on  the  part  of  counsel  for  his  own 
conviction  in  the  justice  of  his  cause  are  always  improper,  pre- 
cisely because  the  office  of  counsel  is  understood  to  be  that  of 
an  advocate  presenting  the  case  of  another  on  instructions,  and 
therefore  he  oversteps  his  duty  when  he  urges  his  own  belief, 
which  is  necessarily  derived  from  partial  impressions ;  whereas 
if  counsel  were  bound  to  determine  the  justice  of  a  cause  before 
undertaking  it,  such  appeals  would  consist  entirely  with  the 
performance  of  their  duty.  In  the  case  of  Queen  Caroline,  how- 
ever, the  question  whether,  in  her  desolation,  she  had  incurred 
tiie  censure  assumed  to  be  just,  formed  but  a  slight  ingredient 
in  the  merits  of  the  persecution  against  which  the  energy, 
cotirage,  and  fiery  indignation  of  Henry  Brougham  shielded  her, 
though  only  that  she  might  die  a  queen!  Does  the  writer, 
who  regards  these  gigantic  efforts  as  a  reproach  against  the  Bar, 
see  nothing  in  the  history  of  Caroline  of  Brunswick  but  her 
rank,  and,  if  frail  she  was,  her  frailty  ?  True,  she  was  a  queen ; 
but  surely  there  was  enough  of  the  tyranny  of  station  and  of 
sex  employed  to  discrown  her,  and  enough  of  wretchedness 
in  her  lot,  from  infancy  to  her  forsaken  deathbed,  to  neutralize 
the  sad  regality  even  in  the  view  of  the  severest  judge  of  dig- 
nities I  She  who  is  sneered  at  as  '^  a  certain  lamented  Queen 
Caroline,"  was  indeed  lamented  as  queen  never  had  been. 
Never,  we  will  venture  to  affirm,  was  the  heart  of  this  country 
so  deeply  stirred  as  by  indignation  for  her  wrongs  and  sympathy 
with  her  grief;  when  not  only  in  the  busy  walks  of  life,  but 
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in  lone  hamlets  and  scattered  cottages^  to  which  news  of  the 
great  world  finds  its  way  slowly; — ^her  story,  how  she  had 
been  betrayed  in  wedlock,  slandered,  cast  off  with  implied 
licence  for  sin,  yet  tracked,  watched  with  Italian  perfidy 
and  zeal,  and  finally  assailed  by  all  the  power  of  the  state,  was 
familiar  as  honsehold  words,  and  inspired  a  noble  anger  which 
no  general  wrong  can  enkindle.  A  nobler  position  was  never 
filled  by  man  of  any  profession,  than  that  which  her  diief  advo- 
cate, strengthened  by  these  resentments,  held  at  the  bar  of  the 
House  of  Lords,  wiiere,  expressing  the  force  of  a  nation's 
indignation,  he  defied  the  palpable  array  of  her  enemies,  struck 
beyond  them  at  the  power  which  "  the  likeness  of  a  kingly 
crown  had  on,''  and  put  all  to  flight  and  to  shame.  We  thank 
the  opponents  of  the  Bar  that,  in  their  anxiety  to  add  one  more 
to  the  scanty  list  of  improper  defences,  they  have  reminded  us 
of  the'  greatest  of  those  opportunities  of  defeating  injustice, 
which,  far  more  than  all  the  wealth  which  the  members  of  the 
Bar  have  amassed,  or  the  noble  families  which  they  have 
founded,  in  spite  of  occasional  flaws  and  frailties,  maintain  it  in 
the  public  mind ;  opportunities  in  which  it  has  not  only  defeated 
particular  attempts  at  oppression,  but,  by  exposing  in  evil  times 
prosecutions  for  libel,  has  secured  to  the  Press  the  power  it  now 
freely  sways  of  defeating  countless  oppressions. 

If  it  be  asked  whether,  in  thus  asserting  the  intellectual 
integrity  of  our  profession,  and  the  necessity  of  its  relations  to 
a  state  of  society  at  once  complex  and  free,  we  mean  to  support 
any  arrogant  claim  which  may  have  been  imputed  to  us,  either 
to  social  position  or  to  intellectual  rank  above  Literature,  repre- 
sented by  its  great  mechanical  engine,  the  Press,  we  answer  by 
the  strongest  negative  which  feeling  can  dictate  or  language  ex-» 
press.  As  to  poHtian,  we  really  think  that  men  who,  in  their 
respective  spheres,  only  succeed  by  virtue  of  appeals  to  ''  the 
immortal  part  of  us,"  may  well  leave  to  conventional  dignitaries^ 
lord  mayors,  aldermen,  sherifis,  ladies  patronesses,  and  tiieir  sup- 
pliants, the  childish  strife  for  precedence  and  place ;  and  let  the 
city  marshalman  or  the  court  newsman  arrange  them  after  what 
fashion  he>  pleases ;  and  disdain  the  struggle  for  those  phantasms 
of  children's  toys,  those  shadows  of  shades  I  More  for  the  sake 
of  the  worldy  great  than  for  that  of  our  Literature,  we  should 
rejoice  to  see  it  recognised  by  some  outward  symbols  of  its 
power,  some  laurelled  trophies  of  its  peaceful  victories.  In  the 
Comparison  between  the  efforts  of  the  Bar  and  those  of  Litera- 
ture, if  comparison  need  be,  it  is  obvious  that  while  the  direct, 
palpable,  and  immediate  results  with  which  the  labours  of  the 
advocate  are  crowned,  present  more  certain  evidences  of  success 
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than  the  patient  toils  or  the  most  glorious  inspirations  of  Lite- 
rature can  achieve,  they  can  suggest  no  hope  of  a  correspondent 
duration.  Who  can  decide  a  question  of  superiority  between 
the  speech  which,  inspired  by  the  excitement  of  the  moment, 
awes,  softens,  or  elevates  a  jury  to  return  some  verdict  prolific 
of  good  to  freedom,  and  that  of  the  calm,  laborious,  thoughtful 
efforts,  which,  under  its  protection,  sink  into  the  heart  and 
mould  the  future  ?  Each  effort,  in  truth,  is  worthy  of  esteem 
in  proportion  to  the  intellectual  power  it  breathes,  and  the 
happy  adaptation  of  that  power  to  its  uses.  The  most  felicitous 
resijdts  of  the  barrister's  art  may  attend  on  speeches  which, 
born  of  the  occasion,  die  with  it,  and  leave  no  record  save  the 
result  they  achieve ;  but  it  is  only  when  the  advocate,  rising 
beyond  the  contentions  of  ordinary  life,  draws  within  the  sphere 
of  his  audience  noble  principles,  or  expands  their  horizon  to 
distant  scenes,  or  makes  them  glow  and  weep  and  tremble  by 
opening  before  them  and  within  them  the  sources  of  the 
deepest  affections,  that  he  can  claim  a  high  alliance  with  the 
great  triumphs  of  Literature  or  Art.  To  compare  a  power  which, 
suddenly  impelled,  produces  by  daily  activity  immediate  results 
on  human  interests,  with  the  laborious  wisdom  which  wins  its 
way  in  silence,  and  expects  its  full  reward  in  another  generation, 
is  obviously  impossible.  It  is  only  when,  in  the  greatest  efforts 
of  the  advocate,  the  lasting  is  involved  in  the  passionate,  that  the 
true  relation  appears ;  and  in  proportion  as  the  advocate  borders 
on  the  imaginative  or  embraces  the  thoughtful,  he  achieves  a 
place  among  those  whose  words  are  worthy  to  outlive  them. 

When,  however,  we  consider  the  true  relation  of  the  Bar  to 
Literature,  we  feel  assured  that  nothing  can  permanently  place 
them  in  hostile  positions.  No  other  great  occupations  of  human 
energies  are  so  nearly  allied ;  mothers  are  so  directly  animated  by 
the  reason  and  the  affections ;  no  others  are  so  entirely  lighted 
up  from  within ;  no  others  are  so  nobly  associated  in  the  achieve- 
ments and  the  fame  of  great  minds.  From  Lord  Bacon,  whose 
legal  acquirements  formed  a  massive  framework  for  those  visions 
of  future  wisdom  in  which  he  half  anticipated  the  discoveries  of 
ages,  down  to  the  present,  the  annals  of  the  Bar  are  rich  in 
histories  of  men  who  have  loved  Literature,  not  only  well,  but 
wisely.  The  old  lawyers,  before  the  division  of  labour  had  split 
men's  faculties  into  shreds,  and  labelled  each  for  separate  use, 
exulted  in  blending  their  classical  recollections  with  their  pro- 
fessional learning,  and  embroidered  their  profound  disquisitions 
of  law  with  rich  conceits.  And  if  the  multiplicity  of  statutes 
and  decisions  for  a  while  created  a  severance  between  literature 
and  law,  the  intolerable  pressure  of  dry  crudities  on  vigorous 
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minds  has  produced  a  generous  re-action;  and  our  owfi  time 
shows  the  intellects  which  have  been  quickened  into  activity  b j 
the  exigence  of  the  profession  of  the  Bar^  grasping  and  achieving 
the  rewards  of  learning  and  fancy.  Not  to  insist  on  instances 
in  which  the  lawyer  has  been  lost  in  the  man  of  letters,  as  those 
of  Sir  William  Jones,  Macintosh,  Horner^  and  Macaulay,  have 
we  not  still  with  us,  in  Brougham,  Campbell,  and  Jeffery,  illus- 
trious instances  of  the  most  assiduous  professional  labour 
relieved  or  crowned  with  great  literary  taste,  power,  and  success? 
Of  the  first  it  is  difficult  to  speak  as  yet  justly,  because  the  un* 
resting  activity  of  his  mind  has  informed  so  many  modes  of 
thought  and  feeling  by  turns  that  we  cannot  separate  the  tran- 
sient from  the  lastii^,  and  may  only  guess  what  he  might  have 
been  if  a  presiding  imagination  had  multiplied  his  prodigious 
faculties  into  each  other,  and  given  to  their  united  powers  the 
harmony  of  the  serenest  wisdom.  But  this  we  will  venture  to 
prophesy — ^that  when  those  tangled  mazes  of  party  association 
in  which  his  consistency  has  seemed  to  be  sometimes  betrayed 
by  his  passion  or  caprice,  shaU  grow  indistinct  in  the  distance,  the 
great  works  he  animated  and  advanced  by  his  passionate  genius — 
foreducation,for  the  emancipation  of  slaves  and  of  sects,  for  liberty 
and  for  peace — will  tower  far  above  them ;  and  all  the  vanities  and 
frailties  which  perplex  and  bewilder  the  nearer  prospect  will  be 
lost  in  the  contemplation  of  mighty  efforts  and  enduring  blessings. 

Lord  Campbell — ^if  we  wished  a  decisive  refutation  of  the 
popular  sophism,  that  legal  studies  necessarily  contract  the 
mind,  which  they  fence  in  its  course,  and  prevent  its  dissipa- 
tion— would  afford  it.  For  forty  years  he  had  pursued  with 
unequalled  industry  and  devotion  the  most  laborious  studies ; 
producing  from  time  to  time  legal  ai^uments,  not  graced  with 
the  sweet  impressiveness  of  Follett's  elocution,  but  even  superior 
to  Follett's  in  subtlely  of  reasoning  and  fertile  illustration  ; 
sparingly  adorned  by  literary  allusion,  but  always  in  the  purest 
taste ;  who,  having  achieved  high  fortune  by  his  labours,  has 
illustrated  his  repose  by  the  commencement  of  a  literary  career, 
in  which  not  reputation  or  popularity,  but  fame  itself  is  already 
secured.  But  the  career  of  Lord  Jeffery  affords  the  most  perfect 
and  delightful  of  all  examples  of  the  association  of  literary  with 
legal  labour — ^for  with  him  they  were  interwoven  through  the 
texture  of  a  large  portion  of  active  life,  while  he  shed  the  glowing 
lights  of  his  genius  at  once  on  an  immense  variety  of  human 
fortunes,  which  he  influenced  as  an  advocate,  and  on  the  ex- 
panding course  of  contemporary  literature,  which  he  rarely 
touched  without  adorning.  And  did  the  lawyer  in  him  sharpen 
the  critic's  asperity  or  contract  the  generosity  of  his  nature  ? 

VOL.  LI.  NO.  cm.  X 
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So  far  was  his  contemporary  advocacy  from  working  this  effect, 
that  the  youth  who,  in  the  first  glow  of  animal  spirits,  seemed 
disposed  to  presume  faults  till  merits  were  shown,  and  sought  to 
subject  original  genius  to  the  dominion  of  daring  wit,  terminated 
his  career  of  judicial  criticism,  the  calmest,  gentlest,  most  indul- 
gent of  all  lovers  of  the  beautiful  and  encouragers  of  the  young. 
Listen  to  him  now,  in  his  hour  of  relaxation  from  the  duties  of 
that  bench,  of  which  he  is  the  brightest  ornament,  expatiating 
on  the  last  work  of  the  youngest  author,  and  leading  you  on, 
through  windings  of  lucid  beauty,  to  admire  the  most  varied  ex- 
cellence ;  and  then  judge  whether  the  practice  of  the  Bar  has 
contracted  the  heart  or  clouded  the  fancy ! 

These  are  great  examples,  but,  if  our  space  allowed,  we  might 
descend  through  all  the  gradations  of  the  profession,  and  show 
how  in  each  the  successes  of  literature  have  been  intertwined 
with  legal  study  and  practice.  We  might  refer  to  works  in  which 
the  very  faculties  for  legal  excellence  have  been  developed  in 
works  purely  literary,  as  in  the  masterly  detection  of  the  author 
of  Waverley  by  Mr.  Leycester  Adolphus ;  but  we  have  written 
enough  to  show  what  intimate  associations  exist  between  Litera- 
ture and  the  Bar,  and  to  justify  our  own  fervent  wish,  for  the 
sake  of  both,  that  no  misconception  may  break  them  I 


Art.  VIII.— the  LATE  MR.  JUSTICE  TALFOURD. 


THE  death  of  no  judge  ever  caused  so  profound  a  sensation 
as  that  of  Justice  Talfourd.  He  was  the  first  who  ever 
died  whilst  on  the  Bench,  and  in  the  act  of  discharging  his 
judicial  functions.  To  say  that  no  judge  ever  left  a  more  deep 
and  glowing  sense  of  his  worth  behind  him,  or  was  ever  more 
heartily  and  honestly  beloved  while  living,  is  to  give  but 
feeble  expression  to  the  universal  sorrow  at  his  death.  He  was 
neither  a  mere  lawyer,  nor  a  mere  poet,  nor  a  mere  orator,  nor 
a  mere  litterateur,  nor  a  mere  lover  of  all  that  was  good  in  man 
and  beautiful  in  nature,  but  he  combined  all  those  varied  and 
distinct  claims  on  the  admiration,  respect,  and  affection  of  his 
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generation^  in  a  degree  which  no  one  else  ever  approached.  He 
stood  alone  in  the  combination  of  various  powers  and  successes^ 
any  one  of  which  would  have  distinguished  its  possessor^  and 
have  rendered  him — if  not  facile  princeps — at  least  eminent  in 
each. 

He  was  bom^  not  at  Beading^  as  nearly  every  one  of  his 
newspaper  bic^raphers  have  asserted^  but^  strange  to  say^  at 
Stafford^  which  town,  with  the  exception  of  his  return  to 
Parliament,  has  been  accidentally  the  scene  of  each  great  epoch 
in  his  history.  He  was  bom  Jan.  26th,  1795,  at  a  suburb  of 
StafPord  called  Doxey,  where  his  mother,  whose  maiden  name 
was  Noon,  was  then  on  a  visit  to  a  relative  who  resided  there. 
It  was  a  premature  birth :  he  was  a  seven  months  child.  His 
father  was  then  a  brewer  at  Reading,  and  as  soon  as  practicable 
the  mother  and  child  returned  there.  Mr.  and  Mrs.  Talfourd 
were  not  members  of  the  established  Church.  Mrs.  Talfourd 
was  the  daughter  of  an  independent  minister  named  Noon  \-^ 
whose  family  belonged  to,  but  is  now  extinct  at  Stafford. 

At  Beading  he  was  sent  early  to  a  school  at  Mill  Hill,  and 

from  thence  to  the  Orammar  School,  of  which  Dr.  Valpy  was 

the  master ;  and  here  the  seeds  were  sown  of  that  classic  taste 

for  the  drama  and  perfect   appreciation   of  the  beauties   of 

Greek  and  Roman  literature,  which  distinguished  and  exalted 

Talfourd's  style,  and   chastened    and  enriched    the    brilliant 

emanations  of  his  teeming  imagination  and  natural  gifto  of 

creative  genius.     He  imbibed  an  early  taste  for  the  drama,  and 

thus  describes  the  first  play  he  ever  witnessed  : — 

'*  To  describe  the  delight  with  which,  for  the  first  time,  I  saw  the 
curtain  of  Cogent  Garden  Theatre  raised  for  the  representation  of 

*  Cato,'  would  be  idle — or  how  it  was  sustained  during  the  noble 
performance  which  followed,  when  the  visions  of  Roman  constancy 
and  classic  grace,  which  had  haunted  the  mind  through  all  its  school- 
boy years  (then  drawing  to  a  dose),  seemed  bodied  forth  in  palpable 
form,  when  the  poor  common-places  of  an  artificial  diction  flowed 

*  mended  from  the  tongue '  of  the  actor,  and  the  thoughtftd  words 
trembling  on  his  lips  suggested  at  once  the  feeling  of  earthly  weak- 
ness and  of  immortal  hope — and  when  the  old  Stoic,  in  his  rigid 
grandeur,  was  reconciled  to  the  human  heart  by  the  struggle  of 
paternal  love,  and  became  'passioned  as  ourselves,'  without  losing 
any  portion  of  that  statue-like  dignity  which  made  him  the  repre- 
sentative of  a  world  of  heroic  dreamings." 

x2 


800  The  Late  Mr.  Justice  Talfourd. 

This  taste  contiiiued  unabated  to  his  death.  Actors  of  merit 
were  always  welcomed  to  his  friendship,  and  received  manifold 
proofs  of  his  estimation  of  their  art,  Macready  was  among  his 
most  intimate  friends ;  and  actors  of  far  less  note  were  admitted 
to  the  lavish  hospitalities  of  his  house.  Nor  was  his  love  of 
artists  confined  to  those  on  the  stage.  His  Moirees  were  cele- 
brated for  the  assemblage  of  men  and  women  of  eminence  in 
every  walk  of  letters  and  the  fine  arts ;  they  were  to  the  last, 
indanges  of  celebrities :  —  painters,  poets,  orators,  lawyers, 
players,  novelists,  historians,  sculptors,  editors,  and  miscel- 
laneous lions  of  every  caste  and  class,  met  in  the  convivial 
musters  which  he  so  dearly  loved  to  gather  around  him.  'And 
never  was  there  a  man  better  fitted  to  infuse  into  his  motley 
and  loving  guests  the  social  and  mirthful  spirit  which  glowed 
in  his  own  kindly  heart,  and  lit  up  all  around  him. 

Talfourd^s  literary  labours  were  far  too  numerous  even  for 
mere  enumeration.  He  was  very  early  a  contributor  to  peri- 
odical literature  \  and  that  which  we  believe  to  have  been  the 
last  of  his  paid  contributions  was  the  article  '^  On  the  Principle 
of  Advocacy  as  developed  in  the  Practice  of  the  Bar,''  in  the 
Law  Magazine,  vol.  xxxv.  p.  1,  which  we  reprint,  as  a  fitting 
accompaniment  to  this  memoir.  As  early  as  1815,  he  took  up 
the  cudgels  in  defence  of  Wordsworth,  on  whose  '^  genius  and 
writings''  he  wrote  a  most  eloquent  paper  in  the  New  Monthly 
Magazine,  of  which  he  was  for  many  years,  aud  whilst  under 
the  dynasty  of  successive  editors,  the  most  honoured  and  gifted 
contributor.^  Wordsworth  appears,  more  than  any  other  poet, 
to  have  satisfied  Talfourd's  early  idolatry  of  the  beauties  of 
simple  nature  in  her  loveliest  shapes,  and  to  have  embodied  in 
phrase  genial  to  his  own  taste,  the  ideal  of  the  beautiful. 
Wordsworth  charmed  him,  moreover,  by  his  intense  love  of 
humanity  in  its  purest  attributes.  The  AthemBum  (literaary 
paper),  in  mentioning  Talfourd's  admiration  of  Wordsworth, 
falls  into  the  astounding  blunder  of  saying  that  ^'  Shakspeare 
he  did  not  care  for, — Byron  he  abused." 
.   In  the  very  article  to  which  we  refer,  and  in  juxta-position 

'   '  See  a  letter,  detailing  his  articles  in  it,  by  Mr.  Cyrus  Bedding,  in  the 
last  number  of  that  magazine. 
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with  his  praise  of  Woi^swbrth^  Talfourd  thus  vindicates  his  love 
of  nature  by  the  high  authority  and  precedent  which  Shakspere 
confers  I  Is  it  conceivable  that  any  one  should  mistake  the 
veneration  for  Shakspere  which  dictates  the  following  passages : — 

''  How  little,  comparatively,  of  allusion  is  there  even  in  Shakspere, 
whose  genius  will  not  be  regarded  as  rigid  or  austere,  to  other 
venerablenesses  than  those  of  creation,  and  to  qualities  less  common 
than  the  human  heart!  The  very  luxuries  which  surround  his 
lovers, — the  pensive  sweetnesses  which  steal  away  the  sting  from 
his  saddest  catastrophes,  are  drawn  from  man's  universal  immu- 
nities, and  the  sympathies  of  the  universe.  The  divinity  which 
'  hedges  his  kings'  is  only  humanity's  finer  essence.  Even  his  Lear 
is  great  on)y  in  intellectual  might,  and  the  strangeness  of  his  afflic- 
tions. •  •  •  The  regality  of  E>ichard  lies  not  *  in  compliments 
extern ;'  his  philosophy  of  Hamlet  has  a  princeliness  above  that  of 
bis  rank ;  and  the  beauties  of  Imogen  are  shed  into  her  soul  only  by 
the  selected  influences  of  creation." 

If  the  critic  of  the  Athefueum  has  the  remotest  appreciation 
of  Talfourd's  taste^  he  will  admit  that  he  could  have  conferred 
no  higher  praise  on  mortal  poet,  Certes,  if  there  was  one  poet 
of  our  day  whose  whole  literary  career  and  dramatic  productions 
evinced  more  than  another  that  he  not  only  "  cared  for 
Shakspere/'  but  that  he  had  deeply,  lovingly,  and  reverently 
studied  him,  and  drank  to  the  inmost  depths  of  his  soul  the 
almost  divinely-inspired  philosophy  and  harmony  of  that  tran- 
scendent dramatist, — it  was  Talfourd.  The  versatility  of  his 
genius,  and  the  extreme  beauty  and  lightsome  imagery  with 
which  he  adorned  every  subject  he  approached,  are  better- 
exemplified  by  his  contributions  to  periodicals  than  even  by 
his  poems.  About  ten  years  ago  he  gave  the  writer  of 
this  article  an  American  edition  of  a  collection  of  these  articles, 
entitled,  '^  Critical  and  Miscellaneous  Writings  of  T.  Noon 
Talfourd,  Esq.  Published  by  Carey  and  Hart,  Philadelphia, 
1842.^'  As  a  specimen  of  the  subjects,  we  select  the  fol- 
lowing:—  ''On  British  Novels j^' — "On  the  first  appearance 
of  Fanny  Kemble ;''  —  '' On  Lloyd's  Poems;''— "A  Chapter 
on  Time ; "— "  The  Wine-Cellar ; "— ''  Modem  Periodical  Lite- 
rature ; "— ''  North's  Life  of  Lord  Guildford ; "— «  The  Author 
of  Waverley ; "— ''  On  John  Dennis's  Works ;  "—  "  On  Pulpit 
Oratory,"  fee,  &c.     His  greatest  effort  was  the  tragedy  of 


302  The  Late  Mr.  Justice  Tatfourd. 

"  Ion,'*  of  whicli  drculated  '^  two  editions"  in  private ;  the  first 
of  whicli  appeared  in  1886.  In  the  following  year,  it  was  pro- 
duced at  Covent  Garden  with  success.  The  ''  Athenian  Qap- 
tive*'  and  "Glencoe"  followed,  which  were  written  for  Mr. 
Macready^  and  produced  by  him  at  the  Haymarket ;  and 
''The  Castilian/'  which  has  not  yet  been  acted. 

Of  Talfourd's  literary  achievements,  it  is  not  our  province  to 
speak  in  great  detail.  Among  them  ''lon^'  ranks  foremost.  Greek 
in  its  conception  and  feeling,  thoroughly  classic  in  execution, 
and  breathing  throughout  the  inspired  imagery  of  poetry,  we 
may  be  permitted  to  say,  that  though  many  other  dramatic 
poems  have  attained  a  higher  excellence  in  power  of  thought 
and  beauty  of  language,  few,  if  any,  in  our  literature  present 
chaster  models  of  a  style  and  expression  not  unworthy  of 
^schylus.  ''  Ion,"  though  acted,  was  scarcely  an  acting  play. '  It 
had  too  little  of  stage  claptrap  for  the  vitiated  taste  of  a  London 
audience.  The  truth,  if  it  were  honestly  told,  we  suspect  being, 
that  people  intellectual  enough  to  enjoy  the  higher  order  of  the 
drama  do  not  frequent  theatres ;  and  they  who  do,  have  a  taste 
only  for  coarser  excitement.  Nevertheless,  the  success  was  per- 
fect on  the  night  of  its  first  performance.  He  was  present,  and 
being  called  for,  he  came  forward  to  the  ifront  of  his  box  with 
some  hesitation.  There  never  was  a  more  enthusiastic  or  cordial 
reception,  or  author  more  elated  at  it.     The  house  was  thronged 

with  lawyers.     Seijeant  S was  there,  not  so  much,  he 

said,  as  a  lawyer  as  a  literary  man.  (He  had  written  an  Essay 
on  Copyholds.)  "The  Athenian  Captive"  was  written  for 
Covent  Garden  likewise,  but  came  out  at  the  Haymarket. 
Macready  and  Miss  Taylor  sustained  the  principal  parts,  sup- 
ported by  the  comic  force  of  the  company  put  into  tragedy  at 
short  notice.  In  act  8,  scene  2,  after  the  murder  of  Creon,  is 
this  passage : — 

PeniheiM.  Fret  not  thy  noble  heart  with  what  is  past. 
Thoas,       No !  'tis  not  past !    The  murderer  has  no  past, — 
But  one  et&msl  preserU, 

This  Talfourd  said  was  the  best  bit  he  ever  wrote,  and  so  much 
better  than  any  other,  that  he  thought  it  must  be  remembered, 
not  conceived  by  himself.     He  also  wrote  a  life  of  Charles 
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Lamb^  and  numberless  contributions  to  periodical  literature^ 
among  which  those  to  the  London  Magazine  and  the  New 
Monthly  preponderated.  "  Vacation  Rambles  ^^  followed,  a 
picturesque  and  delightful  record  of  travel ;  a  "  Life  of  Charles 
Lambj'^  an  Essay  in  an  Encyclopsedia  on  Greek  Drama;  at 
an  early  period^  a  Biographical  Memoir  of  Mrs.  Batcliffe ;  a 
'^  Speech  on  the  Law  of  Copyright/'  at  the  Manchester  Athe- 
naeum, at  its  annual  soirSe,  He  also  wrote  the  very  able 
memoirs  of  Lords  Eldon  and  Stowell  in  the  Quarterly  Review, 
a  few  years  since ;  and  last,  not  least,  his  able  article  in  this 
Magazine,  complete  the  sum  of  his  literary  labours. 

It  was  early  determined  that  his  profession  should  be  the 
law ;  and,  accordingly,  in  1813,  he  began  to  read  with  the  cele- 
brated Mr.  Chitty,  and  about  that  time  was  entered  at  the 
Middle  Temple.  He  was  called  in  1821,  and  joined  the  Oxford 
circuit.  In  the  same  year  he  married  the  daughter  of  John 
Towell  Rutt,  Esq.,  of  Clapton,  the  editor  of  Priestley's  works. 

In  addition  to  the  earlier  of  his  literary  labours,  Talfourd, 
in  the  noviciate  of  his  London  career,  took  his  place  among 
that  intelligent  and  important  body,  who  have  already  fur- 
nished a  larger  number  of  eminent  public  men  to  statesman- 
ship and  literature  than  any  other  profession,  in  proportion  to 
its  limited  numbers — ^parliamentary  reporters. 

His  unquestioned  success  at  the  Bar  will  always  remain  a 
marvel  to  those  who  thoroughly  know  not  only  what  are  the 
impediments  and  aids  to  victory  in  that  arena,  but  what  are 
the  mental  and  moral  requisites  of  success.  One  of  the  most 
necessary  conditions  is  an  intellectual  aptitude  as  well  as  a 
natural  taste  for  the  work.  How  far  Talfourd  possessed  these, 
or  how  far  his  own  estimate  of  the  profession  was  congenial  or 
obnoxious  to  his  feelings  and  faculties,  may  be  tolerably  well 
ascertained  by  the  following  passages  from  his  article  "  On  the 
Profession  of  the  Bar,''  in  the  London  Magazine,  written  very 
many  years  ago,  and  at  the  very  period  when  the  earnest  devo- 
tion of  his  whole  powers  must  have  been  indispensable  to  his 
progress  and  future  forensic  achievements : — 

'*  It  is  obvious,  therefore,  that  the  more  an  advocate's  mind  is  fur- 
oished  with  topics  rather  than  with  opinions  or  thoughts,  the  more 
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eftsiljr  wiU  be  find  the  task  of  adciressmg  a  jury.  A  sense  of  truth  is 
ever  in  his  way.  It  breaks  the  fine,  flimsy,  gossamer  tissue  of  his 
eloquence,  which,  but  for  this  sturdy  obstacle,  might  hang  suspended 
on  slender  props,  to  glitter  in  the  view  of  fascinated  juries.  If  he 
has  been  accustomed  to  recognise  a  proportion  between  words  and 
things,  he  will  with  difficulty  screw  himself  up  to  describe  a  petty 
affray  in  the  style  of  Gibbon,  though  to  his  client  the  battle  of 
Holywell-lane  may  seem  more  important  than  the  fall  of  the  Eoman 
empire.  If  he  could  enrapture  the  audience  when  intrusted  to  open 
a  criminal  case  of  importance,  he  should  begin  with  the  first  murder, 
pass  a  well-rounded  eulogy  on  the  social  system,  quote  Blackstone 
and  the  precepts  of  Noah,  and  dilate  on  crime,  conscience,  and  the 
trial  by  jury.  Wore  he  begins  to  state  the  particular  facts  which  he 
expects  to  prove.  He  disdains  to  do  this,  or  the  £Eivourite  topics 
never  occur  to  his  mind  even  to  be  rejected ;  and  instead  of  winning; 
the  admiration  of  a  county,  he  only  obtains  a  conviction !  In  addi- 
tion to  an  inward  repugnance  to  solemn  fooling,  men  of  sterling  sense 
have  also  to  overcome  the  dread  of  the  criticism  of  others  whose  opi* 
nion  they  value,  before  they  can  descend  to  the  blandishments  of 
popular  eloquence.  It  is  seldom,  therefore,  that  a  young  barrister 
can  employ  the  most  efficacious  mode  of  delighting  his  audience, 
unless  he  is  nearly  on  a  par  with  them,  and  thinks  in  honest  stupidity 
that  he  is  pouring  forth  pathos  and  wisdom." 

"  For  the  highest  powers  of  the  mind  which  can  be  developed  in 
eloquence,  even  a  Superior  Court  rarely  affords  room.  Some  have 
ascribed  their  absence  to  a  chilling  spirit  of  criticism  in  the  legal 
auditors ;  but  it  is  reall;jr  attributable  to  the  want  of  fitness  in  the 
subjects  and  in  the  occasions.  The  noble  facultv  of  imagination  may, 
indeed,  sometimes  be  excited  to  produce  sublime  creations  in  the 
fervour  of  a  speech,  as  justly  as  in  the  rage  or  sorrow  of  a  tragedy  ; 
but  in  both  the  passion  must  enkindle  the  imagination,  not  the 
imagination  create  the  passion/' 

It  is  sufficiently  obvious  that  Talfourd  pursued  his  profession 
from  no  natural  love  for  its  avocations^  or  from  any  notion  that 
it  would  affidrd  him  a  fitting  means  of  gratifying  the  aspirations 
of  his  soul,  or  giving  scope  to  tbe  exercise  of  the  high  and  pecu« 
culiar  powers  of  his  mind.  It  is  no  derogation  of  the  man  to 
affirm  that  it  never  did  so.  The  whole  calibre  of  his  moral 
being  was  ill  attuned  for  the  work.  A  few  great  occasions  were 
presented — ten  or  a  dozen  in  his  liftetime — when  the  bar  gare 
full  scope  to  his  genius^  and  into  which  his  whole  soul  could 
rise.  He  made  way  by  perseverance^  and  in  some  measure  by  the 
aid  of  firiends,  steadily  as  a  junior,  and  in  twelve  years  from  his 
call  took  the  coif.  From  1833,  he  occupied  a  leading  position 
m  th©  0:(ford  circuit,  haviug  for  his  leaders  Jervis,  Taunton, 
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Russell^  and  Campbell.  Subsequently^  from  1834^  be  shared  the 
leading  business  with  Serjeant  Ludlow  and  the  present  Mr. 
Justice  Maule^  until  the  retirement  of  the  one  and  the  elevation 
of  the  other  left  him  the  exclusive  leadership. 

As  a  lawyer  he  was  a  signal  instance  of  what  may  be  (or  at 
any  rate  might  have  been)  achieved  by  unsparing  industry,  in 
spite  of  the  highest  genius  and  perfect  honour  and  integrity. 
He  rose  from  the  first  to  the  last  by  his  own  personal  merit  and 
talent,  without  aid  from  or  recourse  to  one  of  the  trickeries, 
devices,  or  family  connections,  which  now  enter  so  largely 
into  successes  at  the  Bar.  After  a  very  careful  retrospect  of 
his  career  we  are  disposed  (next  to  his  qualities  as  a  man)  to 
rank  that  achievement  foremost  among  the  elements  of  his 
reputation;  so  difScult  is  it  of  accomplishment. 

He  was  a  sound,  rather  than  a  first-rate  lawyer.  What  he 
professed  to  know  he  knew  thoroughly.  He  was  never 
celebrated  as  an  astute  pleader.  Many  men  excelled  him  in 
special  demurrers.  He  had — ^happily  for  him — ^too  large  a  soul 
for  that,  and  too  broad  and  masculine  an  intellect.  But  he 
was  a  fair  case  lawyer,  and  had  all  the  great  maxims  and 
principles  of  the  Common  Law  firmly  and  ftilly  impressed  on 
his  mind.  We  doubt  whether  there  was  a  single  law  maxim 
enunciated  by  Chief  Justice  Tindal  during  the  long  judicial 
career  of  that  noble  jurist,  which  Talfourd  had  not  thoroughly 
studied,  and  stored  ready  for  application  in  his  memory,  and 
he  was  equally  '^  well  up  ^'  in  the  older  oracles  of  jurisprudence. 

As  an  orator  Talfourd  was  certainly  very  richly  gifted. 
His  eloquence  was  innate.  He  spoke  from  his  heart,  and 
he  had  no  ordinary  command  of  language.  Like  all  really 
eloquent  speakers  he  was  eloquent  in  the  exact  degree  in  which 
he  was  earnest,  and  so  thoroughly  was  this  felt  on  circuit,  that 
after  he  came  into  full  business  he  was  almost  invariably 
retained  on  the  right  side  of  the  causes  he  was  in.  The  wrong 
side  seldom  cared  to  have  him,  unless  it  were  to  deprive  the 
other  side  of  his  services,  and  when  this  happened  the  integrity 
of  the  man  so  far  prevailed  over  the  duty  of  the  advocate,  that 
he  rarely  did  full  justice  to  his  client. 

lu  writing  this  more  permanent  memoir  of  our  lamented 
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Mend,  we  haye,  of  course,  a  far  different  duty  to  discharge  than 
that  of  the  writers  of  the  natural  panegyrics  which  burst  forth 
in  the  newspapers  at  the  hour  of  his  death,  and  are  bound,  no 
less  by  what  is  due  to  the  character  of  the  man  we  record,  than 
to  our  own,  to  give  a  just,  as  well  as  generous,  estimate  of  him 
in  his  various  phases.  As  an  advocate  at  the  Bar  his  powers 
were  feur  more  suited  to  appeals  in  behalf  of  noble  impulses  and 
great  principles  than  to  the  ordinary  duties  of  advocacy.  His 
intellectual  as  well  as  moral  being  sympathised  so  intensely 
with  all  that  was  high,  noble,  generous,  or  virtuous  in  our 
nature,  that  he  had  little  power  of  evoking  that  artificial 
fervour  in  indifferent  causes  which  has  no  other  stimulus  than 
a  high  fee  or  forensic  fame.  Thus  he  occasionally  fell  below 
par  in  the  common  arena  of  Nisi  Prim.  Nor  was  this  ob- 
servable alone  where  he  had  causes  in  hand  which  were 
obnoxious  to  his  high  moral  sense.  He  required  the  incentive 
of  high  emprise  for  high  efforts.  He  failed  (comparatively 
speaking)  in  actions  where,  for  example,  questions  of  account 
were  involved ;  and  wherever  the  success  of  his  client  depended 
on  the  disentanglement  and  lucid  statement  of  involved  and 
complicated  matters  of  fact,  in  which  no  principle  waa  con- 
cerned. He  did  this,  nevertheless,  respectably  and  sometimes 
successfully;  but  it  was  not  his  forte:  and  his  great  and 
peculiar  powers  lay  dormant.  He  had  so  strong  a  repugnance 
to  concealment,  evasion,  and  mental  circuity,  that  he  could  not 
avail  himself  of  these  ordinary  devices,  even  when  the  cause  he 
was  fighting  required  them.  This  was  felt  rather  than  agreed 
upon.  Felt  by  the  attorneys  who  sought  other  aid  in  dirty 
cases ;  and  by  the  juries,  who  seemed  instinctively  to  believe  in 
him,  and  came  to  feel  that  the  advocate  who  told  them  what 
they  did  not  comprehend,  was  sure  to  be  saying  what  he  knew 
to  be  true.  In  this  way  he  got  good  verdicts  from  the  densest 
jurymen.  It  was  interesting  to  watch  him  with  an  acute,  low- 
minded  junior,  who  took  technical  objections  and  quibbled 
con  amore;  he  was  like  a  Brahmin  with  an  unclean  animal 
upon  him.  He  loathed  the  crawling,  he  winced  at  the  bite,  but 
was  too  humane  to  crush  the  vermin.  He  was  never  very  able 
in  cross-examination,  and  honourably  ineffectual  with  a  witness 
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cf  the  truth.  Wherever  appeals  were  to  be  made  to  the 
genial  sympathies  and  better  feelings  of  human  nature; — 
wherever  justice  was  in  peril  from  force^  falsehood^  or 
intrigue^ — ^wherever  treachery  Was  to  be  denounced^  tyranny  in 
high  places  fearlessly  assailed^  hypocrisy  immasked^  the  liberties 
or  the  welfare  of  the  people  to  be  upheld^ — the  fervour  of  his 
soul  found  utterance^  and  his  great  heart  spoke  out  in  the 
glowing  words  in  which  his  rich  imagination  so  gorgeously 
clothed  his  thoughts.  A  more  impassioned  or  a  more  impres« 
sive  speaker^  on  these  occasions^  rarely  moved  an  English 
audience  with  such  effect.  An  instance  of  the  tendency  of  his 
mind  to  this  exercise  of  his  natural  powers  occurred  once  at 
Hereford.  He  was  defending  a  client  who  had  been  sued  in  an 
action  of  Ubel  for  charging  the  plaintiff  with  cruelty  to  a  horse. 
K  we  recollect  rightly  the  defendant  had  been  mistaken^  and 
the  charge  was  unfounded.  It  was  simply  a  question^  there* 
fore^  of  damages.  The  facts  were  too  plain  to  admit  of 
argument^  and  it  was  difficult  to  defend  the  rashness  and 
impropriety  of  the  accusation.  Mr.  Seqeant  Talfourd  aban- 
doned any  such  attempt ;  but  dilated  on  the  general  theme  of 
inhumanity  to  animals^  and  the  natural  indignation  the  mere 
suspicion  of  its  perpetration  was  likely  to  excite  in  the  generous 
breast  of  the  defendant;  from  this  topic^  however,  he  was 
led  insensibly  farther  on,  and  speedily  enlarged  his  theme  from 
one  phase  of  inhumanity  to  another,  till  he  burst  forth  into  a 
glowing  and  eloquent  denunciation  of  the  horrors  of  slavery. 
The  Court  and  the  Bar  smiling  at  the  irrelevancy  of  the  topic, 
^oyed  the  torrent  of  hearty  indignation  which  carried  away 
the  learned  serjeant,  and  procured  them  so  delightful  a  digres* 
sion.  He  invested  every  subject  he  enlarged  on  with  a  charm 
which  derived  its  chief  power  from  that  kindness  of  disposition 
and  warm  sympathy  with  humanity  which  distinguished  him  so 
eminently  above  the  throng  of  his  profession.  A  more  social, 
genial,  frank,  generous,  or  liberal  man  never  lived,  and  inasmuch 
as  simplicity  and  sincerity  were  among  his  foremost  virtues,  the 
leading  characteristics  of  the  man  were  also  the  characteristics 
of  his  style,  alike  in  oratory  and  literature. 

The  defence  of  Mr.  Tait,  of  Edinburgh,  in  an  action  for  libel, 
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ini^tuted  against  him  by  Richmond^  tlie  spy^  who  was 
charged  with  havings  in  1817^  vamped  up  a  conspiracy  at 
Glasgow^  for  the  purpose  of  implicating  the  working  classes  and 
checking  reform  in  Parliament^  was  one  of  Talfourd's  greatest 
successes.  Here  was  an  ample  field  for  fervid  and  indignant 
denunciation.  Richmond  conducted  his  own  case^  and  made  a 
long  and  clever  speech  in  vindication  of  his  character  and 
aggravation  of  the  libel^  which  Talfourd  demolished  in  one  of 
the  most  powerful  diatribes  ever  heard  at  the  bar.  It  was 
lucidj  masterly^  conclusive  and  crushing,  and  so  completely 
did  the  orator  move  the  audience  that  some  of  the  jurymen 
joined  in  the  irrepressible^  shout  of  applause  which  burst 
from  the  assembled  throng,  and  outraged  the  grave  decorum  of 
the  Court  of  Exchequer  with  those  unwonted  acclamations. 
The  plaintiff,  neck-broken,  submitted  to  be  '' called ;''  and  left 
the  court — a  self-convicted  spy  and  traitor — "  like  a  blood-hound 
well  beaten,  with  shame.^'  Here  is  the  peroration  of  this 
signal  speech.  It  is  a  good  example  of  Talfourd's  declamatory 
eloquence : — 

'*  I  am  ready  to  admit,  and  Mr.  Tait  has  already  admitted,  in  terms 
perhaps  larger  than  the  facts  will  justify,  that  Mr.  Richmond  did  not 
thirst  for  the  blood  of  his  victims  ;  that  he  would  have  preferred  their 
escaping,  so  that  he  obtained  his  own  reward;  that  he  had  once 
cherished  those  honourable  aspirations  which  might  have  raised  him 
above  the  humble  rank  in  which  his  course  began,  and  had  yielded, 
under  the  pressure  of  the  strong  temptation  of  distress,  to  sell  the 
eternal  jewel  of  his  soul;  that  his  work,  while  it  proved  the  real 
relation  in  which  he  stood,  gave  some  evidence  of  relenting,  of  shame, 
and  of  a  de^sire  to  veil,  even  from  himself,  the  worst  parts  of  his  act- 
ings and  of  his  designs,  which  showed  rather  an  extraordinary  defect 
in  the  moral  sense,  than  the  full  consciousness  of  deliberate  villany. 
But  the  work  was  done  ;  the  lives  were  perilled ;  the  effect  was  pro- 
duced ;  the  price  was  paid.  He  stands  before  you  revealed,  almost 
confessed, — the  agent  of  a  system  involving  the  worst,  the  most 
deadly,  of  treasons ;  treason  to  all  those  affections,  and  charities,  and 
confidences,  to  protect  which  we  are  willing  to  surrender  a  portion  of 
our  natural  freedom  ;  without  which  the  frame  of  social  life  becomes 
a  bloodless,  heartless  machinery  of  punishment,  instead  of  an  entire 
breathing  and  sympathizing  thing,  poisoning  those  sources  '  where 
its  vital  current  runs,'  in  which  it  must  either  live  or  bear  no  life. 
Rather  than  endure  the  polluting  tortures,  the  complicated  depra- 
vities, the  myriad  treasons  of  this  engine  of  corruption,  working 
within  the  forms  of  constitutional  government,  give  me  an  honest 
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despotism,  beneath  the  shade  of  whose  iron  fortresses  our  own  circles 
of  mendship  may  be  sacred,  and  which  will  not,  at  least,  deprive  its 
slaves  of  fellowship  and  of  mutual  trust  amidst  their  sorrows  and 
their  shames  !  That  system,  I  trust  in  God,  is  past  for  ever.  What- 
ever struggles  the  spirit  of  humanity  and  of  freedom  may  still  be 
destined  to  endure,  if  it  shall  yet  be  opposed  to  earth-bom  strength, 
instead  of  becoming  its  vital  and  informing  principle,  tempering  and 
elevating  it,  the  contest  will  at  least  be  an  open,  manly,  soldier-like 
battle ;  not  a  series  of  low  treacheries,  and  slimy  frauds,  and  tor- 
menting violations  of  all  that  makes  life  dear  to  us.  Admitting  that 
the  plaintiff  was  not  the  worst  of  those  base  instruments  which  power 
had  once  wielded ;  admitting  that  there  might  be  (and  this  book 
gives  intimation  that  there  was)  some  self-deception  in  the  course 
of  his  proceedings,  some  lingerings  of  better  hope,  and  some  after- 
relentings  and  desires  to  avert  the  severest  penalties  from  his 
victims,  which  might  bring  him  within  the  scope  of  human  sympathy ; 
admitting  that  he  was  not  wholly  alien  from  a  nature  never,  in  its 
lowest  descents  and  degradations,  wholly  divorced  from  the^sense  and 
the  capacity  of  good ;  seeking  not  to  deprive  him  of  such  allowances 
between  his  conscience  and  his  G-od,  I  call  upon  you  to  tell  him  that 
he,  the  instigator  and  the  betrayer,  has  no  right  to  complain  in  a 
court  of  justice,  when,  at  his  own  call,  the  iniquities  of  long-past 
years  have  started  up  in  spectral  array,  because  men  have  shuddered 
to  behold  them,  or  to  ask  damages  for  the  commentaries  of  history 
and  criticism  upon  a  character,  the  price  of  which  he  has  already 
demanded  and  received,  in  those  '  few  hundred  pounds '  paid  to  him 
by  Government  for  his  unhappy  six  weeks'  service,  ana  for  which 
you  will  not  allow  him  to  obtain  one  farthing  more." 

This  was  a  great  achievement,  for  however  base  Richmond 
had  been,  it  is  a  strong  measure  to  republish  in  1835,  in  terms  of 
damning  invective  and  with  libellous  epithets,  the  misdeeds  of 
1817;  and  this  Tait  had  done  in  reviewing  some  pamphlet,  not 
altogether  without  a  political  purpose,  justifiable  in  the  abstract, 
but  affording  no  kind  of  legal  plea  for  the  libel.  The  facts  were 
a  slight  justification  at  best,  and  we  name  it  to  enhance  the 
honour  of  the  triumph  Talfourd  achieved  by  his  wonderful  power 
over  the  best  impulses  of  the  human  heart. 

His  next  great  forensic  effort,  equally  brilliant  but  not  alike 
successful,  was  the  defence  of  the  proprietors  of  the  True  Sun 
newspaper,  on  a  criminal  information,  instituted  by  the  Whig 
Government,  for  '^  seditious  libels,"  the  said  libels  consisting 
of  the  same  advice  not  to  pay  taxes,  by  means  of  which  the 
same  Whigs  had  obtained  power  and  office.  Here  again  was  a 
fine  theme  for  an  orator  whose  motive  power  was  love  of  justice. 
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In  this  fine  passage  he  hurls  indignation  at  the  '^  liberal ''  ac- 
cusers of  the  liberty  they  themselves  had  evoked,  and  proceeds  to 
paint  the  public  disappointment  at  the  ignoble  and  short-coming 
Parliament  elected  under  the  Whig  Reform  Act,  as  a  preliminary 
justification  of  the  broad  and  deeply-seated  discontent  which 
provoked  the  libel.  We  make  no  apology  for  placing  this  and 
the  following  sarcastic  denunciation  on  record,  for  they  are 
among  the  finest  creations  of  modem  eloquence,  and  deserve  to 
live  for  all  time  as  models  and  memorials  of  a  style  of  forensic 
enthusiasm,  unhappily  of  rare  occurrence : — 

"  I  confess  I  wish  that,  instead  of  my  own  feeble  powers,  I  could 
borrow  the  voices  of  those  who  have  been  heard  upon  prosecutions  of 
this  kind,  even  within  my  own  recollection.     I  wish  I  could  borrow 
the  scorn  which  has  echoed  in  these  walls,  and  in  other  places  where 
this  Court  has  sat,  when  the  regard  for  the  liberty  of  the  press  pro- 
fessed by  the  Attorney-General  of  the  day,  and  all  the  topics  which 
have  been  paraded  in  the  commencement  of  my  learned  friend's 
address,  have  met  with  their  appropriate  sneers.     I  wish  I  could 
borrow  that  fiery  scorn  which  can  pass  over  a  whole  great  profession, 
from  the  highest  to  the  lowest,  not  sparing  the  judges  and  highest 
functionaries  of  the  land ;  not  sparing  the  dear  and  fiimiliar  associa- 
tions of  former  friendships,  and  struggles,  and  successes,  nor  think- 
ing the  attorneys'  clerks,  and  mace-bearers,  and  train-bearers  too  low 
to  stoop  to.     I  wish  I  could  borrow  that  fiery  scorn,  and  in  a  few 
burning  and  blasting  words  make  those  who  have  instituted  this 
prosecution  tremble!     ••••••    You  know,  gentlemen, 

whether  you  participated  in  those  feelings  or  not ;  you  faiow  for  how 
many  years  the  fond  and  earnest  hopes  of  the  enthusiastic  and  the 
young  had  been  excited  in  the  cause  of  Parliamentary  reform ;  you 
know  how  many  splendid  promises  had  been  made, — how  many 
young  imaginations  had  been  lighted  up  and  enkindled, — how  many 
fond  wishes  and  fervent  prayers  had  been  called  forth  for  the  success 
of  a  cause  which  was  to  reconcile  all  anomalies, — ^which  was  to  remove 
all  causes  of  just  complaint, — and  which  was  to  give  to  the  mind  and 
the  genius  of  this  great  country  a  fit  representative  in  the  Commons' 
House  of  Parliament.  You  will  recollect  by  what  energies  the 
accomplishment  of  that  purpose  was  obtained ;  you  will  recollect  by 
what  {)ower  the  momentary  defeat  of  that  obiect  was  redeemed ;  and 
you  will  not  forget  the  consummation  of  those  expectations  which 
followed  it,  and  in  which  all  those  fond  and  earnest  hopes, — all  those 
yearnings  of  young  and  affectionate  hearts, — all  those  wishes  which 
politicians,  grove  or  ardent,  had  been  incited  to  indulge  (and  you 
cannot  foiget  hy  whom^  although  they  seem  to  have  forgotten  it), 
were  to  receive  their  assurance  and  reward,  and  when  the  great  causa 
of  liberty,  and  peace,  and  truth,  was  about  to  have  free  course  and 
glorious  triumph.     It  was  not  imnatural,  perhaps,  under  these  ci^ 
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camstances,  prompted  and  impelled  as  the  public  mind  had  been, 
that  some  extravagant  expectations  should  be  formed  with  respect  to 
that  assembly  which  was  to  be  collected  for  the  purpose  of  repre- 
senting, for  the  first  time,  not  the  great  families,  not  the  great 
interests,  but  the  great  intellect  of  the  country, — of  the  Shakspeares, 
the  Bacons,  the  Miltons,  of  all  the  mighty  and  creative  minds,  in 
remembering  whom  we  feel,  the  humblest  of  us,  that  we  had  a  great 
ancestry, — that  we  are  sprung  from  earth's  best  blood, — that  we 
have  '  mtles  manifold,'  of  which  no  change  can  deprive  us.  Ghentle* 
meji,  it  was  not  unreasonable,  merely  looking  abroad  at  the  age, — ^ 
considering  what  the  awakened  mind  of  this  country  was, — that  great 
expectations  should  be  formed,  not  only  through  the  instrumentality 
of  these  accusers  of  to-dav,  though  they  loudly  cherished  them ;  for 
not  only  had  knowledge,  tnrough  their  instrumentality,  been  spread 
abroad  in  the  minds  of  the  poor  and  humble ;  not  only  had  the  might 
which  slumbered  in  the  peasant's  heart  been  awakened ;  not  only  had 
there  been  an  excitement  of  strange  power  in  the  great  mass  of  the 
people ;  but  this,  also,  was  an  age  in  which  the  predominant  genius 
of  the  country  had  also  been  awakened  up  from  its  slumber,  and  the 
long-sealed  fountains  of  silent  genius  had  been  broken  open.  Is  it 
possible  to  look  abroad,  and  see  an  age  of  literature  inferior  to  none 
since  the  days  of  Elizabeth?  Is  it  possible  to  see  the  energies 
which  have  been  developed,  and  the  glorious  triumphs  of  the  imagi^ 
nation  which  have  been  achieved,  and  the  materiab  of  eloquence,  oi 
gnvideur,  and  of  beauty,  which  have  been  upturned  in  this  conflict 
of  opinions  p  Is  it  possible  to  look  at  genius  which  has  shed  its 
tender  light  on  the  lowest  conditions,  which  has  traced  out  the  con- 
nection of  the  world  without  with  the  world  within  us,  and  has  shown 
us  that  everything  around  and  about  us  is  inseparablv  connected  with 
the  spirit  of  truth  and  good  P  Is  it  possible,  1  say,  igt  a  man  to  find 
himself,  in  an  age  like  this,  and  not  expect  there  should  be  a  reflec* 
tion  of  it  in  that  House,  which  was  for  the  first  time  to  represent  it  ? 
realizing  the  noble  image  of  Shakspeare, — 

"  As  a  gate  of  steel, 
Fronting  the  smi,  receives  and  renders  back 
His  figure  and  his  heat." 

I  need  not  advert  to  the  consummation  which  followed.  I  grant 
that,  looking  at  human  nature  as  it  is,  and  the  imperfections  which 
necessarily  attend  it,  it  was  scarcely  to  be  hoped,  under  any  circum- 
stances, that  expectations  so  sanguine  should  be  realized ;  but  they 
were  those  which  our  accusers  had  been  perpetually  exciting;  they 
were  hopes  which  their  genius  had  awakened  and  fostered  ;  the 
result  Was  a  consummation  which  their  power  had  achieved ;  and,  at 
least,  it  was  not  for  them,  one  should  think,  to  complain  if  there  was 
a  natural  reaction,  if  there  was  great  dissatis^tion,  when  the  oon* 
summation  was  achieved,  and  if  the  long-lingering  hope,  which  had 
attached  itself  to  them  in  the  gloomiest  season,  found  itself,  at  least 
for  a  time,  bitterly  disappointed." 
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The  following  passage  affords  a  fine  example  of  his  powers  of 
sarcasm, — the  more  note-worthy,  as  he  rarely  resorted  to  this 
weapon.  After  reading  the  gravamen  df  the  imputed  libel,  he 
thus  retmms  to  his  retaliatory  attack  on  the  prosecuting 
Whigs. 

"  *  Whigs  are  but  men.'  This  was  the  true  secret  of  the  prose- 
cution —  this  was  the  sting  of  the  libel.  '  Whigs  are  but  men.* 
O,  would  they  were  always  contented  to  be  men, — contented  to  give 
play  to  their  own  natural  impulses,  and  not,  when  embodied,  and 
mcorporated,  and  environed  with  power,  do  that  which,  as  men,  they 
would  shrink  from.  There  was  in  this  paper  no  denial  of  the  right 
to  tax, — no  impatience  of  the  burthen,— no  suggestion  even  that  the 
amount  should  be  reduced.  The  tenor  of  this,  as  well  as  other 
articles  in  the  paper,  was  merely  to  suggest  the  best  means  of  laying 
on  the  taxes  ;  and  it  recommended  Parliament,  as  the  safest  and  best 
mode,  to  take  off  the  malt-tax  and  assessed  taxes,  which  had  become 
unpopular,  and  to  lay  on  ^  a  good,  bold,  fair  property-tax.*  That 
recommendation  was*  not  one  which  showed  that  these  defendants 
wished  the  GK)vernment  to  be  left  without  support.  Then,  again, 
the  words,  *  The  people  must  rescind  the  vote  of  the  House  of  Com- 
mons,* were  referred  to,  as  showing  that  these  defendants  recom- 
mended the  use  of  violent  measures.  They  showed  no  such  thing ; 
they  were  only  repetitions  of  what  the  present  ministry  had  often 
said  in  former  times  and  under  other  circumstances,  when  they  had 
frequently  appealed  from  the  judgment  of  the  House  of  Commons  to 
the  good  sense  of  the  people.  The  article  then  called  on  the  people 
to  do  as  Lord  Milton  had  done,  and  resist  the  tax-gatherer.  Il  Lord 
Milton  had  not  done  so,  why  had  he  not  come  before  this  Court  and 
asked  for  a  criminal  information  against  the  publishers  of  a  slanderous 
suggestion,  which  charged  him  with  doing  the  very  act  the  exciting 
to  which  was  the  ground  of  the  present  prosecution  ?  Of  course,  he 
knew  that  no  great  Whig  nobleman,  loving  the  press,  and  disposed 
to  indulge  its  errors,  would  come  into  that  court  to  ask  for  a  criminal 
information,  unless  he  was  perfectly  sure  that  his  application  would 
be  granted, — unless  Jie  was  fully  convinced  that  his  evidence  must  be 
unanswered, — ^and  that  his  rule  must  be  made  absolute.  But  sup- 
pose that  Lord  Milton  had  been  asked  whether  he  had  not  done 
what  the  newspapers  imputed  to  him, — ^and  suppose  he  had  at  once 
admitted  the  truth  of  the  charge, — why  was  he  not  prosecuted? 
Suppose,  besides,  that  a  great  public  journal,  having  an  unrivalled 
sway  over  the  popular  opinion,  had  expressly  attributed  the  recom- 
mendation to  Lord  Milton,  and  had  put  forward  the  statement  in  a 
manner  to  show  that  its  conductors  had  adopted  it, — ^why  was  such  a 
publication  allowed  to  pass  unnoticed,  while  a  paper  comparatively  so 
insignificant  as  the  2}rue  Sun  was  selected  for  prosecution  ?  The 
Solicitor- General,  indeed,  had  said,  that  if  Lord  Milton, — if  he,  my 
friend,  and  not  my  enemy,  had  written  a  book — ^if  he  had  published 
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that  be  had  done  what  he  avowed,  he  should  have  felt  it  his  duty  to 
institute  proceedings  against  him.  But  did  not  the  SoUeitor-Gbneral 
know  that  the  Times  had  published  it  P  Did  not  the  ministers  read 
it  in  the  Times  ?  Did  they  not  read  the  Times  ?  He  would  press 
their  secret  no  further.  These  remarks  often  provoked  great 
laughter  in  the  court,  in  which  the  jury  joined." 

His  speech  in  defence  of  Moxon  was  among  his  own  favourites. 
Everybody  knew  that  the  defendant  must  be  convicted,  and 
would  not  be  punished.  The  Court  -was  kind  and  respectfully 
tolerant,  but  would  rather  have  gone  on  with  the  list  (for  there 
vraa  an  arrear)  ;  the  jury  admired,  but  felt  that  it  was  a  hberal 
sermon ;  and  the  Bar  was  not  fuller  at  the  end  of  the  speech 
than  at  its  beginning. 

Perhaps  his  finest  speech  was  that  delivered  in  reply,  on  the 
trial  of  Cooper,  the  Chartist,  at  Stafford.  Cooper  spoke  so  long, 
that  all  the  leaders  were  obliged  to  remain  at  StidFord,  and  let 
the  causes  at  Shrewsbury  be  led  by  the  juniors.  Very  queerly 
they  were  led.  This  was  the  fault  of  the  judge,  who  allowed 
Cooper  to  put  as  many  and  as  irrelevant  questions  as  he  pleased 
to  all  the  witnesses,  and  to  talk  about  the  case  as  little,  and 
about  other  things  as  much,  as  he  chose.  The  reply  of  Talfourd 
was  taken  in  short-hand,  and  copied  out.  Vaughan  Bichards,  a 
man  of  sound  judgment,  no  admirer  of  eloquence,  a  good  appre- 
ciator  of  facts,  and  not  disposed  to  be  complimentary  on  a 
matter  by  which  he  lost  his  Shrewsbury  briefs,  said  that  he 
thought  the  speech  the  best  he  ever  heard,  and  that  his  opinion 
was  strengthened  by  reading  it  twice. 

These  were  Sergeant  Talfourd^s  great  successes.  As  an 
advocate  in  the  common  run  of  Nisi  Prius  cases,  he  was,  as  we 
have  before  intimated,  moderately  successful.  For  all  cases 
requiring  an  adaptation  of  his  own  mind  to  the  intellect  and  pre- 
judices of  a  common  jury,  he  was  ill  adapted.  He  could  not  thus 
"  file  his  mind,'^  or  ^'  subdue^'  its  refinement  fitly  for  journey- 
man's work.  We  remember  a  case  in  which  an  old  washer- 
woman sued  in  formd  pauperis  the  executors  of  Mr.  Counsel  of 
Gloucester,  for  services  done  in  fishing  for  information  respect- 
ing the  codicil  to  the  famous  will  of  old  Jemmy  Wood.  Having 
been  junior  ftnr  the  plaintiff,  we  can  speak  from  intimate  know- 
ledge of  the  perfectly  unsuitable  genius  displayed  by  Talfourd 
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for  the  defendant.  He  dwelt  on  the  gross  improbability  that 
an  astute  lawyer  and  educated  man  like  Mr.  Counsel  (who  was 
one  of  the  legatees)  ^  should  have  stooped  to  employ  ap  old 
washerwoman  in  so  delicate  and  important  a  matter.  The 
learned  counsel  who  led  for  the  plaintiff,  with  infinitely  more 
knowledge  of  human  nature  in  its  ruder  walks,  submitted  with 
telling  effect,  that  it  was  precisely  by  such  agents  that  a  clcTer 
Gloucester  attorney,  with  an  intimate  knowledge  of  old 
Jemmy  Wood,  who  sold  tape  and  pins,  and  cronied  with  low 
associates,  would  endeavour  to  worm  out  secrets  best  known  to 
aerrauts  and  persons  in  the  rank  of  kitchen  life.  We  have 
seldom  heard  a  speech  so  utterly  above  the  mark  on  the  one 
side,  or  so  thoroughly  germane  to  it  on  the  othet.  The  jury 
gave  a  verdict  for  the  plaintiff,  damages  150^. ;  being  about  ten 
times  the  amount  the  old  woman  would  have  gladly  accepted  as 
a  liberal  remuneration.     Razors  do  not  cut  wood  welL 

It  is  a  painAil  fact  that  few  successful  lawyers  have  ever 
distinguished  themselves  for  pubUc  philanthropies  or  private 
charities;  though  certainly  few  professions  have  enriched^  and 
jtherefore  empowered  a  larger  number  of  its  members  to  do  so* 

Talfourd  was,  to  his  lasting  honour,  an  exception  to  this  role. 
It  has  been  truly  remarked  to  us  by  one  who  knew  him  well 
and  served  him  well  during  nearly  the  whole  period  of  iiis 
successful  career,  and  who  stood  by  and  received  his  dying 
breath,  that  '^  no  doubt  his  greatest  characteristic  was  earnest 
affection.  His  beneficence  was  unbounded  and  unostenta^ 
tious.^'  One  trifling  incid^it  will  illustrate  this  noble  attribute ; 
and  we  select  it  out  of  manj^  such  for  record  here«  Most 
passers-by,  who  frequent  Russell-square,  have  observed  an  old 
woman,  sitting  with  a  basket  of  faded  fruit,  against  a  lamp-post, 
opposite  the  judge's  house.  Almost  daily  she  was  fed  from  his 
table  with  food  helped  by  his  own  hand.  On  one  ocoaaion  on 
going  out  he  saw  her  sitting,  in  a  drizzling  rain,  at  her  accus- 
tomed spot.  ShorUy  after  he  came  back  with  a  new  umbreUa, 
which  he  had  bought  expressly  for  her;  and  she  has  it  stiU. 
He  had  a  heart  for  the  high  and  lowly,  but  most  of  all  for 
those  who,  with  any  kind  of  merit  to  commend,  them  to  his 
ffjmipathy,  were  struggling  against  any  manner  of  adversity. 
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The  great  dodge  of  tricksters  at  the  Bar  is  to  pturh  their  Compe- 
titers  under  water  and  keep  them  down.  Talfonrd  invariably 
hdped  them  to  swim^  and  nevertheless  held  his  own  course.  Hi« 
professional  career  is  a  useful  proof  that  baekbiting^  bullying/ 
and  sneaking^  are  by  no  means  necessary  elements  of  success. 

In  the  whole  of  Talfourd's  long  career  on  the  Oxford  Circuity 
the  amenities  of  the  man  were  perpetually  taking  the  forms  of 
kindnesses  and  consideration  for  others^  though  his  inferiors  ifi 
position^  which  are  the  infallible  criteria  of  a  gentiggaan  in  tt 
sense  of  the 


oaMcmess  on  envy  which  Individual  eminence  attracts  £rom 

the  narrow  minds  and  still  narrower  hearts  of  those  who  resent 

the  9ac6esses  of  their  superiors  as  inguries  to  themselves.    That 

he  wholly  escaped  the  tributes  of  their  spleen^  would  be  too  high 

a  complhnent  to  them.    The  causeless  and  pitiful  malice  which 

at  one  time  procured  the  (Hnission  of  Talfourd's  name  from  the 

reports  of  every  case  in  which  he  was  oounsd^  is  unhappily  i^ 

damning  memorial  of  the  comprehensive  malignity^  of  whick 

no  talents  however  brilliant — ^no  virtue  however  pure — and  no 

ino£Pensiveness  however  perfect^  can  escape  the  faogs.    Even 

Talfourd  enjoyed  no  immunity  from— ^ 

"  The  secret  enemyi  whose  sleepless  eye 
Stands  sentinel,  accuser,  judge,  and  spy ; 
The  foe,  the  fool«  the  jealous,  and  tifie  vain, 
The  envkms,  who  but  breath  in  o&nem*  paia ! 
Behold  the  host  1  delighting  to  deprave, 
Wlio  track  th^  steps  of  dory  to  thd  gitavd ; 
Watch  every  fault  that  oarmR  genius  owes 
Half  to  the  ardour  whkii  its  Mrth  bestows, 
Distort  the  tru^,  aeeumnlate  the  fie, 
And  pile  the  pyramid  of  calomay ! " 

y2 
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To  the  honour  of  his  circuity  and  eqaally  to  the  honour  of  the 
Newspaper  Fress^  of  which  he  was  at  all  times  the  ardent  friend^ 
such  animosities  were  isolated  and  transient ;  and  we  should  not 
^ave  felt  bound  to  notice  them^  had  they  not  afterwards  again 
burst  forth  after  his  elevation  to  the  Bench,  when,  in  the  year 
1850,  he  felt  it  his  most  painful  duty  to  direct  an  acquittal  from 
the  capital  charge  in  the  indictment  against  the  Birds ;  a  case 
m  which  two  miscreants  were  prosecuted  for  revolting  cruelty 
to  a  child,  at  the  Exeter  Assizes.  The  facts  and  the  law  left  no 
other  course  open  to  the  judge ;  and  although  this  must  have 
been  well  known  to  lawyers,  who  are  always  more  or  less  con- 
nected with  the  leading  journals,  an  inveterate  onslaught  on 
Talfourd  for  this  failure  of  justice  was  kept  up  for  days  together, 
and  caused  him  the  most  unmeiited  pain.  He  was  not,  how-* 
ever,  without  defenders,  and  a  tardy  recognition  of  the  perfect 
correctness  of  his  judgment^  was  at  length  established  in  the 
mind  of  every  impartial  person  capable  of  comprehending  the 
necessary  requirements  of  criminal  jurisprudence. 

To  the  credit  of  one  of  the  journalists  who  had  led  this 
attack,  none  more  ably  advocated  his  claims  to  the  vacant 
judgeship,  when  the  death  of  Mr.  Justice  Coltman  closed  and 
crowned  his  forensic  career.  But  ere  we  extend  this  imperfect 
memoir  of  Talfourd  to  the  judicial  peroration  of  his  brilliant 
life,  we  must  mention  its  parliamentary  episodes. 

At  the  General  Election  of  1835,  Reading,  which  had  nursed, 
reared,  and  educated  its  eminent  townsman,  did  itself  the  honour 
of  returning  him  at  the  head  of  the  poll,  as  its  member  in  the 
first  reformed  Parliament.  The  candidates  and  their  respective 
votes  polled,  were — 

Hampers.  Total.   ' 

Talfourd  .....    268 643 

EusseU,  C.        ...     178 441 

Oliveira  .....         6 384 

He  made  many  successful  speeches — successful  at  least,  for 
a  lawyer;  for  few,  if  any,  of  the  best  parliamentary  speakers 

^  Some  very  able,  letters  in  the  Morrnng  ChromeU  first  opened  the  eyes 
of  the  public.  See  an  a^ole,  also,  in  vindication  of  this  judgment,  in 
the  Law  Magazine,  voL  xrxviii. 
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have  been  barristers ;  and  it  is  a  significant  fact^  that  the  present 
Parliament  has  more  lawyers  and  fewer  really  good  speakers 
than  perhaps  any  of  its  predecessors.  The  causes  of  this  partial 
success  of  the  Bar  in  Parliament  cannot  be  fitly  discussed  here. 
Talfourd  certainly  shone  among  his  brethren^  but  his  style  was 
too  ornate  and  often  too  rhetorical  to  give  him  parliamentary 
importance.  Lawyers^  moreover^  are  rarely  statisticians;  and 
without  some  facts  in  figures,  it  is  difficult  to  engage  the  atten- 
tiou  of  men  of  business  to  business  speeches.  Talfourd's  were 
glowing  orations,  and  not  of  the  staple  which  usually  commands 
the  deference,  although  it  may  attract  the  admiration  of  the 
House.  Of  this  kind  was  his  chef-d'osuvre — a  speech  delivered 
in  1837  on  his  Copyright  Bill.  His  argument  may  be  com- 
prised in  two  of  the  shortest  sentences  in  his  speech,  "The 
community  have  no  right  to  be  enriched  at  the  expense  of 
individuals,  nor  is  the  liberty  of  the  Press  (magic  words  which 
I  have  heard  strangely  blended  in  the  din  of  this  controversy), 
the  liberty  to  smuggle  and  to  steal.*'  "  The  term  allowed  by  the , 
existing  law,  is  curiously  adapted  to  encourage  the  lightest 
works,  and  to  leave  the  noblest  unprotected.'*  His  speech  was 
both  argumentative  and  imaginative.  Though  not  in  that 
session,  yet  in  the  succeeding  one,  Serjeant  Talfourd  had  the 
gratification  of  carrying  his  Bill  through  Parliament,  and  of 
extending  the  term  of  private  property  in  copyright.  He  re- 
mained in  Parliament  until  1841. 

In  the  next  Parliament,  Serjeant  Talfourd  was  not  elected. 
In  1847  he  again  stood  for  Reading,  and  the  poll  resulted  in 
the  return  of  Mr.  Pigott,  a  gentleman  in  the  neighbourhood, 
with  Seijeant  Talfourd,  by  a  considerable  majority  over  Mr. 
Russell  and  Lord  Chelsea. 

In  the  next  year,  in  July,  1848,  Serjeant  Talfourd  made 
another  of  his  best  speeches,  in  which  he  replied  to  Mr.  Hume's 
Bill  for  Household  Suffrage. 

On  May  7th,  1849,  Seijeant  Talfourd  made  what  we  believe 
was  his  last  speech  in  Parliament,  when  he  rose  to  address  a 
house  at  that  moment  composed  of  sixteen  members,  on  the 
Jewish  Disability  Bill,  which  he  advocated  with  his  usual  fer- 
vour, and  no  slight  originality  of  reasoning.     "  The  Jew,''  he 
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0(mteii.ded>  ''was  prcBented  to  them  in  a  relation  act  lets  the 
vubjeet  of  torrowj  but  of  flu*  more  respectfU  conaideration  tliaa 
he  whoj  eduicated  in  Christianity,  yoluntarilf  abandoned  that 
fiiith.  The  religion  of  the  Jew  was  not  antagonistic  to  that  <^ 
the  Christian;  the  Jew  was  only  an  imperfect  Christian,  bis 
religion  was  only  Christianily  in  its  cradle ;  if  at  any  time  he 
diould  become  a  ChristtAn,  he  had  nothing  to  unlearn,  he  was 
only  awakened  to  a  sense  which  gave  a  noble  significance  to  the 
qrmbols  which  belonged  to  him  and  to  that  divine  bool^  of 
which  he  was  the  appointed  guardian/' 

Many  successful  lawyers  have  been  smatterers  in  literature — 
Hale,  Blackstone,  Mansfield,  Denman,  and  even  Eldon,  have 
written  prose  other  than  pleadings,  and  some  have  even  perpe- 
trated poetry ;  but  it  is  doubtful  whether  in  any  of  these  cases 
the  worship  of  letters  did  not  wane  in  proportion  to  the 
growth  of  business.  Not  so  with  Talfourd.  His  greatest 
literary  achievements  were  contemporary  with  his  hardest 
kbours.  He  was  in  the  meridian  of  his  professional  career 
when  he  gave  birth  to  the  plays,  which  enrich  our  poetry,  and 
delight  our  leisure ;  and  jHnonounced  those  magnificent  orations, 
which,  like  that  delivered  at  the  Manchester  Athenaeum  in 
1845,  are  themselves  themes  expressed  in  the  choicest  language, 
teeming  no  less  with  sound  wisdom  and  humanising  love,  than 
glittering  with  the  glowing  gems  of  imagination  and  mirthful 
fancy,  which  spontaneously  clothed  his  least  studied  speeches 
with  a  halo  of  sunny  splendour ;  which  (if  it  be  pardonable  to 
compare  things  so  distinct,  and  yet  so  congenial)  vividly  recalled 
the  effect  which  Titian  and  Quido  wonderfully  produce  in  that 
peculiar  development  of  poetry  and  love  oi  beauty,  which  glows 
forth  in  the  higher  order  of  the  sister  art  of  painting. 

It  has  been  often  thought  that  gorgeous  eloquence  is  neces- 
sarily pleonastic,  and  unnecessarily  diffuse.  It  was  not  so  with 
Talfourd;  the  copious  richness  of  his  language  was  the  natural 
outpouring  of  a  fiill  head  and  a  vast  ideal  power ;  and  it  was 
by  rare  accident  that  he  ever  sinned  in  redundancy  of  expres- 
sion. His  tribute  to  his  old  competitor  Serjeant  Ludlow,  in  his 
address  to  the  grand  jury  at  Gloucester  in  1851,  is  so  illustrative 
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of  thk  £Bbct,  and  at  the  same  time  so  expressive  ol  the  kindly 
sympathies  of  the  man^  that  we  must  record  it  here : — 

''  These  are  all  the  remarks  with  which  I  think  it  right  to  laroaUe 
you  (m  the  Calendar ;  and  I  should  only  venture  to  add  one  word 
expresaiye  of  the  gratitude  and  pleasure  I  fsel  in  meeting  for  the 
first  time,  in  my  judicial  office,  the  magistrates  of  this  great  county, 
in  which  a  considerahle  portion  of  my  professional  life  was  spent,  azid 
in  which  I  receiyed  through  its  course  that  encouraging  attention 
and  kindness  which  have  essentiaily  aided  me  in  ohtaimng,  by  the 
blessing  of  God,  the  honour  of  addressing  yon  from  this  place ;  if 
that  pleasure  were  not  mingled  with  sadness  by  the  recollection  of 
the  recent  death  of  an  old  comrade,  a  frequent  opponent,  a  constant 
friend — (me  well  known  to  many  of  you— one  whose  memory  will 
long  be  cheiished  in  this  country — the  late  Mr.  SEBJEiJ^T  Litdlow. 
Everything  around  us, — the  Courts  which  have  been  often  hushed  to 
stillness  by  his  lucid  eloquence,  and  '  set  in  a  roar '  by  the  flashes  of 
his  wit — the  rustic  population,  whose  manners  he  understood  so 
well,  whose  feelings  he  so  vividly  interpreted,  and  in  whose  welfare 
he  took  so  strong  an  interest — and  the  gentry,  among  whom  he  was 
proud  to  point  out  the  possessors  of  wealth  and  influence,  wisely  and 
kindly  used,  as  examples  to  other  counties — ^all  suggest  the  thought, 
that  rare  accomplishments  and  generous  auctions  have  lately  been 
veiled  from  this  world.  "When,  thirty  years  ago,  I  joined  this 
circuit,  I  found  him  rising  to  that  position  which  made  him  for  many 
years  the  favourite  representative  of  the  feelings,  the  interests,  and 
the  hopes  which  were  involyed  in  the  legal  controversies  of  these 
courts — and  remember,  as  if  it  were  yesterday,  how  at  once  I  was 
struck  by  his  great  and  unaffected  knowledge — by  his  homely,  but 
idiomatic  and  pure  Saxon  style — by  his  original  humour,  often  most 
happily  exerted — ^by  his  graphic  skill  in  depicting  country  scenes, 
incidents,  and  manners,  and  the  spirit  of  enjoyment  with  which  he 
used  it — and  by  his  remarkable  power  of  investing  common  things 
with  grace,  by  the  lightest  touches,  and  of  shading  by  nice  gradation 
the  adverse  circumstances  of  a  case  until  they  harmonised  with  the 
picture  he  felt  at  the  moment  to  be  just,  and  desired  to  present  to 
the  minds  he  was  addressing  ;  but  it  was  not  till  I  was  brought  into 
conflict  with  him  that  I  fully  appreciated  powers,  which,  if  they  had 
been  earlier  transferred  from  the  locality  to  which  he  was  strongly 
attached,  to  the  great  arena  of  forensic  ambition,  must  have  rused 
him  to  the  highest  eminence  in  the  profession  which  he  adorned.  I 
may  be  forgiven  for  speaking  thus  of  him  in  this  place ;  because  the 
love  of  this  county  was  one  of  his  ruling  affections ;  he  gladly 
expatiated  on  its  vestiges  of  old  times,  and  grew  proud  in  its  present 
greatness ;  in  this  county  he  endured  his  severest  labours  and 
achieved  his  happiest  successes  ;  and  when  he  exchanged  the  excite- 
ments of  advocacy  for  the  comparative  repose  of  important  office,  he 
rejoiced  to  renew  and  prolong  his  association  with  it,  by  assisting 
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with  you  ia  the  administration  of  its  justice,  in  the  chair  of  one  of 
its  Courts  of  Quarter  Sessions  in  this  city.  To  the  duties  of  that, 
position  he  brought  his  fine  intelligence,  nis  varied  knowledge,  and 
his  large  experience ;  and  as  the  desire  of  obtaining  the  esteem  of 
the  county  of  G-loucester  was  the  strongest  motive  of  his  active  life, 
80  the  consciousness  of  rendering  it  good  service  when  the  conflict 
of  life  was  past,  was  one  of  the  comforts  which,  mingling  with  yet 
higher  consolations,  cheered  the  evening  of  his  days." 

It  was  in  July,  1849,  whilst  engaged  in  a  cause  at  Staflford,. 
that  the  beloved  leader  of  the  circuit  received  the  glad  announce- 
ment from  the  Lord  Chancellor  that  he  was  selected  to  succeed 
Mr.  Justice  Coltman  on  the  bench.  He  immediately  returned 
his  briefs,  and  left  the  court  amidst  the  warm  congratulations  of 
the  Bench  and  the  Bar.  He  was  succeeded  in  the  leadership 
of  the  Circuit  by  Mr.  Whateley,  one  of  his  best  and  oldest 
friends. 

The  judicial  character  of  Mr.  Justice  Talfourd  was  marked 
by  all  the  strong  moral  lineaments  which  inspired  and  attuned 
the  whole  of  his  life  and  all  his  acts. 

To  an  intense  desire  to  do  justice,  and  to  a  natural  sympathy 
with  all  that  was  equitable,  great,  generous,  or  truthful,  he 
added  an  extreme  care  lest  his  efforts  should  be  mistaken^ 
which  on  some  occasions  grew  into  an  undue  sensitiveness  to 
public  opinion,  and  especially  to  the  censure  of  the  Press.  This 
not  unfrequently  produced  a  nervous  earnestness  and  amplifi- 
cation in  charging  juries  and  summing  up,  which  occasionally 
defeated  his  object,  and  perplexed  rather  than  aided  them.  He 
had  been  more  eminent  at  the  bar  for  accurate  detail  of  minute 
facts  and  a  memory  of  cases,  than  for  succinct  generalization ; 
and  this  was  to  some  extent  the  character  of  his  charges  and 
his  judgments.  Notwithstanding  these  blemishes,  he  was 
a  remarkably  sound  lawyer,  and  his  decisions  were  rarely 
reversed. 

His  first  reported  judgment  in  banco  was  given  on  November 
23rd,  1849,  in  the  Common  Pleas,  in  the  case  of  Porcher  v. 
Gardner,  and  is  plain  and  simple.  He  usually  contented  him- 
self  with  simply  expressing  his  concurrence  with  the  other 
judges ;  when  he  occasionally  said  more,  his  remarks  were  pithy, 
sensible  and  short,  and  usually  on  the  facts  of  the  case. 
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To  say  that  Mr.  Justice  Talfourd  was  a  first-rate  judge^  or  a 
first-rate  lawyer,  would  be  an  error ;  but  persevering  labour,  and 
perfect  love  of  justice  and  great  practice,  made  him  more  than 
respectable  in  both  vocations;  whilst,  as  regarded  demeanour, 
there  never  was  advocate  more  considerate  alike  of  the  feelings 
of  suitors,  witnesses,  and  of  his  brethren  at  the  bar :  nor  did  a 
more  patient,  painstaking,  or  urbane  judge  ever  dignify  the 
bench. 

It  has  been  often  said  that  no  one  can  be  a  lawyer  who  does 
not  exclusively  devote  himself  to  law.  We  not  only  believe,  but 
know  this  to  be  an  error.  The  isolated  pursuit  of  any  one 
single  branch  of  knowledge  or  mental  labour  is,  on  the  contrary, 
detrimental  to  perfection  in  it.  There  are  very  few  avoca- 
tions, and  certainly  no  single  learned  profession,  which  can  be 
thoroughly  well  discharged  without  much  collateral  knowledge, 
which  enlarges  the  general  power  of  the  mind,  and  not  unfre- 
quently  ministers  to  the  particular  aptitude  and  acquirements 
such  avocation  or  profession  demands.  Even  among  those  who 
are  in  the  fullest  business  at  the  bar,  the  contrast  is  sufficiently 
marked  between  the  full  head  and  the  scholarlike  adaptation  of 
copious  external  intelligences,  which  enhance  the  powers  of  the 
man  of  many  acquirements  and  extensive  reading,  compared 
with  the  meagre  modicum  of  mind,  and  the  scanty  skill,  circum- 
scribed by  professional  necessities,  which  enable  the  mere  lawyer 
to  fulfil  the  technical  functions  of  his  metier.  Both  faithftdly 
discharge  their  duties,  both  coursers  are  alike  sure-footed; 
both  safely  carry  their  burden,  and  arrive  at  the  same  goal 
with  the  same  certainty; — but  the  one  is  Arabian,  and  the 
other  a  cart-horse.  We  speak  now,  however,  entirely  of 
educational  aptitude  and  general  knowledge.  The  more  a  man 
has  of  these,  the  better  lawyer  and  advocate  he  is  likely  to  be, 
even  independently  of  the  relative  paces  and  graces  which  con- 
stitute the  chief  distinctive  elements  in  the  above  metaphor, 
another  pursuit  is  another  mental  exercise,  and  therefore 
additional  mental  power.  No  man  can  possibly  require  the 
devotion  of  his  entire  time  and  attention  to  law,  in  order  to 
master  either  of  the  branches  to  which  one  lawyer  confines 
himself.     If  he  does  so,  to  a  certainty  he  injures  his  intellectual 
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power;  and  instead  of  increasing  his  professional  ability, 
materially  lessens  it.  No  pursuit  which  leaves  him  sufficient 
time  for  due  attention  to  his  professional  labours  and  studies^ 
said  which  affi>rds  him  fresh  information  or  business  aptitude^ 
ean  be  otherwise  than  beneficial  to  him  as  a  lawyer.  At  the 
same  time  there  are  unquestionably  calibres  of  mind  and  species 
of  taste^  which,  however  excellent  or  delightM  in  themselves, 
are  too  little  germane  to  the  sterner  work  of  the  bar  to  minister 
to  its  powers;  and  we  are  free  to  confess  that  to  some  extent 
it  was  so  with  the  subject  of  this  memoir.  It  was  not  because  he 
was  a  successful  poet  and  littSrateury  that  therefore,  he  was  not 
equally  distinguished  as  a  lawyer ;  but  that  the  faculties  he  pos* 
sessed  for  the  one,  and  the  powers  he  required  for  the  other, 
were  imomalous :  and  more  influential  still  because  he  loved  the 
one  set  of  powers^  and  cultivated  them  with  all  his  heart  and 
soul,  and  because  he  acquired  the  other  as  a  task  which 
diallenged  his  utmost  efforts,  and  no  slight  amount  of  sel£- 
sacrifice.  He  was  a  poet  and  an  orator  by  inspiration^  and  an 
intense  lover  of  all  that  was  loveable  in  man  and  beautiAd  in 
art  and  nature ;  and  he  was  respectable  as  a  lawyer :  but  whilst 
eminence  in  the  one  sphere  was  a  labour  of  love^  he  achieved 
success  in  the  other  only  by  love  of  labour  and  the  necessities  of 
livelihood.  Bight  nobly  did  he  Mfil  this  allotted  task;  and 
whatever  may  be  the  judgment  oi  legal  critics  on  the  rank  he 
should  hold^  as  lawyer^  advocate^  and  judge^  there  is  but  one 
judgment :  that  in  each  he  strove  through  a  long  career  with 
spotless  honour,  and  died  as  nobly  as  ever  warrior  died  in 
the  battle  field ;  proclaiming  great  truths  of  public  justice  and 
social  duty,  with  all  the  power  and  fervour  of  his  great  intellect 
and  still  greater  heart. 

On  the  day  before  his  sudden  deaths  we  saw  him  for  the  last 
time  in  the  beautiful  parish  church  of  Stafford,  listening  with 
eager  interest  to  the  details  poured  forth  from  the  pulpit  of  the 
manifold  moral  perils  which  beset  the  poor.  The  next  morning 
he  took  his  usual  early  walk^  ate  a  hearty  breakfast^  and  pro- 
ceeded at  ten  o^clock  to  dilate  on  one  of  the  heaviest  calendars 
of  crime  which  ever  saddened  the  county  of  Stafford.^ 

*  Thoagh  the  Sessions  had  just  cleared  off  all  the  lighter  offences,  there 
were  150  prisoners  to  try. 
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**  Tbose  erimes  oomo — I  will  not  say  exdofiirely,  hvA  in  the  £ur 
greater  majoritj — from  that  district  of  this  oountj-  which  ia  most 
rich  in  mrnerd  treasure,  where  wages  are  high,  and  where  no 
temptation  of  wimt  can  for  a  moment  be  suggested  to  palliate  or 
aocoimt  for  the  crime;  on  the  contnuy,  I  hare  observed  in  ihB 
esiterienoe  which  I  have  had  of  the  calendars  of  Staffordshire,  and 
which,  as  many  of  you  are  aware,  extends  tax  beyond  the  period  of 
mjr  Judicial  experience — I  have  obserred  that  in  times  of  comparatiye 
privation  crime  has  diminished,  and  at  those  periods  when  wa^e» 
were  high,  and  work  plentiful,  and  when  the  wages  were  earned  witk 
a  less  degree  of  w(h*k,  and  when  tha!e  was  strong  temptation  to 
vicious  indulfenoe,  that  then  crime  has  increased  almost  in  proportion 
to  the  state  of  prosperity  by  which  the  criminals  have  been  surrounded. 
This  is  a  consideration  which  should  awaken  all  our  minds,  and 
especiidly  the  minds  of  those  gentlemen  connected  with  those  dui- 
tncts,  to  ascertain  whence  it  proceeds,  and  seek  a  remedy  for  so 
great  an  evil.  It  is  also  not  to  be  denied,  gentlemen,  that  the  state  of 
education — ^that  is,  such  education  as  can  be  provided  by  Sunday 
schools,  and  other  schools — in  this  district,  is  not  below  the  average 
of  that  to  be  found  in  agricultural  districts ;  one  must,  therefore, 
search  for  other  causes  of  the  peculiar  aspect  of  crime  presented  by 
l^ese  places ;  and  I  cannot  help  thinking  that  it  may,  in  no  smw 
degree,  be  attributed  to  that  separation  between  daas  and  class  which 
is  the  ^reat  curse  of  British  society,  and  for  which  we  all,  in  our 
respective  spheres,  are  in  some  degree,  more  or  less,  responsible. 
This  separation  is  more  complete  in  this  district,  by  its  very  neces** 
sities  and  condition,  than  in  agricultural  districts,  where  there  is  a 
resident  ^ntry,  who  are  enabled  to  shower  around  them  not  only 
the  blessm^  of  their  beneficence  and.  active  kindness,  but  to  stimu- 
late by  their  example.  It  is  so  much  a  part  of  our  Eng^sh  character, 
that  I  fear  we  all  of  us  keep  too  much  aloof  from  those  dependent 
upon  us,  and  they  are  thus  too  much  encouraged  to  look  upon  us 
with  suspicion.  Even  to  our  servants  we  think  that  we  have  done  our 
duty  in  our  sphere  when  we  have  performed  our  contracts  with 
them — ^when  we  have  paid  them  the  wages  we  contracted  to  pay 
them — when  we  have  treated  them  with  that  civility  which  our 
habits  and  feelings  induce  us  to  render,  and  when  we  curb  our 
temper  and  refrain  from  any  violent  expression  toward  them.  And 
yet  now  painiid  the  thought  that  we  have  men  and  women  growing 
ap  around  us,  ministering  to  our  comforts,  supplying  our  wants,  and 
continual  inmates  of  our  dwellings,  with  whose  affections  and  tempers 
we  are  as  little  ac|g[uainted  as  if  they  were  the  inhabitants  of  some 
other  sphere.  This  feeling  arises  m>m  a  species — from  a  kind  of 
reserve  which  is,  perhaps,  peculiar  to  ike  English  <diaracter,  and 
which  ^atly  tends  to  prevent  that  mingling  of  class  with  class — 
that  reciprocation  of  kind  words  and  gentle  affections — those  gracious 
admonitions  and  kind  inquiries,  which,  often  more  than  any  book 
education,  tend  to  the  cultivation  of  the  affections  of  the  heart  and 
the  elevation  of  the  character  of  those  of  whom  we  are  the  trustees. 
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And  if  I  were  asked  what  is  the  great  want  of  English  society,  I 
would  say,  that  it  is  the  mingling  of  class  with  class — I  would  say, 
in  one  word,  that  that  want  is  the  want  of  sympathy.  Now,  that  is 
never  more  entirely  felt  to  be  so  than  in  the  case  of  that  man  who 
is  engaged  in  pits  in  the  bowels  of  the  earth  during  a  large  portion 
of  his  time.  The  large  ironmasters  and  coalmasters  have  a  great 
number  of  men  in  their  employ,  with  whom  it  is  utterly  impossible 
to  cultivate  sympathy ;  the  overlookers  and  sub-agents,  themselves 
«igaged  in  the  a!ctive  duties  of  life,  and  having  the  claims  of  their 
own  fomilies  on  their  sympathies,  are  unable,  even  where  they  are  not 
unqualified  by  want  of  education,  from  entering  into  the  domestic  re- 
lations and  circumstances  of  the  middle-aged  and  the  young  amongst 
whom  they  themselves  move ;  and  thus  it  is  only  when  a  lurid  light  is 
cast  by  some  acts  or  crimes  like  those  in  the  calendar,  that  we  really 
understand  what  the  habits  and  pursuits  of  these  people  are.  No 
doubt  that  the  exciting  cause  in  the  far  larger  number  of  these 
cases — the  exciting  cause  that  every  judge  has  to  deplore  in  every 
county  of  this  land — ^is  that  which  was  justly  called  in  the  admirable 
discourse  to  which  I  listened  yesterday  from  the  sheriff's  chaplain, 
*the  greatest  English  vice,*  which  makes  us  a  by-word  and  a 
reproach  amongst  nations  who  in  other  respects  are  inferior  to  us, 
and  have  not  the  same  noble  principles  of  Christianity  to  guide  and 
direct  them — I  mean,  the  vice  of  drunkenness.  No  doubt  that  this, 
in  most  of  these  cases,  is  the  immediate  cause,  and  it  is  a  cause  in 
two  ways  of  the  crimes  which  will  come  before  you,  and  especially 
of  the  crime  of  highway  robbery ;  for  whereas,  on  the  one  hand,  it 
stirs  up  evil,  awakens  malice,  and  kindles  the  slumbering  passions  of 
the  human  heart,  and  in  twilight  puts  the  reason  into  a  state  of 
twilight;  so,  on  the  other  hand,  it  points  out  the  victim  as  the 
person  to  be  robbed  by  presenting  temptations  to  those  who  see  him 
exposing  his  money  in  public-house  after  public-house — or  in  a  state 
of  drunkenness  he  finds  himself  a  sharer  in  a  sin  from  which  domestic 
ties  should  keep  him,  and  is  overtaken  by  his  partner  in  that  sin, 
who  adds  to  it  another  crime,  or  he  is  marked  out  by  some  of  her 
wicked  associates.  One  great  evil  of  this  circumstance  is,  I  think, 
you  will  find,  looking  at  the  depositions  one  after  the  other,  that  it 
IS  a  mere  repetition  of  the  same  story  over  again — of  some  man  who 
has  gone  from  public-house  to  public-house,  spending  his  money  and 
exhibiting  his  money,  and  is  marked  out  by  those  who  observe  him 
as  the  fitting  object  for  plunder,  when  his  senses  are  obscured,  and 
who  is  made  the  subject  of  an  attack  under  those  circumstances,  which 
enable  the  parties  to  escape  from  the  consequences ;  because, 
although  the  story  may  be  perfectly  true  which  the  prosecutor  in 
this  case  tells— although  it  may  be  vividly  felt  by  him — ^yet  he  is 
obliged  to  confess " 

Here  he  suddenly  ceased  speaking ;  his  head  drooped,  his  body 
was  supported  by  his  youngest  son  and  his  faithful  friend  and  clerk, 
Mr.  Sansom,  who  were  standing  by  him ;  and  in  a  few  minutes 
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tbe  fact  became  painfully  manifest  that  those  who  had  heard 

him  had  been  listening  to  his  last  words^  and  that  Mr.  Justice 

Talfourd  was  dead ! 

He  seems  in  '^lon'^  to  have  foreshadowed  his  own  epic 

end : — 

•*  To  shed 
On  ears  abused  by  falsehood,  truths  of  power 
In  words  immortal — ^not  such  words  as  flash 
From  the  fierce  demagogue's  unthinking  rage, 
To  madden  for  a  moment  and  expire — 
Nor  such  as  the  rapt  orator  imbues 
With  warmth  of  facile  sympathy,  and  moulds 
To  mirrors  radiant  with  fair  images. 
To  grace  the  noble  fervour  of  an  hour, — 
But  words  which  bear  the  spirits  of  great  deeds 
Wing'd  for  the  Future ;  which  the  dying  breath 
Of  Ireedom's  martyr  shapes  as  it  exhales. 
And  to  the  most  enduring  forms  of  earth 
Commits." 

His  deaths  caused  most  probably  by  an  affection  of  the  heart, 
and  not  by  apoplexy,  was  all  but  instantaneous.  His  body  was 
borne  out  of  court  by  Earl  Talbot  and  other  bystanders;  and 
the  fact,  first  of  his  sudden  illness,  and  almost  immediately  after 
of  his  death,  was  communicated  to  Mr.  Justice  Wightman  and 
the  Bar,  none  of  whom  were  present  at  his  death,  and  who  were 
assembled  in  the  Nisi  Prius  Court.  Some  shed  tears,  and  with 
scarcely  an  exception  the  deepest  emotion  was  visible  in  every 
face.  It  was  felt  that  not  merely  a  good  judge  was  lost,  but 
that  a  kind  friend  was  gone.  The  strange  coincidence  of  the 
event  and  the  locality  was  almost  equally  striking  with  the 
unprecedented  nature  of  the  catastrophe.  At  Stafford  he  first 
drew  his  breath — at  Stafford  he  achieved  his  first  marked  forensic 
success — at  Stafford  he  earned  the  well-merited  reward  of  his 
toils  and  anxieties — at  Stafford  he  heard  the  last  warning  to  be 
himself  prepared  for  judgment — and  at  Stafford  he  died  whilst 
fulfilling  his  high  mission  in  one  of  the  noblest  charges  it  was 
ever  the  privilege  of  judge  to  utter. 

It  is  desired  to  establish  some  memorial  of  him.  We  earnestly 
hope  that  if  this  laudable  suggestion  be  carried  into  effect,  that 
its  character  and  object  may  be  exactly  conformed  to  the  purport 
of  his  dying  wish,  namely,  to  lessen  the  chasms  which  so  dis- 
astrously divide  society  by  active  means  taken  by  the  rich  for 
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the  social  and  moral  good  of  tlie  poor.  The  former  are  already 
abundantly  provided  with  institntions  to  supply  their  wants^ 
educate  their  minds^  and  minister  to  their  comforts  and  their 
pleasures.  It  is  the  poor  and  the  perishing-^— perishing  not  from 
hunger^  but  firom  crime  and  neglect — that  called  forth  the 
sympathy  of  the  good  judge ;  and  it  must  be  in  their  behalf 
that  any  tribute  can  be  fitly  erected  to  his  memory. 

The  selection  will,  however,  be  the  province  of  others.  We 
have  discharged  our  duty ;  how  imperfectly  and  how  unworthily 
of  the  subject,  we  are  mudbi  too  ooiisci0aa>  to  enticiae  Hut  winch 
now  devolves  on  others.  In  the  noble  words  which  hailed  the 
memory  of  a  far  less  worthy  object, — 

"  Ours  be  the  gentler  wish,  the  kinder  task» 
To  give  the  mbute  Glory  need  not  ask. 
To  mourn  the  vanish'd  beam — and  add  our  mite 
Of  praise,  in  payment  of  a  long  delight. 
Ye  orators !  wlK>m  yet  our  councils  yields 
Mourn  for  the  veteran  hero  of  your  field ! 
•  •  •  #      ^^    #  • 

Ye  bards !  to  whom  the  Drama*b  mute  is  deaTi 
He  was  your  master — emulate  him  here  I 
Ye  men  of  wit  and  social  elo<^uence  ! 
He  was  your  brothers-bear  hu  ashes  hetice  ] 
While  powers  of  mind  almost  of  boundless  raage^ 
Complete  in  kind,  as  various  in  their  change ; 
While  eloquence — ^wit-^poesy^^^-and  mirth. 
That  humbler  harmonist  of  care  on  earth. 
Survive  within  our  souls — ^while  lives  our  sense 
Of  pride  in  merit's  proud  pre-emanence. 
Long  shall  we  seek  his  l^enesS'-^Iong  in  Vub." 

S. 


(    8»7    ) 


Art.  IX,— the   LAST  REPORT  ON  CRIMINAL 
CHILDREN. 


Report  of  the  Law  Amendment  Sodetf  on  the  Ib^entniMit  of  OraBiiud 

Ghikben. 

THE  eflfete  '* Society  for  the  Amendment  of  the  Law'* — 
deserted  by  many  of  its  useful  and  emin^Eit  memben^ 
who  are  disgusted  with  the  jobbery  of  supporting  the  feeble 
publication  of  its  treasurer  by  a  compuls(»ry  tax  on  the  sub- 
scribers— ^has  just  publislied  the  Report  before  us  on  the 
important  subject  of  the  treatment  of  criminal  children.  Many 
of  the  facts  stated^  and  some  of  the  general  principles  enun- 
ciated^ though  nowise  new^  are  interesting;  and  as  we  are 
always  ready  to  further  discussion  on  a  subject  of  such  moment, 
we  should  have  reprinted  the  whole  Report  bad  not  its  lengtb 
and  our  limits  forbidden  it. 

The  conclusions,  however,  we  can  give  verbaiim ;  here  they 
are: — 

''  On  a  review  of  all  the  drcmnsisnces,  your  Committee  reeom^- 
mend  for  the  adoption  of  the  Society  the  following  resolutions : — 

"  1.  That  the  powers  of  summary  conviction  given  by  the  10  & 
11  Yiet.  c.  82,  ought  immedlfttely  to  be  extended  to  m  offe&<$eci 
'  where  the  child  is  under  fourteen  years  of  age. 

'^  2.  That  in  all  such  cases  the  justices  shomd  upon  conviction  have  a 
discretionary  power,  either  to  commit  the  child  to  a  reformatory  school, 
for  any  period  not  exceeding  such  child's  minority,  or  to  infiiet 
the  punishment  now  provided  by  law. 

"  3.  That  the  sole  object  of  such  school  should  be  the  reformation 
and  training  of  the  child,  so  as  to  render  him,  on  his  discharge,  a 
self-supporting  and  conscientious  member  of  society. 

''  4.  That  by  such  commitment  the  managers  of  the  school  should 
be  placed  in  loco  parentis^  and  have  all  the  powers  of  a  parent  over 
the  child. 

"  6.  That  the  managers  should  have  power,  when  the  child  leaves 
the  reformatory,  to  apprentice  him. 

<*  6.  That  the  parents  should  be  liable  to  contribute  to  the  cost  of 
the  child's  maintenance  in  the  reformatory ;  and  that  when  the  child 
is  aieritimate,  the  putative  father,  or,  iit  the  father  cannot  be  difr. 
eoverc^  the  mother,  should  be  so  liable. 
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^  7.  That  the  parish  in  which  the  child's  fixed  place  of  abode  may 
be  (if  any)  at  the  time  of  committing  the  ofience,  should  be  liable  to 
contribute  to  the  cost  of  such  maintenance. 

*'  8.  That  existing  reformatory  schools  should,  when  found  to  be 
fitted  for  the  purpose,  be  licensed  by  the  Crown  for  the  reception  of 
a  certain  number  of  juyenile  offenders ;  the  managers  of  such  schools, 
after,  such  licence  had  been  given,  receiving  the  expenses  of  mainte- 
nance of  each  child  committed  to  their  care ;  and  that  Gh>vemment 
should  have  power  to  aid  such  schools,  and  other  similar  ones,  esta- 
tablished  by  voluntary  contributions,  and,  if  it  shall  see  fit,  to 
establish  other  reformatory  schools,  to  be  under  its  own  direct 
management. 

"  9.  That  counties  and  boroughs  should  have  power  to  rate  them- 
selves in  like  manner  as  boroughs  may  now  do  under  the  provisions 
of  the  8  &  9  Vict.  c.  43,  *  An  Act  for  encouraging  the  Establish- 
ment of  Museums  in  large  Towns,' — ^and  that  sums  so  raised  should 
be  considered  as  volunta^  contributions. 

'^  10.  That  the  constitution  of  the  Board  of  Management  of  refor- 
matory schools  should  vary  according  as  they  may  have  been  esta- 
blished by  the  voluntary  contributions  of  individual  subscribers,  or 
hj  a  rate  raised  by  any  county  or  borough,  or  by  these  means  con- 
jointly :  in  the  first  case,  the  board  to  be  elected  by  the  subscribers ; 
in  the  second,  to  consist  of  persons  elected  in  like  manner  as 
managing  committees  are  under  the  statute  referred  to ;  and  in  the 
third,  a  joint  board  to  be  elected.  All  these  schools  to  be  subject  to 
Gt)vemment  inspection,  and  to  be  annually  reported  upon." 

Resolution  1.  There  is  no  reason  for  limiting  the  Act  to  any 
«udi  age ;  sixteen  is  preferable. 

Res.  2.  This  is  so  vague  and  wide  in  its  wording,  that  it  seems 
to  confer  on  justices  of  the  peace  the  power  of  trying  summarily 
even  murderers,  as  included  in  the  term  '*  all  offences,''  and, 
at  their  discretion,  to  hang  a  child  or  send  him  to  school.  What 
does  the  Law  Amendment  Society  mean  by  sending  out  vague 
stuff  like  this  ? 

Res.  3.  If  the  ^^sole  object  ^^  is  the  child's  reformation,  what 
becomes  of  the  punishment  of  crime?  The  philosophers  of  theLaw 
Amendment  Society  and  some  of  the  philanthropists  who  are  just 
now  playing  with  penal  discipline  seriously  mean  this.  It  is 
no  blunder  of  expression,  but  their  solemn  belief,  that  though  our 
own  children  are  to  be  punished  for  faults,  however  childish  they 
may  be,  those  who  once  go  beyond  childish  offences  and  com- 
jmit  crimes  are  to  go  scot  free,  and  be  rewarded  for  their  sins  by 
the  indulgences  and  quasi  luxuries  by  which  they  are  bribed  to 
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stay  at  places  like  Saltley^  which  this  Report  holds  up  as  models 
for  the  adoption  of  Govemment^  and  the  entire  subversion  of 
the  principle  of  moral  government  held  from  the  Creation  up 
to  the  present  time.  We  repeat  that  crime  must  be  punished  in 
the  young  as  well  as  the  old,  and  that  however  essential -refor- 
mation is  also,  they  who  attempt  to  divorce  punishment  from 
crime  are  empirics  or  impostors  of  the  most  dangerous  class. 
Let  any  one  go  to  Saltley  and  perceive,  as  he  cannot  but 
perceive,  if  he  closely  and  fully  examine  the  facts,  how  com- 
pletely indulgence  supersedes  not  only  punishment  but  proper 
restraint,  and  how  unsystematic  and  inefficient  is  its  real 
operation^  and  he  will  desire  no  better  proof  of  the  old  adage 
of  "  spare  the  rod  and  spoil  the  child/*  Private  reforma- 
tories, especially  where  there  is  no  power  of  detention,  do 
not  and  cannot  eflfectually  correct  the  unruly  vices  which  are 
inherent  in  this  class  of  children.  Obedience  is  one  of  the  first 
virtues  and  most  essential  duties  of  a  child.  How  is  this  to  be 
enforced  where  the  child  solely  remains  if  he  chooses,  and 
chooses  it  only  so  long  as  he  finds  his  new  abode  more  agreeable 
than  his  lawless  liberty,  to  which  he  may  return  any  moment 
he  pleases.  Parkhurst  does  this,  and  compels  that  mighty 
auxiliary  of  all  reformation — hard  labour.  Any  system  which 
does  not  or  cannot,  and  substitutes  indulgence  and  bribery,  is 
not  only  a  most  preposterous  folly,  but  offers  a  direct  in- 
ducement TO  THE  COMMISSION  OF  CRIME;  for  couvictiou 
becomes  the  passport  to  the  luxuries  and  easy  livelihood  of 
the  reformatory.  We  are  resolved  to  hold  up  this  vicious 
blunder  unsparingly  to  the  good  sense  of  the  public.  Criminal 
children  must  be  left  to  the  custody  of  the  law,  as  they  have  been 
from  time  immemorial.  Voluntary  benevolence  is  neither 
strong  enough,  wise  enough,  systematic  enough,  permanent  or 
unanimous  enough  to  do  the  work.  Neither  the  country  nor 
the  magistrates  will  have  the  least  confidence  in  such  a  system. 

Res.  7  is  impracticable,  as  we  showed  in  our  last  number. 
The  charge  must  be  upon  the  place  where  the  offence  was  com- 
mitted. 

Bes.  8.  Certamly  not  for  the  reasons  given,  unless  they  are 
placed  under  the  entire  control  of  the  State. 

VOL.  LI.  NO.  cm.  z 
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Bes.  9.  BoabtfiiL  Few  j^aoea^  however^  are  in  any  danger  of 
self-taxation. 

Bea.  10.  Any  one  who  has  the  slightest  notion  of  the  prac- 
tical working  of  general  measures  and  the  science  of  adminis- 
tration^ will  see  at  a  glance  by  what  kind  of  minds  the  whole 
of  this  scheme  is  proponnded.  Resolutions  2  and  10  stamp 
them  beyond  the  possibility  of  mistake^  and  oonmient  is  super- 
fluous. At  the  same  time  let  us  do  full  justice  to  their  amia- 
bility and  unquestioned  beneTolenoe,  sed  nou  tali  auxUio  ! 

We  wish  we  could  close  our  condemnation  of  the  defects  of 
this  Report  here ;  but  unfortunately  the  writer  has  gone  out  of 
his  way  to  abase  Parkhurst^  of  which  it  is  charitable  to  say  that  he 
knows  nothing  whaterer^  except  what  must  necessarily  have 
misled  him.^  Miss  Carpenter,  who  is  candour  itself,  has  never 
been  there,  and  her  book  speaks  on  the  exclusive  testimony  of 
others.     The  rep<Nrt  says  of  Parkhurst : — 

^^  It  will  be  seen  at  once  how  different  the  system  which  prevails 
at  the  Rauhe  Haus  and  at  Mettray  is  from  that  in  force  at  Park- 
hurst :  in  the  former  institutions  every  effort  is  directed  towards 
producing  the  intimacy  of  family  relationship  between  the  children 
and  their  instructors,  and  by  this  means  to  effect  a  change  in  each 
individual,  and  to  encourage  him  to  the  right  exercise  of  his  own 
free  will;  but  at  Parkhurst  the  perfection  of  military  discipline  seems 
to  he  aimed  a^;  any  attempt  at  familiarity  on  the  part  of  the  inmates 
towards  their  superiors — warders^  as  they  are  called — [they  happen 
to  be  also  chaplains  and  teachers,  who  cultivate  this  to  the  utter- 
most]— heiny  apparently  discourayed  ;  while  the  will  of  the  child, 
instead  of  heiny  ted  into  doina  what  is  riyht,  is  merely  coerced  from 
doinff  wrong.  Little  can  be  hoped  for  from  such  means  beyond  out- 
ward conformity  to  rules  and  regulations ;  and  this,  it  is  manifest, 
can,  and  probably  in  the  vast  majority  of  cases  does,  co-exist  with  a 
will  unchanged,  and  which  would  lead  the  child  into  wrong  doing 
as  soon  as  there  was  a  temptation  in  his  way,  and  he  was  lefb  to  his 
own  guidance.  It  is  not  to  be  wondered  at,  therefore,  that  whilst  at 
Mettrav  and  at  the  Rauhe  Haus  the  most  rigorous  means  have  been 
adopted  to  attest  the  amount  of  success  which  has  attended  the 
working  of  the  systems  in  force  there,  at  Tarkhurst  little  or  no  care 
seems  to  have  been  taken  to  collect,  verify,  and  reyister  results.*^ 

We  are  bound  to  say  that  the  statements  we  have  underlined 

'  A  walk  round  that  large  and  interesting  establishment,  without  com- 
munication with  any  of  the  superior  officers,  and  without  private  conference 
with  any  of  tibe  lads,  is  ihe  best  possible  way  to  imbibe  a  misconception  of 
the  whole  system. 
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in  this  extract  are  entirely  untrue.  We  have  had  full  opportu- 
nity of  knowing  what  are  the  merits  and  what  the  defects  of 
Parkhurst,  and  can  vouch  for  it  that  such  misrepresentations 
are  discreditably  void  of  foundation ;  and  would,  if  believed, 
seriously  damage  the  power  of  the  Government  to  give  effect  to 
the  improvements  they  contemplate  in  the  entire  system  pf 
penal  discipline  for  young  persons.  The  entire  subject  is  under 
the  attentive  and  anxious  consideration  of  the  Government. 
On  the  whole,  we  think  Lord  Palmerston  will  not  derive  much 
help  from  the  Law  Amendment  Society,  and  may  perhaps  safely 
and  profitably  for  the  country  decide  for  himself  without  the 
volunteered  assistance  of  its  wisdom.  The  Report  is  a  curious 
specimen  of  the  largest  assumptions  founded  on  the  sniallest 
experience. 


Art.  X.— lord  ELLENBOROUGH  AND  LORD  TEN- 

TERDEN. 

[a  sketch  communicated  by  an  eye-witness  of  note.] 


I  ATTENDED  the  Court  of  King's  Bench  as  a  barrister 
between  seven  and  eight  years  of  the  period  in  which 
Lord  Ellenborough  held  the  office  of  Chief  Justice,  and  during 
the  whole  time  of  Lord  Tenterden's  presiding  in  that  Court ; 
besides  which  I  had  frequently  been  in  the  King's  Bench  while 
a  student.  Lord  Ellenborough  being  then  Chief  Justice.  As 
my  attendance  was  very  regul^*  during  the  far  greater  part  of 
the  time  in  question,  both  in  banc  and  at  Nisi  Prim,  and  as 
both  the  Chief  Justices  often  went  the  Home  Circuit,  to  which 
I  belonged,  I  had  ample  opportunities  of  forming  an  opinion  of 
their  merits  and  defects  in  their  high  office.  With  respect  to 
Lord  Ellenborough,  I  am  not  aware  of  my  having  been  biassed 
by  any  predisposition  which  could  prevent  my  forming  a  tssr, 
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impartial  judgment.  I  cannot  say  fto  much  as  to  Lord  Ten- 
terden^  as  I  thought  his  demeanour  to  the  judges  when  at  the 
Bar  much  too  suhmissive,  and  not  consistent  with  the  indepen- 
dent feeling  which  should  be  a  characteristic  of  a  British 
advocate.  Both  the  Chief  Justices  enjoyed  the  advantage  of  a 
university  education.  Lord  Ellenborough  took  a  high  degree 
as  a  wrangler  at  Cambridge ;  and  Lord  Tenterden  was  for  a 
considerable  time  a  resident  fellow^  and^  I  believe^  a  tutor  at 
Oxford.  Their  mental  characters  differed  widely.  Lord  Ellen- 
borough had  more  vigour,  grasp,  and  comprehension  of  mind^ 
while  Lord  Tenterden  possessed  more  clearness  and  exactness^ 
and  a^  sounder  judgment.  .  Lord  Ellenborough^s  judicial  deci- 
sions were  marked  by  great  force  of  expression,  and  by  aptness 
of  illustration,  enlivened  by  as  much  wit  as  could  be  properly 
introduced  into  a  judgment  from  the  Bench,  and  not  unfrequently 
considerably  more.  But  with  all  these  merits  his  judicial  style 
was  essentially  vicious.  He  indulged  in  a  continual  succession 
of  epigrammatic  turns,  metaphorical  expressions,  and  displays 
of  strong  but  somewhat  coarse  wit,  much  more  fitted  to  excite 
admiration  of  the  talents  of  the  speaker,  than  respect  for  his 
qualities  as  a  judge.  Much,  however,  may  be  said  in  his  praise 
as  a  judge.  Though  not,  I  think,  in  the  very  first  class  of 
lawyers,  his  legal  attainments  we^  very  considerable.  He 
possessed  independence  of  mind  and  decision  of  character  in 
the  highest  degree,  and  these  qualities  supplied  in  a  consider- 
able measure  the  place  of  calmness  and  dignity,  in  which  he 
was  lamentably  deficient.  Though  rather  slow  of  apprehension, 
his  strong  hold  of  a  subject  when  he  understood  it,  and  his 
tmhesitating  conviction,  enabled  him  to  despatch  business  more 
rapidly  than  the  far  greater  part  of  the  judges  on  the  Bench. 
He  made  a  considerable  advance  in  the  commercial  law,  and. 
settled  more  important  points  of  evidence  than  any,  not  to  say 
all,  the  other  judges  of  my  time.  In  political  prosecutions  he. 
displayed  neither  the  impartiality  nor  the  temper  which  should 
adorn  the  Bench;  indeed,  his  conduct  on  those  occasions  was 
sometimes  such  as.  to  excite  the  indignation  of  every  honest 
mind.  He  seemed  to  me  much  too  fond  of  sending  causes  to 
reference.    His  manners  to  the  Bar  and  to  witnesses  were  fre- . 
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quently  very  offensive.  On  the  whole,  he  was  a  man  to  admire, 
not  greatly  to  esteem  or  respect,  and  not  at  all  to  love. 
'  Lord  Tenterden's  character  as  a  lawyer  was  of  the  highest. 
In  knowledge  of  special  pleading  and  of  all  that  belongs  to  the 
proceedings  of  the  Court  and  of  the  commercial  law  he  was,  I 
think,  inferior  to  none.  In  the  learning  of  real  property  law 
Holroyd  was  his  superior.  Lord  Tenterden  had  very  great 
practice  at  the  Bar,  but  did  not  attain  the  rank  of  king's 
coimsel,  and  he  very  rarely  led  a  cause  at  Nisi  Prius.  This 
circumstance  probably,  in  the  earlier  period  of  his  sitting  on 
the  Bench,  prevented  his  relying  so  fully  on  himself  as  his  great 
abilities  would  have  warranted ;  and  he  was  thought  to  be  too 
inuch  influenced  by  Scarlett,  who  was  then  the  principal  leader 
of  the  Court.  This  fault,  however,  can  only  be  justly  imputed 
to  the  early  part  of  his  career.  When  a  puisne  judge,  he 
seemed  in  State  prosecutions  to  lean  unfairly  against  the 
defendants,  but  I  never  observed  such  conduct  after  he  became 
Chief  Justice.  Lord  Tenterden's  person  and  manners  had 
nothing  to  recommend  him ;  and  he  was  subject  to  infirmities 
of  temper.  Having  thus  mentioned  his  faults,  I  proceed  to  his 
merits.  It  has  been  already  said  that  he  was  a  most  learned 
lawyer,  and  I  now  add  that  his  learning  was  ready,  and  applied 
with  unvarying  clearness  and  correctness  to  the  matter  in  hand. 
He  went  both  in  law  and  in  fact  directly  to  the  point,  wasting 
no  time  himself  in  wandering  into  extraneous  matters,  and 
preventing,  as  far  as  he  could,  the  counsel  from  so  doing.  He 
is  said  to  have  been  an  enemy  to  eloquence.  If  by  eloquence 
we  are  to  understand  talking  cleverly  and  persuasively  on  sub- 
jects unconnected  with  the  cause  before  the  Court,  the  charge 
must  be  admitted,  but  I  do  not  recollect  that  he  ever  checked 
an  advocate  in  stating  anything  which  tended  to  support  or  to 
illustrate  his  cause.  He  sustained  the  chief  part  in  banc  with 
propriety  and  consistency,  and  was  eminently  successful  in 
directing  the  attention  of  the  jury  to  the  points  for  their  con- 
sideration, and  to  the  different  portions  of  the  evidence  as 
appUcable  to  those  points.  He  was,  with  the  exceptions  above 
mentioned,  which  applied  to  the  early  part  of  his  career  only, 
a  model  of  strict  impartiality.     He  gave  his  full  attention  to 
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all  cases^  great  and  small ;  and  I  cannot  call  to  mind  a  single 
instance  in  which  he  evinced  a  disposition  to  save  himself 
trouble  by  persuading  the  counsel  to  refer  causes  to  arbitration. 
The  business  of  the  Court  was  heavier  during  the  period  of  his 
presiding  in  it^  than  it  had  ever  been  before^  or  probably  ever 
will  be  again.  From  the  very  severe  labours  of  his  ofSoe  he 
never  shrank ;  and,  I  believe,  it  cannot  be  doubted  that  they 
shortened  his  life.  His  judgments  were  delivered  in  well* 
selected  and  well-arranged  terms,  ^^  right  words  in  right  places.'^ 
He  never  rose  to  eloquence,  but  his  style  was  remarkable  for 
neatness  and  purity,  and  was  never  disfigured  by  bad  taste  or 
by  glaring  solecisms.  He  was  assisted  by  very  able  puisne 
judges.  I  fully  believe  that  such  a  quantity  of  important 
business  as  was  disposed  of,  to  the  advantage  of  the  suitors  in 
the  King's  Bench,  during  the  time  Lord  Tenterden  presided 
there,  has  never  engaged  the  attention  of  any  Court  whatever 
in  a  like  period  of  time. 

Lord  EUenborough  made  a  considerable,  though  not  a  great 
figure  in  the  House  of  Commons  when  Attorney-General,  and 
in  the  House  of  Lords  when  Chief  Justice.  While  holding 
that  office  he  was  (most  unconstitutionally)  made  a  Cabinet 
minister.  Lord  Tenterden  had  no  political  weight  in  the 
House  of  Lords.  They  were  both  the  introducers  of  laws 
which  have  operated  beneficially. 
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EQUITY. 

Wills — Construction — Meaning  op  the  Woed  "  Heirs/* 
IN  Gifts  op  Personal  Property. 

De  BeauYoir  v.  De  Beauvoir,  3  H.  L.  C.  524. 

An  impression  has  been  prevalent  of  late  years^  that  the  word 
'^  heirs/'  when  applied  to  personal  property,  is  in  all  cases  to  be 
construed  ^'next  of  kin.'* 

This  impression  has  not  been  hastily  formed.  In  the  argu- 
ments of  eases  reported  during  the  last  thirty  or  forty  years, 
we  find  the  proposition  constantly  recurring  in  this  general 
form  : — "  It  is  settled  that  the  word  '  heirs/  when  used  as  to 
personal  estates,  always  means  next  of  kin.^'  (Pemberton, 
arguendo  in  Waite  v,  Templer,  infra,)  "  In  the  limitation  of 
personal  property  to  one's  heir,  there  is  no  doubt  it  would  go  to 
his  next  of  kin."  {Id.  arg.  in  Withy  t?.  Mangles,  in  the  House 
of  Lords.)  It  is  countenanced  and  recognised  by  dicta  of  the 
judges: — ''This  is  personal  property,"  said  Lord  Alvanley  in 
a  case  where  the  bequest  was  of  4,000/.  to  such  person  or  per- 
sons as  should  be  the  testator's  heir  or  heirs-at-law ;  "  and  it  is 
said,  that  though  the  words  '  heir  or  heirs-at-law/  have  a  definite 
sense  as  to  real  estate,  yet  as  to  personal  estate  they  must  mean 
such  person,  as  the  law  points  out  to  succeed  to  personal  pro- 
perty. /  am  much  inclined  to  think  so,  *  *  *  1  rather  think,  if 
I  were  under  the  necessity  of  deciding  this  point,  /  must  hold  it 
heirs  quoad  the  property,  i,  e.  next  of  kin.'^  (Holloway  v. 
HoUoway,  infrh,)  Again,  Lord  Brougham,  C,  citing  Lord 
Alvanley  and  others,  "  The  sense  in  which  this  word  [heirs] 
shall  be  taken,  when  applied  to  personalty,  is  fixed  by  many 
decisions.  It  designates  the  heir  of  the  personalty,  i,  e,  the 
next  of  kin."  (Gittings  v,  M^Dermott,  infra,)  Lord  Langdale, 
in  a  recent  case,  which  will  be  stated  in  the  sequel,  held  the 
next  of  kin  of  a  testator's  daughter  was  entitled  to  stock  which 
the  testator  had  expressly  bequeathed  to  her  heirs.  And,  not 
to  mention  more  than  one  text  writer,  Mr.  B/Oper,  in  the  last 
edition  of  his  ''  Treatise  on  the  Law  of  Legacies,"  lays  it  down  as 
a  general  proposition,  that  ''  a  bequest  to  the  heirs  of  an  indivi- 
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dual  without  addition  or  explanation  will  belong  to  the  next  of 
kin/^     (Hop.  Leg.  89,  ed.  1848.) 

It  is  proposed  in  this  paper  to  investigate  the  grounds  of  the 
proposition  referred  to  above^  and,  by  a  careful  examination  of 
the  authorities,  to  ascertain,  first,  what  are  the  cases  in  which 
the  heir^  strictlj  and  technically  so  called,  is  excluded  from  the 
enjoyment  of  personal  property,  forming  the  subject  of  a  be- 
quest, in  which  the  "  heir^'  is  named ;  and  secondly,  who  will 
take  when  the  heir  is  excluded. 

The  early  text  writers  furnish  no  sort  of  ground  for  the  pro- 
position that  the  word  "heir''  is  to  be  construed  in  any  but  its 
strict  technical  sense  of  heir  at  Common  Law,  except  in  the 
single  instance  where  it  is  used  as  a  word  of  limitation.  Per- 
sonal property,  it  is  true,  is  not  often  noticed  in  early  times,  but 
the  case  of  lands  not  descendible  to  the  heir  at  Common  Law,  e.g. 
lands  in  gavelkind  or  borough  English,  is  analogous;  and  it  is 
clear  from  the  early  writers  that,  whether  the  subject  of  the  gift 
be  lands  in  gavelkind  or  lands  in  borough  English,  the  word 
'^heir''  in  a  ^ft  of  such  lands,  except  where  it  is  used  as  a  word 
of  limitation,  is  to  be  construed  in  its  strict  technical  sense  of  the 
heir  at  Common  Law.  In  a  gift  to  '^  J.  S.  and  his  heirs,''  the 
word  "  heirs,"  as  a  word  of  limitation,  will  be  construed  "  heirs 
quo€ui  the  property;"  but  in  a  gift  "to  the  heirs  of  J.  S."  it 
will  be  construed  strictly. 

Thus,  Lord  Coke,  speaking  of  lands  in  gavelkind : — 

"  If  lands  of  the  nature  of  gavelkind  be  given  to  B.  and  his  heirSj 
having;  issue  divers  sons,  all  his  sons  after  his  decease  shall  inherit ; 
but  it  a  lease  for  life  be  made^  the  remainder  to  the  right  heirs  ofB,^ 
and  B.  dieth,  his  eldest  son  only  shall  inherit,  for  he  only,  to  take  by 

Eurchase,  is  right  heir  by  the  Common  Law.     So  note  a  diversity 
etween  a  purchase  and  a  descent."     Co.  Litt.  10  a. 

And  to  the  same  effect  is  the  law  according  to  the  authorities 
cited  in  Viner's  Abridgment : — 

^'  Where  land  in  gavelkind  is  given  to  one  for  life,  remainder  to 
the  right  heirs  of  J,  S.,  who  has  issue  four  sons,  and  dies,  and  after- 
wards the  tenant  for  life  dies,  the  eldest  son  shall  have  the  land ;  for 
he  is  right  heir  at  Common  Law,  and  this  is  a  name  of  purchase, 
which  shall  be  ordered  by  the  Common  Law  ;  but  e  contra  (^descents 
to  heirs  in  gavelkind."     Vin.  Abr.  tit.  "  Heir,"  G-.  6,  pi  1. 

And  so  of  lands  in  borough  English,  Id.  pi.  8,  citing  Lord 
Cowper,  C,  in  Brown  v,  B»rldiam,  Prec.  in  Ch.  464. 

In  regard  to  chattel  interests  in  land,  it  is  clear  from  Shep- 
pard's  "  Touchstone,"  that  the  same  rule  prevailed.  The  same 
distinction  was  preserved  between  the  word  "  heir,''  when  used 
as  a  word  of  limitation,  and  the  same  word  when  used  as 
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describing  a  person  to  l^take  by  purchase,  and,  in  the  latter 
case,  the  heir-at-law,  and  not  the  heir  quoad  the  property,  is 
primdfade  the  person  to  take. 

(The  clauses  within  brackets  are  Mr.  Freston^s.) 

"  If  one  be  possessed  of  a  term  of  years,  and  he  devise  it  to 
another  and  his  heirs,  or  his  heirs  male,  bv  this  devise  the  executors 
or  administrators,  not  the  heirs  of  the  legatee,  shall  have  it ;  [for  in 
general,  and  with  some  few  exceptions,  chattel  interests  are  trans-* 
missible  to  executors,  and  not  to  heirs.]  And,  therefore,  if  lessee 
for  years  of  land,  devise  all  his  interest  therein  to  his  wife  if  she  live 
so  long,  and  after  her  death,  if  any  part  of  the  term  be  to  come, 
devise  the  same  to  J.  S.  his  son  and  the  heirs  of  his  body ;  in  this 
case  and  by  this  devise,  the  executors  and  administrators  of  J.  S., 
not '  his  heirs,'  shall  have  it,  at  least,  so  long  as  he  hath  any  heirs  of 
his  body ;  [it  is  now  settled  that  J.  S.  will  have  the  residue  of  the 
term,  being  a  term  already  iw  c««c,  absolutely ;]  and  yet  if  one  pos" 
sessed  of  a  term  of  years  devise  it  to  J,  S.,  and  after  hia  death  that 
the  heir  of  J,  8.  shall  have  it,  in  this  case,  J.  S.  shall  have  so  many 
years  of  the  term  as  he  shall  live,  and  the  heir  of  J.  8.  [as  a  pur- 
chaser] and  the  executor  of  that  heir  shall  have  the  residue  of  the 
t&rmr     Sheppard's  "  Touchstone,"  446. 

Turning  to  the  reports,  we  find  no  sort  of  pretext  for  the 
doctrine  in  question,  until  the  beginning  of  the  present  century,:.^ 

One  of  the  earliest  reported  cases  in  point,  is  that  of 
Danvers  v.  The  Earl  of  Clarendon,  De  Term.  S.  Hill.  1681, 
reported  1  Vem.  35.  The  Earl  of  D.  by  his  will  devised  all 
his  goods  in  Combury  House  to  the  Lady  Gargrave  for  life, 
and  after  her  decease,  to  the  heir  of  Sir  John  Danvers ;  and  the 
point  was,  whether  he  that  was_heir  to  Sir  John  Danvers  should 
take  these  goods  as  devisee,  and  the  said  goods  go  to  his 
executors,  although  such  heir  die  in  the  lifetime  of  the  Lady 
Gargrave ;  or  whether  he  that  was  heir  of  Sir  John  Danvers  at 
the  time  of  Lady  Gargrave's  death  should  have  them.  The  Lord 
Chancellor,  Lord  Nottingham,  was  of  opinion,  that  they  abso- 
lutely vested  in  the  person  of  him  that  was  heir  of  Sir  John 
Danvers  at  the  time  of  his  death ;  and  took  notice  that  the 
Lord  Clarendon,  in  his  answer,  swore  all  the  judges  of  England 
had  so  given  their  opinions.  And  it  was  thereon  decreed  accord- 
ingly, that  they  vested  in  Henry,  who  was  heir  of  Sir  John 
Danvers  at  his  death. 

It  is  true  that  it  does  not  appear  that  any  claim  was  advanced 
on  behalf  of  the  next  of  kin,  or  that  any  difficulty  was  suggested 
in  the  case,  except  as  to  the  time  of  ascertaining  who  was  heir; 
but  the  case  is  not  the  less  an  authority  from  the  position  that, 
at  the  date  of  the  decree,  the  Court  knew  nothing  of  the  sup^ 
posed  claim  of  the  next  of  kin. 
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JIhe  same  remark  applies  to  the  next  case  in  order^  Pleydell 
^v.  Pleydell,  De  Term.  S.  Mich.  1721,  rep.  1  Peere  Wm.  74:7. 
There  the  testator,  after  the  death  of  his  wife,  to  whom  he  gave 
the  interest  of  his  residuary  property  during  her  life,  gare  the 
interest  of  400/.,  part  of  the  residue,  to  his  brother  Randolph  for 
his  life,  then  to  his  first  son,  payable  to  him  until  he  should 
attain  twenty-one,  at  which  time  he  was  to  be  paid  the  prin- 
cipal sum  of  400/. ;  and  in  case  of  his  death  before  twenty-one,  to 
the  second,  third,  and  other  sons  of  Randolph,  in  like  manner. 
The  will  contained  like  bequests  in  favour  of  the  testator's 
l»x>ther  Champneys  and  his  sons,  and  then  came  a  clause  '^  that 
if  either  of  the  testator's  brothers  (Randolph  or  Champneys) 
should  die  without  issue,  in  such  case  his  share  was  to  go  to 
the  testator's  right  heirs.''  The  Lord  Chancellor  (Lord  Maccles- 
field) : — "  Whether  this  remainder  (i.  e.  the  remainder,  in  the 
event  of  failure  of  issue)  shall  go  to  him  that  is  now  right 
heir  c^  the  testator,  or  to  such  as  shall  be  so  at  the  time  when 
either  of  the  defendants  Randolph  and  Champneys  shall  die 
Without  issue,  then  living,  let  the  consideration  thereof  be 
respited  tiU  that  contingency  happens,  when  it  wiU  be  proper 
to  make  such  heir  a  party  to  this  bill." 

The  exclusion  of  the  testator's  right  heirs  on  the  pretext  that 
the  property  was  personal  property,  was  not  suggested  either  in 
Danvers  v.  Lord  Clarendon,  or  in  Pleydell  v.  Pleydell. 

The  next  reported  case  has  received  various  interpretations. 
It  is  Lowndes  v.  Stone  (May,  1799,  reported  4  Ves.  648).  In 
that  case  the  testator,  by  an  unattested  will,  after  giving  several 
legacies,  bequeathed  the  residue  of  his  property  thus:  ^'The 
remainder  and  residue  of  my  estate  (if  any)  and  effects.  .  .  « « 
/  ffive  next  of  kin  or  heir-ai-law,  whom  I  appoint  my  executor, 
after  all  my  debts  and  funeral  expenses  are  paid."  The  testa- 
tor's only  surviving  brother,  and  a  nephew,  who  was  heir-at-law 
of  the  testator,  each  claimed  the  whole  of  the  residue.  The 
testator's  nephews  and  a  niece,  children  of  deceased  brothers  of 
the  testator,  claimed  their  shares,  as  what  the  reporter  calls 
''  next  of  kin."  Lord  Chancellor  (Lord  Loughborough) :  *'  You 
have  a  fair  retort  upon  each  other.  On  one  side,  it  is  con- 
tetided  that  'next  of  kin'  means  'heir-at-law;'  on  the  other, 
that  'heir-at-law'  means  'next  of  kin.'  It  must  be  distribided 
according  to  the  statute.'^ 

The  brevity  of  this  judgment  of  Lord  Loughborough's,  has 
procured  it  more  than  one  judicial  interpretation.  Either  Lord 
Loughborough  treated  the  words  "  next  of  kin  or  heir-at-law" 
(as  he  well  miffht  treat  them)  as  ambiguous,  and  the  bequest  to 
the  next  of  km  or  heir-at-law  as  void  for  uncertainty,  which 
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was  the  interpretation  put  upon  his  words  by  the  late  Vice- 
chancellor  of  England/  or  (and  this  was  Lord  Cottenham^s 
view  of  the  judgment)  the  words  '^next  of  kin  or  heir-at-law'' 
were  considered  by  Lord  Loughborough  as  implying,  when 
taken  together^  ^^  heirship  according  to  the  nature  of  the  pro- 
perty/' and  therefore  as  ^^  intimating  an  intention  that  the  rule 
of  the  statute  should  prevail."  (Withy  v.  Mangles,  10  CI.  &  P. 
253.)  This  view,  which  was  treated  by  Lord  Commisrioner 
Bosanquet,  in  Ehnsley  v.  Young,  2  My.  &  K.  794,  as  a  reason- 
able interpretation  to  put  upon  Lord  Loughborough's  words, 
appears  to  have  been  adopted  by  Lord  Brougham,  C,  in 
referring  to  Lord  Loughborough's  decision  (2  My.  &  K.  76) ;  at 
least,  that  is  the  only  hypothesis  upon  which  Lord  Brougham's 
observations  can  be  reconciled  with  the  decisions  in  other  cases. 
But  whether  Lord  Cottenham's  interpretation  correctly  repre- 
sents the  grounds  of  the  decision  in  Lowndes  v.  Stone  or  not, 
it  is  important,  as  indicating  what  would  have  been  his  con^ 
struction  of  a  bequest  of  personalty,  assuming  the  heir-at-law  to 
be  excluded,  and  the  bequest  to  be  clearly  intended  for  what  he 
calls  "the  heir  according  to  the  nature  of  the  property;"  and 
that  under  such  a  bequest  of  personal  property,  Lord  Cottenham 
would  have  ordered  the  property  to  be  "distributed,"  as  in 
Lowndes  v.  Stone,  "  according  to  the  statute,"  i.  a.,  to  the 
persons  entitled  under  the  statute,  not  the  next  of  kin,  and  to 
such  persons  as  tenants  in  common.^ 

The  question  who  are  to  take  where  the  heir  is  excluded, 
will  be  adverted  to  below.  At  present,  the  more  immediate 
question  is,  what  circumstances  wiU  exclude  the  heir?  and  in 
reference  to  this  question  it  may  be  observed,  before  leaving 
Lowndes  v.  Stone^  that  if,  as  Lord  Commissioner  Bosanquet 

'  ''The.  Ohaacellor  ordered  distribution  to  be  made  according  to  the 
statate.  The  bequest,  therefore,  was  held  to  be  void  ;  for,  if  it  hsA  been 
held  to  be  a  good  bequest  to  the  next  of  kin,  they  would  have  taken  as 

Et  tenants,  and  therefore  the  Chancellor  in  effect  declared  that  the 
nest  was  void;"  per  Shadwell,  V.C,  inWaite  v,  Templer,  2  Sim.  540; 
cf.  Bosanqnet,  jj.C.,  in  Elmsley  v.  Young,  2  M.  &  K.  794.  But, 
although  a  sift  in  terms  to  "next  of  kin,"  would  have  created  a  joint 
tenancy,  and  would  also,  according  to  Elmsley  v.  Young,  have  excluded 
the  testator's  nephews  and  nieces  in  a  case  like  that  of  Lowndes  v.  Stone, 
non  constat,  that  either  of  these  consequences  would  attend  a  gift  in  the 
terms  of  the  bequest  in  the  latter  case.  The  Vice-Chancellor's  conclusion 
assumes — ib  does  not  prove — Lord  Cottenham's  interpretation  to  be 
incorrect. 

^  Mr.  Koper's  statement  of  the  decision  in  Lowndes  v.  Stone  is  :  "  The 
Chancellor  determined  that  the  next  of  kin  were  entitled  to  it "  (Eop. 
Leg.  89) ;  we  have  seen  that  the  Chancellor  did  no  such  thing.  He  deter- 
mined that  the  property  was  to  be  distributed  according  to  the  statute,     - 
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remarked^  "  the  case  is  not  applicable  to  one  in  which  the  words 
'  next  of  kin'  are  employed  without  context  to  explain  them, 
still  less  is  it  applicable  to  a  case  in  which  the  words  'heir-at- 
law'  are  employed  without  context  to  explain  them;''  and  that, 
thus  far^  no  authority  has  been  found  in  the  reported  cases  to 
exclude  the  heir  from  a  bequest  in  which  the  term  '^  heir"  is  used 
otherwise  than  as  a  word  of  limitation. 

The  next  case  in  the  reports  is  Forster  v.  Sierra  (July^  1799, 
4  Ves.  766).  There  the  gift  was  in  these  terms: — "I  give, 
devise,  and  bequeath  all  the  rest,  residue,  and  remainder  of  my 
real  and  personal  estates  to  my  right  heirs  on  the  part  of  my 
mother.  The  parties  who  answered  the  description  of  the 
testator's  right  heirs  on  the  part  of  his  mother,  happened  to  be 
his  right  heirs  absolutely,  and  this  circumstance,  and  the  fact 
that  in  a  previous  part  of  his  will  the  testator  had  bequeathed 
to  the  separate  use  of  one  of  those  parties  an  annuity  of  300/. 
a  year,  were  relied  on  as  raising  a  necessary  inference  that  the 
testator  could  not  have  used  the  words  '^  right  heirs  on  the  part 
of  my  mother"  in  their  strict  technical  signification,  and  must 
have  meant  to  indicate  certain  other  of  his  relations.  But  Lord 
Loughborough,  C,  held  that  the  parties  who  answered  the  descrip- 
tion of  "right  heirs  of  the  testator  on  the  part  of  his  mother," 
were  entitled,  and  that  the  other  relations  had  no  claim; 
observing,  "  How  can  you  make  a  person  take  under  denomina- 
tion of  heir  who  is  no  heir? I  cannot  raise  a  doubt  upon 

this  point ;  for  when  a  testator  devises  to  the  right  heirs  of  a 
particular  person,  the  law  fixes  who  is  the  heir." 

Here,  again,  it  will  be  observed,  that  the  parties  claiming 
adversely  to  the  testator's  heirs  on  the  part  of  his  mother,  did 
not  seek  to  found  their  claim  upon  the  notion  that  the  use  of 
the  term  "  heirs,"  in  connection  with  personal  property,  was  a 
pinrnd-fade  ground  for  concluding  it  to  be  used  in  some  other 
than  the  strict  technical  signification.  They  relied  simply  on 
the  facts,  first,  that  if  the  words  were  construed  strictly,  the 
greater  part  of  them  would  be  surplusage,  the  right  heirs  on 
the  part  of  the  testator's  mother  being  his  right  heirs  absolutely ; 
and  secondly,  that  it  was  inconsistent  to  attribute  to  the  testator 
an  intention  that  the  same  person  to  whom  he  had  given  an 
annuity  of  300/.  to  her  separate  use,  with  the  precaution  usual 
upon  such  a  provision,  should  be  entitled  to  claim  a  moiety  of 
his  vast  residuary  property,  absolutely,  and  without  any 
qualification. 

Down  to  the  end  of  the  last  century,  therefore,  we  find  no 
mention  of  the  proposition  that  the  use  of  the  word  heirs  in 
connection  with  pmonal  property  .raises  any  antecedent  impro-. 
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bability  against  the  strict  interpretation  of  the  term.  Even  in 
Forster  v.  Sierra,  the  claim  of  the  heir  is  doubted,  not  upon  the 
supposed  ground  of  any  antecedent  improbability  that  personalty 
should  be  bequeathed  to  one's  heir,  but  upon  circumstances 
wholly  independent. 

The  first  case  in  which  the  doubt  appears  to  have  been  raised 
is  that  of  HoUoway  v.  HoUoway,  heard  at  the  Rolls  in  1800, 
and  reported  5  Ves.  899.  It  is  remarkable,  however,  that  the 
decree  in  HoUoway  v.  HoUoway,  although  it  is  usuaUy  cited  as 
the  leading  authority  for  interpreting  ''  heirs'*  to  mean  "  next 
of  kin,*'  left  the  question  untouched,  the  declaration  being 
merely  to  the  effect  that  the  time  for  ascertaining  who  were 
entitled,  was  the  time  of  the  testator's  death;  at  which  time,  as 
it  happened,  the  same  persons  answered  the  description  of  heirs- 
at-law  and  next  of  kin  of  the  testator. 

In  HoUoway  v.  HoUoway,  the  testator,  after  giving  to  his 
daughter  Susannah  Hindes  the  interest  of  5,000/.  for  her  life, 
with  a  power  to  appoint  the  principal  among  her  children, 
proceeded  to  declare  further  trusts  of  the  principal  as  foUows : 
— ''And  in  case  she  "  [meaning  his  daughter]  "  shaU  die 
leaving  no  child,  then  as  to  1,000/.,  part  of  the  said  5,000/.,  in 
trust  for  the  executors,  administrators,  or  assigns  of  my  said 
daughter  Hindes,  and  as  to  the  4,000/.  remainder  of  the  said 
5,000/.,  in  trust  for  such  person  or  persons  as  shall  be  my  heir 
or  heirs-at-law."  The  testator's  heirs-at-law,  at  the  time  of  his 
death,  were  his  daughter  Susannah  Hindes  and  two  other 
daughters.  Susannah  died  without  issue,  and  the  biU  was 
filed  by  the  testator's  great-grandchildren,  claiming  as  his 
coheirs-at-law  at  the  death  of  Susannah,  against  other  persons, 
who,  with  the  plaintiffs,  were  the  next  of  kin  of  the  testator 
and  of  Susannah ;  praying  that  the  pltfintiffs^  as  co-heirs  of  the 
testator  at  the  death  of  Susannah,  might  be  declared  entitled  to 
the  4,000/. 

Mr.  RomiUy  and  Mr.  BeU  for  the  next  of  kin  of  the 
testator. 

.  No  case  can  be  found  at  all  applicable  to  this.  The  testator 
did  not  mean  to  give  this  sum  of  4,000/.  to  any  person  by 
description ;  but  the  Court  must  understand  him  to  mean  that 
it  shall  go  as  the  law  would  give  it.  The  construction  must  be, 
first,  that  he  meant  next  of  kin ;  secondly,  the  next  of  kin  at 
the  death  of  the  person  entitled  for  life.  Speaking  of  a  particular 
species  of  property,  he  must  be  taken  to  mean  heirs  with  reference 
to  that  property.  Suppose  he  had  said  '^  heirs-at-law  to  his 
personal  estate,"  they  could  nt)t  take  it  with  that  descendible 
quality  real  estate  would  have.    The  only  way  to  effectuate  the 
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intention  is  to  suppose  him  speaking  of  persons  existing  at  the 
time  the  fiind  becomes  distributable^  and  then  it  means  those 
persons  who  shall  be  heirs^at^law  (speaking  inaccnrately)  of  his 
personal  estate. 

Lord  Alvanley  (then  Sir  W.  P.  Arden,  M.  R.),  after  stating 
his  opinion  that  there  was  not  enough  in  the  will  to  give  the 
words  "  such  person  or  persons  as  shall  be  my  heir  or  heirs-at- 
law,"  any  other  than  their  primd-fame  construction,  viz.  "  heirs- 
at-law  at  his  own  death,"  proceeded : — 

"  I  have  not  put  this  construction  upon  it  in  order  to  avoid  the 
difficulty  that  would  otherwise  arise ;  but  I  am  very  glad  that  this  re- 
lieves me  from  the  necessity  of  stating  who  are  meant  by  the  words 
*  hevrs-at'law '  as  to  the  property  which  is  the  subject  of  this  bequest. 
This  is  personal  property;  and  it  is  said,  that  though  the  words 
'  heirs,  &c.'  have  a  definite  sense  as  to  real  estate,  yet  as  to  personal 
estate  they  must  mean  such  person  as  the  law  points  out  to  succeed  to 
personal  property.  I  am  much  mclmed  to  think  so.  If  personal 
property  was  given  to  a  man  and  his  heirs,  it  would  go  to  his  execu- 
tors. I  rather  think,  if  I  was  tmder  the  necessity  of  deciding  this 
point,  I  must  hold  it  heirs  quoad  the  property ;  that  is,  next  of  kin; 
but  I  am  relieved  from  that ;  as,  if  heirs  at  his  death  are  meant,  they 
are  the  same  persons — ^the  three  daugjhters  being  both  heirs  and  next 
of  kin ;  and  if  they  did  not  take  as  heirs-at-law,  they  took  an  absolute 
interest  in  themselves  in  the  personal  estate.  Cheat  difficulties 
would  arise  from  the  construction  that  heirs^at-law  are  intended,  and 
applying  it  to  personal  property.  He  might  have  different  heirs-at- 
la>^  ;  heirs  descending  from  himself  as  first  purchaser ;  heirs  ex  parte 
paternd,  and  ex  parte  matemd.  I  am  inclined  to  think  the  Court 
would,  in  such  a  case,  consider  him  as  the  first  purchaser,  so  as  to 
take  in  both  Hues.  However,  there  is  ^no  occasion  to  say  anything 
upon  that." 

The  fate  of  HoUoway  v.  HoUoway  illustrates  the  mischievous 
consequences  of  the  system  adopted  in  this  country  of  de« 
livering  unwritten  judgments,  and,  at  the  same  time,  of  per- 
mitting every  casual  and  conversational  remark  which  may  fall 
from  the  judge  to  be  recorded  in  the  reports,  and  cited  in 
subsequent  cases  as  an  authority,  and  in  lieu  of  an  argument. 
Lord  Alvanley's  remarks  as  to  the  relative  claims  of  the  heir 
and  the  next  of  kin  were  not  called  for  by  the  facts  of  the  case ; 
nevertheless,  they  were  recorded  in  the  reports,  and  cited  in 
subsequent  arguments,  not  to  say  in  subsequent  judgments,  as 
an  authoritative  and  judicial  opinion  against  heirs,  and  in 
favour  of  next  of  kin.  The  case  of  HoUoway  v,  HoUoway 
became  a  leading  case,  less  upon  the  point  to  which  the  decree 
was  confined,  than  upon  that  which  the  judge  congratulated 
himself  that  he  had  not  to  decide.     As  such  it  found  its  way 
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into  the  text  books^  and  for  half  a  century  has  been  the  fruitAil 
source  of  uncertainty  aind  confusion  to  lawyers^  and  of  litigation 
and  expense  to  thek  clients. 

Still  HoUoway  v,  Holloway  wa3  not  a  decision  against  the 
heir;  and  thus  far  there  was  no  authority  for  excluding  the 
heir  in  any  but  the  single  instance  in  which  the  word  "  heir  '* 
was  used  in  the  bequest  as  a  word  of  limitation.  The  next  case 
has  become  a  leading  authority  for  excluding  the  heir  where 
the  word  "heir''  is  used  as  a  word  of  sttbstituiion,  and  for  the 
purpose  of  preventing  a  lapse  by  the  death  of  the  person  for 
whom  the  substitution  has  been  provided. 

In  Vaux  V.  Henderson  (heard  at  the  Eolls,  10  Feb.  1806,  re- 
ported 1  Jac.  &  W.  388),  Coutts,  by  his  will,  dated  1796,  made, 
amongst  others,  the  foUowing  bequest : — "  I  give  and  bequeath 
to  Mr.  Edward  Vaux  200/.,  and  failing  him  by  decease  before 
me,  to  his  heirs.'*  Edward  Vaux,  by  his  will,  dated  1802,  gave 
the  residue  of  his  estate  and  effects  to  his  executors,  to  be 
invested  in  the  funds  upon  certain  trusts  for  the  benefit  of  his 
wife  and  daughters ;  he  appointed  two  of  his  sons  (the  plaintiffs) 
and  his  wife  his  executors  and  executrix,  and  died  in  1803, 
leaving  his  wife,  five  daughters,  the  plaintiffs,  and  two  other 
sons,  surviving  him.  The  plaintiffs  alone  proved  his  will.  The 
testator,  Coutts,  survived  Vaux,  and  died  in  1804.  In  the 
interval  between  their  deaths,  one  of  Vaux's  daughters  died> 
leaving  a  husband  and  children.  The  plaintiffs,  by  their  bill 
filed  against  the  executors  of  Coutts,  and  the  other  child  and 
grandchild  of  Vaux,  and  the  husband  of  his  deceased  daughter, 
claimed  the  200/.  The  different  defendants,  by  their  answers, 
contended  for  three  different  constructions.  1.  That  it  belonged 
to  the  next  of  kin  of  Vaux  living  at  the  time  of  his  death. 
2.  That  his  next  of  kin  living  at  the  death  of  Coutts  were 
entitled.  3.  That  it  ought  to  go  in  the  same  manner  as  the 
residue  of  Vaux's  estate.  Sir  W.  Grant,  M.  R.,  decreed  that 
the  legacy  belonged  to  the  next  of  kin  of  Vaux  living  at  the 
time  of  the  death  of  Coutts. 

This  decree  was  soon  treated  as  a  decision  in  favour  of 
what  Lord  Alvanley  had  stated  as  a  mere  inclination  of  his 
opinion;  and  was  cited  to  prove  "that  the  term  heir  is  in 
general  to  be  construed  with  reference  to  the  species  of  property 
which  is  the  subject  of  disposition,  and  that,  when  used  with 
reference  to  personal  property,  it  means  next  of  kin."*  The 
better  opinion  is  now  that  the  decision  turned  upon  the  fact  of 
its  being  the   object  of  the  gift  to  prevent   a  lapse.      (See 

*  See  Mounsey  v,  Blamire,  4  Euss.  386,  386.    Arg. 
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4  Russell,  386,  387;  14  Sim.  340;  15  Sim.  178;  and  De  Beau- 
voir  V.  De  Beauvoir,  3  H.  L.  C.  554, 542.)  Although,  why  that 
circumstance  should  exclude  the  heir,  is  not  so  apparent. 

The  next  case  is  an  authority  in  favour  of  the  heir.  It  is 
Gwynne  v.  Muddock  (Rolls,  February,  1808,  Rep.  14.  Ves. 
488).  The  testator,  by  his  will,  which  was  extremely  informal 
and  ill-spelt,  appointed  his  daughter-in-law  his  sole  executor, 
''  to  have  and  enjoy  all  his  real  and  personal  estate,  all  the 
goods,  cattle,  chattels,^'  and  several  other  articles  of  personal 
property  which  he  enumerated,  "  during  her  life ;  but  not  to 
diminish  nor  commit  no  waste  on  the  lands  by  lessening  none 
nor  part,  and  my  *  neyest  ater-at-law  to  enjoy  the  same  after  her 
death.'^  A  sum  of  2,000/.,  part  of  the  personal  estate,  was 
claimed  by  (amongst  others)  the  next  of  kin  of  the  testator  as 
his  coheirs-at-law,  who  had  recovered  in  ejectment.  It  was 
argued  for  the  next  of  kin,  that  the  description  "  heir-at-law  " 
must  be  construed  with  reference  to  the  nature  of  the  pro- 
perty; and,  therefore,  applied  to  personal  estate,  must  mean 
the  next  of  kin,  according  to  the  opinion  expressed  by  Lord 
Alvanley  (though  not  a  decision)  in  HoUoway  v.  HoUoway.  . 

Sir  W.  Grant,  M.  R.,  having  taken  time  to  consider  the 
question,  suggesting  that  some  other  cases  had  occurred  upon 
the  construction  of  the  words  "  heir-at-law,^'  delivered  judg- 
ment on  the  day  following  :— 

"  I  have  not  found  any  case  directly  applicable :  but,  there  is  no  doubt^ 
the  heir-at'laWf  prcperh  and  technically  speaking,  may  take  personal 
property  hequeattied  to  nim  by  that  description.  It  is  always  a  question 
of  intention,  what  the  testator  means  by  the  use  of  such  description. 
Where  two  descriptions  of  property  are  given  together  in  one  mass, 
then  the  difficulty  arises,  who  is  meant ;  for  both  the  next  of  kin  and 
the  heir  cannot  take,  unless  this  construction  can  be  made,  reddendo 
singula  singulis,  that  the  next  of  kin  shall  take  the  per^nal  estate, 
and  the  heir-at-law  the  real  estate.     But  in  this  case  the  testator 

^  In  the  report  of  the  principal  case  (3  H.  L.  C.  534),  the  bequest  in 
Gwynne  v,  Muddock  is  stated  to  have  been  a  bequest  to  the  testator's 
daughter-in-law,  and  after  her  death  **  to  her  nighest  heir  " — a  misrepre- 
sentotion  of  all  the  facts,  which  renders  the  decision  wholly  unintelligiole. 
This  is  not  the  only  error  in  the  report ;  e.g.,  at  p.  524,  the  appeal  is  stated 
to  have  been  against  "  a  decree  of  Vice-chancellor  Wigram,"  while  at 
p.  629  the  decree  is  attributed  to  the  Yice-Chancellor  of  England ;  again, 
at  p.  547,  the  wordR  upon  which  the  entire  case  turned  are  represented  to 
have  been,  "  to  my  own  right  heirs  for  life,"  instead  of  "for  ever."  And 
at  p.  555,  the  words  "  in  case  there  had  been  a  lapse,"  seem  to  have  been 
wrongly  attributed  to  the  Lord  Chancellor,  instead  of  the  words  "  in  case 
thereliad  been  no  lapse  ;"  so,  at  least,  it  would  appear  from  a  oomparisoii 
of  the  words  in  question  with  those  of  which  tney  profess  to.be  a  para- 
phrase, in  Gittings  v,  McDermott,  2  M.  &  K.  73. 
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eould  not  ineaQ  that,  for  he  blends  all  the  neal  aad  personal  estate 
together ;  and  after  the  death  of  his  daughter-in-law,  directs  that  hip 
nighest  heir-at-law  shall  enjoy  the  same.  As  both  are  to  be  enjoyed 
together,  it  is  absolutely  necessary  for  the  Court  to  say,  who  shall 
enjoy  both.  It  would  be  contrary  to  the  intention  to  divide  them ; 
and  it  would  be  contrary  to  the  words  to  give  the  whole  to  the  next 
of  kin.  Therefore,  the  Court  has  no  alternative  but  to  adhere  to  the 
words  of  the  will,  and  permit  the  person  who  answers  tbedesmptioii 
of  heir-at-law^  to  enjoy  the  whole." 

The  decree  accordingly  declared,  that  the  heirs-at  Jaw  were 
entitled  to  the  capital,  and  the  accumulation  since  the  death  of 
the  tenant  for  life. 

The  tone  of  this  judgment  shows  how  strong  the  tide  of 
opinion  was  beginning  to  set  in  against  the  heir.  The  reliance 
placed  by  Sir  W .  Grant  upon  the  fact  of  the  testator  having 
blended  real  and  personal  property  together  in  the  gift  to  the 
heir,  has  since  given  rise  to  an  opinion  that,  in  the  absence  of 
this  circumstance,  the  heir  would  have  been  excluded.  But  it 
is  clear  that  Sir  W.  Grant  held  that,  even  under  a  bequest  of 
pure  personalty,  the  heir  may  take  as  persona  designata, 
"  There  is  no  doubt  that  the  heir-at-law,  properly  and  technically 
speaking,  may  take  personal  property  bequeathed  to  him  by 
that  description.^* 

The  circumstance  of  freehold  and  copyhold  estates  being 
blended  in  the  same  gift  with  leasehold  lands,  may  account  for 
the  absence  of  discussion  as  to  the  claim  of  coheiresses,  as  such, 
to  the  latter,  in  the  next  case  in  order,  which  came  before  Lord 
Eldon,  C,  at  the  close  of  the  same  year :  Swaine  v.  Burton 
(December,  1808,  15  Ves.  865).  There  the  gift  was,  after  the 
death  of  the  tenant  for  life,  ''  to  the  heir  or  heirs-at-law  of 
W.  C,  and  the  heirs,  executors,  or  administrators  of  such  heir  or 
heirs-at-law;'*  and  the  will  directed  trustees,  to  whom  the  legal 
estate  in  the  premises  had  been  devised,  to  convey  and  assign 
the  premises  "  unto  the  said  heir  or  heirs  of  W.  C.  accordingly.*' 
Lord  Eldon  held,  that  coheiresses  of  W.  C,  although  they 
happened  to  be  also  coheiresses  of  the  testatrix,  took  the  pro- 
perty, not  as  coparceners  by  descent,  but  as  joint  tenants  by 
purchase ;  and,  therefore,  subject  to  survivorship,  observing : — 
"  This  is  not  merely  a  devise  of  freehold  estate,  but  a  disposition 
of  leasehold,  freehold,  and  copyhold  lands.  There  is  no  doubt 
that  the  leasehold  estate  in  equity  would  be  taken  by  them  as 
purchasers,^' 

In  reference  to  the  claim  of  the  heir  as  such  to  personal 
property  bequeathed  as  in  Swaine  v.  Burton,  it  is  worthy  of 
remark,  that  not  only  had  Lord  Eldon  no  doubt  that  the  heir; 

VOL.  LI.  NO.  cm.  2  A 


846  New  Leading  Cases, 

wag  entitled,  but  Lord  Alyanley,  whose  dictum  in  HoUoway  v, 
Holloway  was  the  first  occasion  of  the  attempts  to  exclude  the 
heir,  wag  of  the  same  opinion.     The  will,  which  was  the  subject 
of  the  suit  in  Swaine  v.  Burton,  had  been  before  Lord  Alvanley 
in  a  previous  suit,  which  seems  to  .have  been  entitled  Burton  v. 
Knowlton  (see  16  Ves.  366,  compared  with  3  Ves.  106);  and 
by  the  decree  in  that  suit,  in  1798,  it  was' declared  that  the 
parties  were  entitled  "  as  the  coheiresses  'of  W.  C/'    Lord 
Eldon's  decision  in  Swaine  v.  Burton  is  less  important,  perhaps, 
in  reference  to  the  claim  of  the^heir  as  against  the  next  of  kin, 
who,  as  such,  do  not  appear  to  have  been  represented,  than  as 
determining  the  nature  of  the  interests  taken  by  coheirs  under 
a  bequest  to  them  as  persoruB  designatte.     Lord  Eldon  held, 
that  coheirs  taking  personalty  under  such  a  bequest,  took  as 
joint  tenants,  and  therefore  subject  to  survivorship;  and  the 
bill,  which  had  been  filed  by  the  heir  and  representative  of  a 
deceased  coheiress,  was  dismissed. 

Twenty  years  appear  to  have  passed  without  a  decision  upon 
the  relative  merits  of  the  claims  of  the  heir,  and  the  (so-called) 
next  of  kin ;  but,  in  1828,  we  find  a  decision  by  Sir  John  Leach, 
in  Mounsey  v,  Blamire,  which,  as  there  was  nothing  but  an 
oKter  dictum  to  oppose  to  it,  ought,  as  it  should  seem,  to  have 
set  the  question  at  rest.  If  Gwynne  v.  Muddock  and  Swaine 
V,  Burton  were  liable  to  be  explained  away  on  the  ground  that 
in  those  cases  real  estate  was  blended  in  the  same  devise  with 
personalty,  Mounsey  v.  Blamire  was  in  no  such  danger.  There 
the  gift  was  of  pure  personalty,  and  yet  the  heir  was  held 
entitled.  The  sanction  which  that  decision  has  received  from 
the  House  of  Lords,  in  De  Beauvoir  v.  De  Beauvoir,  entitles 
the  case  of  Mounsey  t;.  Blamire  to  be  treated  as  a  leading  case 
in  favour  of  the  heir. 

In  Mounsey  v.  Blamire  (Rolls,  25  March,  1828,  reported 
4  Buss.  384),  the  testatrix,  by  her  will,  inter  alia,  devised 
real  estate  to  a  person  whom  she  described  her  kinsman,  and 
who  was  not  her  heir-at-law,  and  directed  him  to  assume  her 
name  and  arms.  By  a  codicil  to  her  will,  she  gave  several 
pecuniary  legacies,  and  amongst  others  the  following : — *'  To 
my  heir  4,000/.^'  At  the  death  of  the  testatrix,  three  persons 
were  her  coheirs-at-law ;  and  the  question  in  the  cause  was, 
who  was  to  take  this  legacy  ? — whether  the  three  coheirs,  or 
the  next  of  kin,  or  the  devisee  of  the  real  estates,  who,  it  was 
argued,  was  hares  foetus. 

On  behalf  of  the  next  of  kin,  it  was  argued,  upon  the 
authority  of  Lord  Alvanle/s  dictum  in  Holloway  r.  Holloway, 
and  the  decision  of  Sir  W.  Grant  in  Vaux  r.  Henderson,  that 
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the  rule  of  the  Court  was,  that  the  term  heir  is  in  general  to  be 
<X)nstrued  vriith  reference  to  the  species  of  property  which  is  the 
subject  of  disposition,  and  that  when  used  with  reference  to 
personal  property,  it  means  ''next  of  kin/'  To  this  it  was 
replied,  in  behalf  of  the  heir,  that  in  Holloway  v.  HoUoway 
the  intention  of  the  testator  was,  that,  in  the  events  which 
happened,  the  sum  in  question  should  revert  to,  and  be  a  part 
of,  his  general  estate;  and  that  in  Vaux  v.  Henderson  the 
object  was,  if  Vaux  died  before  the  testator,  to  substitute  for 
him  those  who  might  be  his  heirs,  that  is  to  say,  those  who 
were  his  heirs  to  that  particular  species  of  property ;  and  that 
both  cases  were,  therefore,  distinguishable  fix)m  the  case  before 
the  Court. 

Sir  John  Leach,  M.R.,  having  determined  that  there  was  no 
ground  for  the  claim  of  the  devisee,  or  lugres /actus,  and  that 
the  question  was  between  the  coheirs  and  the  next  of  kin^ 
said : — 

"  In  the  construction  of  a  will,  every  word  is  to  be  understood  in 
its  legal  and  ordinary  sense,  unless  it  be  controlled  by  the  context ; 
and  there  is  no  expression  in  this  will  or  codicil  to  control  the  natural 
and  ordinary  sense  of  the  word  *  heir.'  It  is  said  that  the  subject  of 
the  gift  being  money,  the  natural  and  ordinary  sense  of  the  word  is 
thereby  controlled,  and  it  is  necessarily  to  be  inferred,  that  by  the 
word  *  heir^  the  testatrix  meant  such  persons  as  by  law  would  inherit, 
not  her  real  estate,  but  her  money.  ITiis  a/ppea/rs  to  me  to  he  hy  no 
fneane  a  necessary  inference.  Why  may  it  not  be  reasonably  intended 
that  a  testatrix,  who  gives  to  another  that  real  estate  which  the  heir 
would  inherit,  if  she  had  not  otherwise  disposed  of  it,  means  to  make 
him  some  compensation  by  a  pecuniary  legacy  ? 

"  No  authority  has  been  cited  which  is  expressly  in  point.  Where  the 
word  *  lieir^  is  used  to  denote  succession,  there  it  may  he  well  understood 
to  mean  su^h  person  or  persons  as  would  legally  succeed  to  the  property 
according  to  its  nature  and  quality  ;  as  in  Vaux  v.  Henderson,  whicn 
has  been  principally  relied  upon  m  the  argument,  and  in  the  &.miliar 
case  of  a  gifb  of  personal  property  to  a  man  and  his  heirs.  But 
where  the  word  is  ttsed,  not  to  denote  succession,  hut  to  describe  a 
l^atee,  and  there  is  no  context  to  explain  it  otherwise,  then  it  seems  to 
me  to  he  a  substitution  of  conjecture  in  the  place  of  clear  expression^ 
if  I  em  to  depart  from  the  nattiral  and  ordinary  sense  of  the  word 
*  heir.^  The  coheirs,  therefore,  must  take  the  4,000^.  as  joint^ 
tenants." 

The  view  here  taken  of  the  grounds  of  the  decision  in  Vaut 
V,  Henderson,  is  confirmed  by  the  case  of  Gittings  v.  McDermott, 
which,  if  Mounsey  v.  Blamire  is  entitled  to  be  considered  a 
leading  case  in  favour  of  the  heir  in  cases  where  the  term  ''  heir" 
is  not  used  to  denote  succession,  ought,  in  its  turn,  to  be  treated 
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as  constituting^  with  Vanx  v.  Henderson,  the  leading  authorities 
for  excluding  the  heir  in  cases  of.  succession  and  substitution. 
But  before  we  arrive  at  Gittings  t;,  McDennott,  two  previous 
decisions,  to  which  Lord  Brougham  in  that  case  makes  reference, 
should  be  briefly  noticed:  the  decisions  in  Tedwell  v.  Ariel 
(3  Madd.  403),  and  in  Waite  v.  Templer  (2  Sim.  524). 
In  the  first    of  these   cases  the    testator,  among  several 

S^uniary  legatees,  gave  and  bequeathed  to  his  daughter^ 
orothy,  the  sum  of  600/.,  and  proceeded  to  direct  as  to  all 
such  legacies  that  they  should  be  paid  by  his  trustees  at  the 
end  of  one  year  next  after  lus  decease,  ^'or  to  their  several 
and  respective  heirs/^  Dorothy  died  during  the  life  of  the 
testator.  Sir  John  Leach,  Y.C,  held,  that  the  legacy  of  600/. 
lapsed ;  and  Lord  Brougham's  observation  in  referring  to  this 
dedsion  is,  that  it  is  important  as  showing  that  the  use  of  the 
word  "  heirs''  did  not  raise  any  doubt  as  to  the  party  substituted, 
its  meaning  being  sufficiently  definite ;  and  that  if  the  direction 
had  been  that  the  legacies  should,  at  the  testators  death,  be 
paid  to  the  legatees  or  their  respective  heirs,  such  a  gift  would 
have  prevented  a  lapse,  and  entitled  the  legatee's  neost  qf  kin 
(sic).^  In  Waite  v.  Templer,  where  the  bequest  was  of  one-fifth 
part  of  the  testator's  remaining  property  (personalty)  to  Thomas 
P.,  ^^  or  to  his  heirs,  executors,  administrators,  or  assigns  for 
ever,"  the  Yice-Chancellor,  by  deciding  that,  Thomas  P.  having 
died  before  the  testator,  the  bequest  was  void  for  uncertainty, 
relieved  himself  from  the  necessity  of  deciding  between  the  heir 
and  next  of  kin  of  Thomas  P.  This  decision,  erroneously  attri- 
buted in  the  principal  case  to  Sir  John  Leach,  having,  in  fact^ 
been  pronounced  by  Sir  L.  Shadwell,  V.C,  and  which  is  dis- 
approved of  by  Lord  St.  Leonards  in  the  principal  case,^  is 
chiefly  remarkable,  so  far  as  the  present  question  is  concerned, 
for  Lord  Brougham's  remark  (2  M.  &  K.  78,  79),  that  no  one 
can  careftiUy  read  the  judgment  of  the  Vice-Chancellor  without 
coming  to  the  conclusion  that,  had  the  gift  been  '^  to  Thomas 
p.,  or  to  his  heirs,"  the  decision  would  have  been  that  there 
was  no  lapse,  and  that  the  next  of  kin  (sic)  was  entitled.  In 
Gittings  V.  McDermott,  Lord  Brougham  had  an  opportunity  of 
settling  the  law  in  accordance  with  his  view  on  this  subject. 

In  that  case,  which  was  heard  at  the  Bolls  in  Jidy,  1833,  kdSl 
by  the  Lord  Chancellor  in  May,  1834  (reported  2  M.  &  K.  69), 
the  testator  gave  to  the  children,  nominatim,  of  bis  sister 
Elizabeth,  ^'  or  to  their  heirs/'  certain  pecuniary  legacies;  and 

^  Gittings  V,  McDennotfc,  2.  M.  &  E.  78. 

2  De  BeauToir  v.  De.  Beauvoir,  3  H.  L,  C.  557. 
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gave  all  the  residue  of  his  property  (personalty)  in  equal  shares 
to  each  of  his  sisters/ Mary  and  Sarah,  "a»rf  upon  their  deaths 
respectively  to  their  heirs/*  The  testator's  sisters,  Mary  and 
Sarah,  and  three  of  the  children  of  his  sister  Elizabeth,,  died 
during  his  life.* 

Sir  John  Leach,  M.R.,  said  that-^— 

''  As  a  will  speaks  at  the  death  of  the  testator,  unless  the  testator's 
intentions  were  clearly  manifested  to  the  contrary,  tWs  testator,  by 
giving  the  several  legacies  of  stock  to  tbe  children  of  his  sister,  or  to 
their  representatives,  plainly  intended  that,  if  any  of  the  children 
should  not  be  living  at  his  death,  their  representatives  should  take 
by  substitation.  This  was  the  effect  of  the  word  *  or,'  which  differed 
wholly  from  that  which  must  have  1)een  given  to  the  bequest,  had  the 
word  '  and '  been  used.  In  like  manner,  the  testator's  intention,  by 
the  residuary  dause,  was,  not  that  his  Bisters  Mary  and  Sarah  were 
to  take  the  absolute  propertv,  but  that  upon  their  deaths,  respectively, 
whenever  such  deaths  should  happen,  the  property  should  go  to  their 
heirs.  He  was  of  opinion,  therefore,  that  the  residuary  gift  did  not 
lapse,  upon  the  death  of  the  sisters,  Mary  and  Sarah,  in  the  lifetime 
of  the  testator,  but  that  it  went  to  those  who  would  have  taken  it  hf 
succession  had  the  persons  to  whom  the  life  interest  was  given  survived 
the  testator,^* 

"With  respect  to  the  import  of  the  word  ''heirs,"  the  Court 
continued — 

'^  Its  construction  must  be  governed  by  the  nature  of  the  property ; 
and  this  property  being  personal,  those  who  succeed  to  it  are  not  tae 
heirs-at-law,  but  the  next  of  kin.  In  the  case  of  Mounsey  v,  Blamire, 
the  word '  heir'  was  a  mere  word  of  description,  and  it  was  impossible 
to  give  to  that  word  any  other  than  its  legal  and  technical  significa- 
tion. There  happened  to  be  coheirs,  and  the  Court  was  consequently 
of  opinion,  to  which  opinion  it  still  adheres,  that  such  cohefrs,  as  ^«f- 
sonce  d&signata  under  the  word  *  heir,'  were  entitled." 

This  decision  was  affirmed,  on  appeal,  by  Lord  Brougham,  C. 
The  following  passage,  however,  from  the  judgment  of  Lord 
Brougham  requires  notice,  as  having  met  with  misconstruction : 

"  It  may  be  said,  that  no  distinct  substitution  is  made,  inasmuch 

^  '  In  the  course  of  the  ar^ment  in  this  case,  Sir  John  Leach,  M.It.,  is 
reported  to  hare  made  the  following  observations  in  reference  to  the  gift 
to  the  children  of  Elizabeth ;  after  observing  that  the  word  '*  or  "  clearly 
implied  a  substitution,  and  that  there  was  consequenUj  no  lapse,  "  the 
word  heir  mast,  in  respect  of  personal  property,  be  taken  to  mean  next  of 
kin.**  It  is  only  necessary  to  refer  to  the  jud^ent  of  the  same  judge 
in  Mounsey  v,  filamire  (stiprd),  to  show  that  this  sentence  was  intended, 
not  as  a  general  proposition,  but  as  subject  to  what  had  gone  before,  so  as 
to  amoimt  to  this,  that  where  the  word  "  heirs  **  is  clearh  a  word  of  sue- 
cession  or  substitution,  it  must,  in  respect  of  personalty,  be  taken  to  mean 
next  of  kin,  so  called. 
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as  the  words '  heirs'  is  of  ambiguous  import  when  applied  to  a  legaey. 
But  there  is  really  nothing  in  this  objection ;  for  the  sense  in  which 
this  ward  shall  he  taken,  when  applied  to  personcdUfy  is  fixed  hy  mcmy 
decisions.  It  designates  the  heir  of  the  personally  that  is,  the  next 
of  kin.  So  Lord  Alvanlej  held,  in  Houoway  v.  Holloway,  though 
the  point  was  not  necessary  to  be  decided.  In  Lowndes  v.  Stone, 
the  Court  held  that  a  gift  of  the  residue  to  the  testator's  "next 
of  kin,  or  heir-at-law,"  carried  it  to  the  next  of  kin ;'  and  in  Vaux  v. 
Henderson,  a  gift  of  200^.  to  A.,  and  if  he  died  before  the  testator, 
then  to  his  heirs,  was  held  by  Sir  Wm.  Grant  a  gift  to  the  next 
of  kin." 

Taken  alone^  the  passage  in  italics  would  lead^  and  has  led^ 
to  the  conclusion  that  Lord  Brougham^s  opinion  was  in  favour 
of  the  lax  interpretation  of  the  word  '^heir/'  in  all  cases  where  it 
occurs  in  connection  with  personal  property.  It  will  be  ob- 
served^ however^  that  in  the  part  of  the  judgment  preceding  the 
passage  in  question,  he  had  established  that^  in  the  gift  to  the 
children  of  Elizabeth,  or  to  their  heirs,  the  words  '^  or  to  their 
heirs''  were  to  be  construed  as  words  of  substitution,  unless  it 
could  be  shown  that  the  word  "  heirs,''  when  applied  to  per- 
sonalty, was  so  ambiguous  as  to  prevent  such  a  construction. 
The  object  of  the  passage  in  italics  is  simply  to  show  that  the 
word  '^  heirs"  is  not  so  ambiguous.  Taken  in  connection  with 
the  context,  the  passage  in  italics  will  then  amount  to  no  more 
than  this — that  the  word  "  heirs,"  when  applied  to  personalty, 
and  when  from  the  context  it  appears  to  be  used  as  a  word  of 
substitution,  designates  the  heir  of  the  personalty,  that  is,  what 
Lord  Brougham  caUs  the  next  of  kin.  Thus  modified,  the 
passage  is  in  accordance  with  the  authorities ;  and  it  is  clear 
from  Lord  Brougham's  concurrence  in  the  judgment  in  the 
principal  case  {infi'a),  that  this  modification  is  to  be  implied. 

Up  to  this  point  no  decision  had  been  pronounced  by  which 
the  heir  was  excluded  from  a  gift  of  personal  property,  except 
upon  one  of  two  grounds,  viz.,  either  that  the  word  '^  heir"  was 
used  in  the  gift  as  a  word  of  limitation,  or  that  it  was  used  as  a 
word  of  substitution.  In  the  instance  which  follows,  a  decision 
against  the  heir  was  made,  in  a  case  in  which  neither  of  these 
grounds  was  met  with,  and  which,  if  rightly  reported,  would  go 
the  length  of  supporting  to  the  utmost  the  proposition  adverted 
to  at  the  coDMnencement  of  this  paper,  that  in  gifts  of  personal 
property  the  word  "  heir"  is  in  all  cases  to  be  construed  "  next 
of  kin." 

^  It  has  been  seen  that  this  was  not  the  case,  the  decree  in  Lowndes  v. 
Stone  being  that  the  property  must  be  distributed  according  to  the  statute." 
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In  Evans  i;.  Salt  (Bolls,  April  4,  1848,  rep.  6  Besr.  266), 
James  Salt,  by  his  will,  among  other  things,  gave  to  Sarah 
Evans,  his  reputed  natural  daughter,  for  her  use  and  benefit 
only  during  her  life,  and  after  her  death  to  be  equally  divided 
amongst  her  children,  the  sum  of  1,000/.  Three  per  Cent.  Consols; 
and  also  to  James  Brown,  his  reputed  natural  son,  the  sum  of 
1,0002.  Three  per  Cent.  Consols,  for  his  own  use  and  benefit  during 
his  Ufe,  and  at  his  death  to  his  children,  equally,  or  in  default 
of  issue,  to  the  heirs  of  Sarah  Evans.  James  Brown  died  in 
1842,  without  having  been  married.  Sarah  Evans  died  in  1837. 
The  plaintiff,  her  eldest  son  and  heir-at-law,  claimed  the  fund 
on  which  the  1,000/.  had  been  invested.  The  petitioners,  the 
next  of  kin  of  Sarah  Evans,  also  claimed  the  fund  under  the 
ultimate  limitation  to  the  heirs  of  Sarah  Evans.  It  was  con- 
tended, in  support  of  the  petition,  that,  having  regard  to  the 
nature  of  the  property,  the  word  '*  heirs'*  must  be  construed 
"  next  of  kin.''  Lord  Langdale,  M.B.,  although  Mounsey  t;. 
Blamire  was  urged  upon  him  in  favour  of  the  heir,  ^was 
of  opinion  that  the  next  of  kin  were  entitled,  and  ordered 
accordingly." 

This  decision  was  directly  at  variance  with  Mounsey  v. 
Blamire.  In  Mounsey  v.  Blamire  4,000/.  was  given  to  the  heir, 
and  Sir  J.  Leach  held  the  heir  entitled.  In  Evans  v.  Salt 
1,000/.  was  given  to  the  heir,  and  Lord  Langdale  held  the  heir 
excluded.  Each  was  a  gift  of  pure  personalty ;  each  had  dicta 
to  support  it.  The  former,  it  is  true,  was  supported  by  prin- 
ciple, having,  as  we  have  seen,  the  argument  by  analogy  from 
the  rule  of  law  in  the  case  of  lands  in  gavelkind  and  lands  in 
borough  English.     The  question  was,  which  would  be  upheld  ? 

Three  cases  intervened  between  the  decision  in  Evans  r.  Salt 
and  that  in  the  principal  case,  viz.,  Boydell  t;.  Golightly,  Ware 
V.  Rowland,  and  Tetlow  v.  Ashton;  but  by  none  of  these, 
although  all  are  important,  could  the  question  be  considered 
as  determined. 

In  Boydell  v.  Golightly  (December;  1844,  rep.  14  Sim.  827), 
the  teiitator  gave  freehold  and  copyhold  estates  and  personal 
estate  to  trustees  (whom  he  appointed  his  executors).  Upon  trust, 
out  of  his  personal  estates,  and  by  sale  or  mortgage  of  his  free- 
hold and  copyhold  estates,  to  raise  money  sufficient  to  pay  his 
debts,  funeral  expenses,  and  legacies,  and  out  of  the  rents  and 
interest  of  so  much  of  his  real  and  personal  estate  as  should  not 
be  sold  or  disposed  of  for  these  purposes,  to  pay  certain  annui- 
ties and  such  sums  as  his  trustees  should  think  sufficient  for  the 
maintenance  of  his  son  John  and  his  children  (if  he  should  have 
any) ;  and  to  accumulate  the  residue  of  the  rents  and  interest 
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during  the  life  of  John  j  and  after  John's  decaase,  to  stand/ 
ifeised  of  his  real  estates^  in  trust  for  John^s  first  son  and  the 
heirs  of  the  body  of  such  first  son  successively  as  they  should 
be  in  priority  of  birth,  and  for  the  several  and  respective  heirs 
of  the  body  and  bodies  of  every  such  son,  and  for  default  of 
such  issue^  for  A.  for  life,  with  remainder  to  his  sons  in  tail^ 
with  remainder  to  B.  and  his  sons,  and  to  C.  and  D.  and  theiiT 
sons  in  like  manner,  with  remainder  "  in  trust  for  his  own  right 
heirs  for  ever:''  and  he  declared  that  his  tru&tees  and  executors 
should  stand  possessed  of  his  freehold  estates,  and  of  all  bis 
chattelhold  and  personal  estate  and  effects  after  the  death  of 
Johuj  '^  in  trust  for  such  person  and  persons,  in  the  same  order 
of  successioui  and  for  such  and  the  same  estates^  rights,  and 
interests^  and  with  such  remainders  over  as  were  thereby  limited 
or  declared  concerning  his  aaid  freehold  and  copyhold  estates, 
so  far  as  the  nature  of  the  said  freehold  and  other  personal 
estate  and  effects,  the  rules  of  law  and  equity,  the  deaths  of 
parties  and  other  contingencies  would  admit  of<  The  testator 
died  in  1780.  His  son  John  was  his  heir-at-law  and  customary 
heir.  John  and  A.|  B.|  C,  and  D.,  died  without  issue.  By  the 
decree  made  on  the  hearing  in  1843,  it  was  dedared  that  the 
ultimate  limitation  or  trust  to  or  for  the  right  heirs  of  the 
testator,  vested  on  his  decease  to  his  son  Jolm  a6  his  h^-at-> 
law  and  customary  heir.  Upon  the  cause  coming  on  to  be 
beard  on  further  chrections,  the  personal  representatively  of  the 
testator's  widow^  as  well  as  the  personal  representatives  of  his 
son  John,  as  his  sole  next  of  kiuj  being  before  the  Court,  it  was 
declared  that  the  ultimate  trust  of  the  testator's  leasehold, 
chattelhold^  atid  personal  estate  and  effects,  vested,  on  his 
decease,  in  John,  his  heir-at^aw ;  his  honour  observing : — 

'^  Nothing  can  be  more  plain  than  that  the  testator  meant  that, 
by  the  operation  of  a  trust,  to  be  executed  by  the  trustees  according 
to  the  rules  of  this  Court,  all  the  persons  who  were  to  take  estates 
in  the  freehold  and  copyhold  property,  should  take  corresponding 
interests  as  far  as  the  law  would  allow  m  the  personal  estate ;  and,  if 
it  be  the  true  construction  of  the  will  that  these  words,  which  con- 
tain the  limitation  of  the  freehold  and  copyhold  estates  m  trust  lor 
the  testator's  own  right  heirs,  designate  the  person  who  answered 
l^he  description  of  the  testator's  heir-at-law  at  his  death,  it  appears 
to  me,  that  the  Court  of  Chancery  would  of  necessity  be  bound  to 
say  that,  in  the  settlement  to  be  made  immediately  after  the  testa- 
tor's death,  that  pei^on  should  be  the  person  named  to  take  the 
personalty." 

This  case,  like  Gwynne  v.  Muddock  {siipra)^  was  explained 
away  on  the  ground  that  real  estate  might  be  said  to  be^  ix^ 
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effect,  bleudedi  by  virtue  of  the  limitations,  with  the  pefsonalty ; 
a  mode  of  neutralizing  the  authority  of  the  case  which  is 
strongly  disapprored  of  by  the  Lord  Chancellor  in  the  principal 
case.     Nevertheless,  it  passed  current. 

The  next  case.  Ware  v.  Rowland,  though  constantly  referred 
to  in  the  text  books  as  an  authority  on  the  relative  claims  of  thd 
heir  and  the  next  of  kin,  under  a  bequest  of  personal  property, 
seems  as  indeterminate  fas  that  of  HoUoway  v,  Holloway,  with 
which  Lord  Cottenham  laboured  to  show  that  it  was  ^'  quatuot 
pedibue*^ 

In  Ware  v.  Rowland  (V.  C.  of  England,  June,  1847,  rep* 
15  Sim.  587 ;  Lord  Chancellor,  January,  1848>  rep.  2  Phill,  686), 
the  principal  question,  as  in  Holloway  e.  H(dloway,  was  as  to 
the  time  when  the  person  answering  the  description  of  heii'-'at- 
law  of  the  testator  was  to  be  ascertained.  The  testator  directed 
his  executors  to  set  apart  a  sum  of  stock  to  answer  an  annuity 
of  600/.,  to  be  paid  to  his  daughter  Anna  Maria  (who  was  th^ 
his  only  surviving  child)  for  her  life,  and  on  her  death  to 
divide  tne  principsd  among  her  children,  if  she  should  leave  any^ 
on  their  respectively  attaining  twenty<*four ;  if  no  child,  or  none 
who  should  attain  that  age,  to  pay  thereout  two  small  legacies  j 
*'  and  all  the  rest  and  residue  of  the  said  principal  fund  he  gave 
and  bequeathed  to  and  amongst  his  heir&->at-law  share  and  share 
alike  )'*  and  in  a  subsequent  part  of  his  will  he  appointed  his 
daughter,  by  name,  his  general  residuary  legatee.  The  testatoi* 
died  in  1808,  leaving  his  wife  and  his  daughter,  but  no  other 
issue,  surviving.  His  wife  died  in  1815.  His  daughter  died 
intestate  and  a  spinster  in  1844.  The  defendant  Rowland,  her 
personal  representative^  was  also  personal  representaiive  of  the 
testator^s  widow.  The  bill  was  filed  by  the  trustees,  to  have 
the  rights,  shares,  and  interests  of  the  persons  entitled  to  the 
residue  of  the  fund  ascertained.  It  stat^  that  Rowllmd>  as  the 
personal  representative  of  the  testator's  wife  and  daughter, 
claimed  th6  whole  fund,  alleging  that  by  the  testator^s  will>  his 
next  of  kin  living  at  his  death  were  entitled  to  it,  and  that  his  wife 
and  daughter  were  such  next  of  kin,  or  that  his  daughter  was 
alone  such  next  of  kin ;  and  that  Rowland,  as  the  personal 
rept*esentativ6  of  the  daughter,  also  claimed  the  whole  residue 
of  the  fund,  alleging  that  it  was  specifically  bequeathed  to  the 
testator's  heirs-at-law,  and  that  his  daughter  was  his  heir-at^ 
law  at  his  decease.  The  fund  was  also  claLned  by  the  testator's 
heirs><at^law  at  the  time  of  the  decease  o^  his  daughter,  by  the 
testator's  next  of  kin  at  her  decease,  and  by  certain  other  per- 
sons who  would  have  been  the  testator's  next  of  kin  at  his 
deaths  and  ^ititled  to  his  personal  estate  acccnfding  to  the  Statuses 
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of  Distribution^  if  his  wife  and  daughter  had  died  in  his  lifetime. 
The  dedaration  of  the  V.  C.  of  Engbind  was,  'Hhat,  in  the 
events  that  have  happened,  the  person  who  was  the  heir-at-law 
of  the  testator  at  the  time  of  his  decease  was,  and  that  BowUmd^ 
as  the  personal  representative  of  Anna  Maria,  who  was  such  heir^ 
at'law  of  the  testator,  is,  entitled  to  the  fund/*  ^ 

The  person  who  was  the  s(de  next  of  kin  of  the  testator 
at  his  daughter's  death,  having  appealed  from  this  decree. 
Lord  Cottenham,  C,  dismissed  the  appeal  with  costs,  ob- 
serving, *'  the  daughter  filling  the  characters  both  of  heir  and 
next  of  kin  '*  (t.  e,  at  the  time  of  the  testator's  death),  ^*  no 
question  arises  as  to  whether  she  took  the  fund  in  the  one 
character  or  in  the  other."  ^ 

In  Tetlow  v.  Ashton  (15  Nov.  1850,  V.  C.  Knight  Bruce, 
21  Law  J.,  N.  S.,  Chan.  53),  the  testator  devised  and  bequeathed 
all  his  real  and  personal  estate  to  trustees,  upon  trust  to  pay 
the  income  to  R.  H.  for  life^  and  should  R.  H.  leave  lawful 
issue,  such  issue  to  be  entitled  to  ^'all  my  estates  as  aforesaid,'* 
share  and  share  alike ;  and  in  the  event  of  R.  H.  dying  without 
lawful  issue,  ^^my  will  and  mind  is  and  are  that  the  whole  of 
my  said  estates,  both  real  and  personal,  go  to  the  heir-at-law  of 
my  family  then  living,  whoever  the  same  may  be,**  The  bill  was 
filed  by  plaintifis,  ^^  on  behalf  of  themselves  and  all  other  per- 
sons then  next  of  kin  of  the  testator,  according  to  the  Statute 
of  Distributions;**  stating  that  R.  H.  was  living,  and  had  no 
issue,  and  praying  an  account  of  the  personal  estate,  and  to 
have  it  properly  secured  for  their  benefit. 

Demurrer  allowed. 

Vice-Chancellor  Knight  Bruce : — 

"  It  is  said  that  these  words  mean  the  testator's  next  of  kin  {sic), 
I  have  not  heard  any  reasonable  argument  in  favour  of  this  sug- 
gestion. The  testator  has  used  words  both  familiar  to  the  law  and 
colloquially  familiar,  which  no  person,  professional  or  unprofessional, 
can  misunderstand.  I  take  the  words  *  the  heir-at-law  of  my  family  • 
to  mean  either  the  person  who  should  then  [».  e,  at  the  future  period 
which  the  testator  mentions]  be  his  heir-at-law,  or  the  person  who 
should  then  be  his  heir-at-law  on  his  father's  side.  Each  of  these 
altogether  excludes  the  claim  here  made.  If  there  were  any  con- 
nectmg  or  explanatory  context,  the  case  must  be  different.  I  give 
no  opinion  how  the  case  would  have  stood  if  the  word  *  heirs '  had 
been  used  instead  of  *  heir.'     On  that  I  say  nothing." 

An  observation  which,  doubtless,  will  give  occasion,  or  be 
twisted  into  an  occasion,  for  an  attempt  to  exclude  the  heir, 
the  next  time  the  word  ^^  heirs,''  in  the  plural,  is  used  under 
similar  circuuistances. 
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Tetlow  V.  Ashton,  like  Gwynne  r.  Haddock,  was  a  case  of 
blended  real  and  personal  estate,  and  therefore,  it  was  con- 
tended, did  not  settle  the  law  in  the  case  of  a  bequest  of  pure 
personalty;  and,  indeed,  if  this  argument  were  pressed  to  its 
full  length,  it  would  be  equally  applicable  to  De  Beauvoir  v* 
De  Beauvoir,  the  principal  case;  but  in  De  Beauvoir  v.  De 
Beauvoir  all  the  authorities  were  submitted  to  an  analysis  and 
investigation,  and  became  the  subject  of  judicial  observation, 
which,  considering  the  authority  of  the  judge  who  moved  the 
judgment  of  the  House,  will  suffice,  it  is  hoped,  to  set  the 
questions  they  had  raised  at  rest. 

In  the  principal  case  the  testator  devised  all  his  estates 
in  the  funds  of  England,  and  all  his  manors,  messuages^ 
lands,  &c.,  both  freehold,  leasehold,  and  copyhold,  to  A.,  B.,  and 
C,  and  their  sons,  in  strict  settlement;  '^and  for  default  of 
such  issue,  to  his  own  right  heirs  for  ever;'*  and  he  empowered 
his  trustees  to  invest  the  residue  of  his  personal  estate  in  the 
purchase  of  freehold  lands  in  England,  and  to  convey  the  same 
to  such  of  the  uses  thereinbefore  declared,  of  his  manors, 
messuages,  lands,  and  premises  devised  by  his  will,  as  should 
be  therein  subsisting.  A.  and  B.  died  in  the  testator's  lifetime^ 
C.  was  his  heir-at-law  and  executor,  and  had  no  issue  male. 
The  testator^s  next  of  kin  filed  a  bill  against  C,  praying, 
amongst  other  things,  for  a  declaration  that,  in  the  event  of  C. 
dying  without  leaving  issue  male,  the  plaintiff  would  be  entitled 
to  the  testator's  personal  estate.  A  general  demurrer  to  the 
bill  having  been  allowed  by  the  late  Vice-Chancellor  of  Eng- 
land (15  Sim.  163),  the  plaintiff  appealed  to  the  House  of 
Lords. 

The  Lord  Chancellor  (Lord  St.  Leonards),  in  moving  that 
the  judgment  of  the  Court  below  should  be  affirmed,  said  the 
question  must  be  decided,  first,  upon  the  intention  of  the 
testator,  as  it  must  be  collected  from  the  face  of  the  will, 
without  reference  to  any  rule  of  law ;  and  then  the  rules  of  law 
must  be  applied  to  the  intention  so  collected,  in  order  to  see 
how  far  their  lordships  were  at  liberty,  according  to  the  prin- 
ciples of  law,  to  carry  that  intention  into  effect.  In  reference 
to  the  first  question,  the  Lord  Chancellor  then  entered  at  great 
length  into  a  minute  and  elaborate  examination  of  the  circum- 
stances which  he  conceived  indicative  of  the  testator's  inten- 
tion, which  led  him  to  thie  following  conclusion : — 

"  Upon  the  whole,  I  cannot  entertain  any  doubt  that  the  intention 
of  the  testator,  if  the  law  would  allow  that  intention  to  be  carried 
into  effect,  was  to  make  this  a  blended  property,  to  give  to  it  the 
character  of  real  estate ;  and  as  regards  the  disposition  of  it,  whether 
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in  the  ond  (ihiimoier  or  the  other,  to  give  it  to  the  uoAQ  person  in 
reversion^  preciselj  fts  he  had  given  it  to  the  same-persons  in  posses-^ 
■ion  in  the  different  limitations  which  he  had  introduced,  and  which 
were  not  so  properly  applicahle  to  it  as  in  the  case  of  this  gifb  of  the 
reversion  to  the  person  who  filled  the  character  of  his  right  heir. 

^  The  power  to  invest  the  property,  I  consider,  greatljr  aids  thia 
construction.  I  do  not  construe,  and  I  advise  your  lordships  not  to 
construe,  the  power  to  convert  as  amounting  to  an  absolute  con* 
tersion.  It  is  not  necessary  that  we  should  do  so ;  hut  still  t  consider 
the  power,  which  is  here  made  subject  to  the  usual  check  of  the 
consent  of  the  tenant  for  life,  to  he  a  clear  indication  of  the  intention 
of  the  testator  to  treat  these  blended  estates  in  the  same  manner  air 
he  has  treated  his  real  estates;  and  it  leaves  no  doubt  upon  my 
mind  as  to  what  was  the  intention  of  this  testator.*' 

He  then  proceeded  to  the  second  branch  of  the  inqtiiry  t — 

*'  Then  the  question  arises,  are  we  at  libertv  by  law  fco  give  efiect 
to  that  intention  ?  I  atn  not  aware  of  a  single  case  which  militates 
a^inst  such  a  construction.  No  such  case  has  been  cited.  I  have 
diligently  attended  to  evervthing  which  has  been  quoted  at  the  bar, 
and  I  am  sure  nothing  nas  l^en  omitted  that  could  have  been 
brought  forward ;  but  I  know  of  no  case  which  forbids  the  construc- 
tion for  which  the  respondent  contends.  All  that  the  appellant  haa 
been  able  to  do  is  to  endeavour  to  qualify  the  deoisions,  and  to  refer 
them  to  certain  particular  grounds;  but  there  is  no  authoriti^  wfaat^ 
ever  for  his  contention.  The  authorities  on  the  other  side  are 
numerous,  laid  though  they  may  be  cavilled  at,  and  partly  explained 
awayi  yet  in  aU  {uihether  the  gifb  is  immediate  or  in  remainder^ 
whether  it  ia  of  personal  estate  or  of  a  mixed  fund  of  real  and  personal 
estate)  the  question  simplg  isy  whether  there  is  such  a  description  on 
the  face  of  the  will  as  amounts  to  a  designatio  persona,  ana  enables 
gou  to  give  to  a  person,  not  filing  the  character  %n  which  he  would  he 
entitled  to  take  %t  by  law,  the  property  lohieh  the  testator  has  bequeathed 
to  him, 

'*  Take  those  casei  which  refer  to  possession.  The  case  which  hai^ 
been  so  often  referred  to^  Mounsey  v.  Blatnire  (4  Buss.  884),  was  a 
tery  simple  case«  The  testator  gives  ^  to  my  heir  **  4,0002.  That  ia 
IB  poaseosion,  that  is  immediate.  No  doubt  if  that  case  had  to  be 
argued  at  the  bar  of  your  lordships'  house,  we  should  be  told  that  it 
could  not  mean  the  heir ;  it  was  personal  estate,  and  it  must  be  in* 
tended  to  go  to  the  executors.  But  there  is  nothing  to  prevent  your 
giving  to  your  heir,  even  by  that  description,  if  it  sufficiently  design 
nates  him  as  the  party  who  is  to  take  it,  auy  sum  of  money  you  thii^ 
fit,  or  the  whole  of  your  personal  estate.  The  Master  of  the  Bolls, 
who  decided  that  case,  referred  tn  a  later  case  (G^ittings  v,  M'Der- 
mott,  2  Myl.  &  K.  69),  to  his  previous  decision,  and  said  that  he 
still  adhered  to  it.  What  created  a  little  difficulty  in  that  case  was, 
that  there  were  coheirs ;  but  that  was  held  to  make  no  difference ; 
coheirs  take  under  the  single  description  of  *'  heir/'  which  shows 
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tbat  the  word  '  heir '  waa  not  used  in  that  restricted  sense  in  which 
giving  to  an /  heir*  has  been  sometimes  held  to  give  a  property  by 
purchase. 

^  If  you  refer  to  the  other  cases  relating  to  gifts  in  remainder,  the 
ease  in  Shephard's  ''  Touchstone  "  (446).  which  is  the  first  ease,  is 
quite  decisive.  That  was  a  gift  of  a  leasenold  estate  in  remainder  to 
the  heir  of  J.  9-,  after  the  death  of  J.  S.,  tp  whom  it  was  first  givei^. 
Now,  in  point  of  law  there  can  be  no  heir  to  personal  estate,  which 
leasehohi  estate  is ;  and,  therefore,  though  the  words  would  operate 
to  give  it  to  the  real  representative,  still  they  could  not  preserve 


executor  of  the  heir  should  take  it, 

^<  The  case  of  Danvers  v.  Lord  Clarendon  is  precisely  to  the  same 
pfiect,  and  was  decided  on  exactly  the  same  principles,  which^  indeed, 
admit  of  no  doubt. 

"  The  cage  of  Holloway  v,  HoUoway,  which  is  entirely  confined  to 
personal  estate,  is  entitled,  certainly,  to  very  great  attention,  in  oopr 
sequence  of  the  high  authority  of  the  learned  judge  by  whom  it  was 
decided ;  but  I  cannot  help  thinking  that  Lord  Alvanley  did  not 
give  to  the  words  of  that  will  all  the  weight  which  they  deserved. 
I  think,  if  they  had  been  fully  brought  to  his  view,  he  would  not 
have  entertained  the  doubt  which  he  expressed." 

Lord  St.  Leonards  then  stated  the  facts  of  that  ca^e>  and  pro- 
ceeded thus; — 

'^  Now  observe  the  different  modes  in  which  the  5,000Z.  are  dis- 
posed of  in  remainder.  One  thousand  pounds  are  given  in  tru9t  for 
the  executors,  administrators,  and  assigns  of  his.  daughter,  in  regular 
strict  words  applicable  to  the  property ;  the  other  4i,000l.  in  trust  for 
such  person  or  persons  as  should  be  his  own  heir  or  heirs-at-law. 
The  distinction,  therefore,  which  the  testator  drew,  shows  in  what 
senses  he  used  the  different  words;  and  I  should  have  thought  it 
could  have  left  no  doubt  upon  the  mind  of  the  Court,  that  the  4,000^. 
were  to  go  to  the  heir  or  heirs-at-law.  Now  it  is  singular,  that 
although  Lord  Alvanley  was  glad  to  escape  from  deciding  that,  yet 
the  declaration  was  of  no  value  in  the  decision  of  the  case,  because 
the  same  person  happened  to  fill  both  relations ;  but  it  is  of  TBiue  as 
showing  what  Lord  Alvanley's  real  opinion  was ;  for  the  declaration 
was,  that  the  heir-at-law,  not  the  next  of  lun,  took  it.  Upon 
that  case,  therefore,  as  far  as  it  goes,  I  think  the  observation  which 
was  made  by  Sir  John  Leach^  in  Waite  v.  Templer  is  correct ; — '^Th^ 

*  Sic,  sed  ju.  Sir  John  Leach  was  not  Vice-Chancellor  in  1829,  when 
the  observation  referred  to  by  Lord  St.  Leonards,  as  stated  in  the  text^ 
was  made.  See  the  passage  in  the  report  of  Waite  v.  Templer,  2  Sim.  541  $ 
where,  however,  at  p.  539,  the  judgment  in  Tedwell  v.  Ariel,  which  really 
does  appear  to  have  been  pronounced  by  Sir  J.  Leach,  Y.C,  is  attributed 
to  Sir  T.  Flumer,  M.P.  Waite  v.  Templer  would  seem  from  its  date, 
March,  1829,  to  have  been  a  judgment  or  Sir  L.  Shadwell's. 
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<}ould  not  be  pi?operlj  spenking  a  gift  to  the  testator's  hem,  Patemni 
heirs  would  oe  excluded,  although  heirs  on  the  part  of  the  moth^ 
had  failed  ;  but  that  ouly  shows  that  the  words  are  sufficient,  whioli 
nobody  can  doubt,  to  show  the  sepse  in  which  you  are  to  apply 
them. 

^  This  brings  us  to  the  ease  of  Qwynne  v,  Muddock,  which  has 
been  very  ofl^n  mentioned.  Now,  that  judgment  depends  upon 
this :  the  intention  of  the  testator  was  to  make  a  common  fund,  and 
not  to  divide  the  fund  into  two  parts,  those  divided  parts  going  to 
different  persons.  I  think  it  is  the  same  here.  I  have  already  sub^ 
mitted  to  your  lordships  that  the  true  construction  of  this  will  is, 
that  the  property  should  all  po  together ;  and  I  see  nothing  whatever 
upon  the  face  of  it  to  authcmze  your  lordships  to  say  that  that  inten-* 
tion  ceases  with  the  termination  of  issue  male,  and  that  then  the  pro^ 
perty  is  to  go,  the  real  estate  in  one  way,  the  personal  estate  in 
another.  •  ♦  •  *  • 

"  The  operation,  therefore,  of  this  gift  of  the  two  properties  to  the 
same  persons,  is  to  vest  this  property,  according  to  the  decision  of 
the  Court  below,  in  the  person  who  mled  the  character  of  heir  at  the 
death  of  the  testator.  I  should  therefore  propose  to  your  lordships, 
if  mv  noble  and  learned  fHend,  whose  assistance  the  House  has  had 
on  this  occasion,  should  concur  with  me,  that  this  decision  should  be 
affirmed." 

Lord  Brougham  having  expressed  his  entire  agreement  with 
the  Lord  Chancellor,  the  judgment  of  the  Court  below  was 
affirmed,  and  the  appeal  dismissed. 

The  case  of  De  Beauvoir  v.  De  Beauvoir  presented  special 
circumstances  in  favour  of  the  heir,  which,  if  the  decision  alone 
were  regarded,  would  tend  to  diminish  its  value  as  a  leading 
ease.  Real  estate  was  blended  in  the  same  gift  with  the  per- 
sonalty ;  both  were  given  in  succession  to  the  same  series  of 
persons,  the  testator  providing,  as  far  as  lay  in  Hs  power, 
against  their  being  severed  in  enjoyment ;  and  ultimately  both 
were  given  in  reversion  to  the  teitator^s  ^'own  right  heirs.'' 
Nevertheless,  it  is  clear,  from  the  Lord  Chancellor's  remarks 
uppn  the  previous  authorities,  that,  in  his  opinion,  neither  the 
dicta  of  Lord  Alvanley  in  HoUoway  v,  Holloway,  nor  the  deci-^ 
sion  of  Lord  Langdale  in  Evans  v.  Salt,  could  be  maintained; 
and  that,  if  the  latter  case  had  been  the  subject  of  appeal,  the 
judgment  of  the  Court  below  would  have  been  reversed ;— as,  on 
the  other  hand,  and  fpr  the  same  reason,  the  judgment  of  Sir 
J.  Leach,  in  Mounsey  v.  Blamire,  had  that  been  appealed  from, 
would  have  been  affirmed ;  and  that,  even  under  a  gift  of  pure 
personalty  to  the  heir,  whether  of  a  third  person  or  of  the 
testator,  without  more,  the  heir-at-law  would  take  as  persona 
designata;  the  principle  being,  that  the  word  ^^heir,"  like  all 
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other  words^  is  to  be  taken  primd  facie  in  its  strict  technical 
signification^  and  is  not  to  be  deprived  of  that  signification  except 
by  a  dear  indication^  contained  in  the  will^  that  the  term  waa 
tised  by  the  testator  in  some  other  sense. 

"The  question  is  simply  this  in  every  case: — is  the  person 
described,  described  as  *  persona  designata*  or  not  f "  ^ 

.  And  again :: — 

"  The  authorities  on  the  other  side  [i,  e,  in  &vour  of  the  heir]  are 
numerous ;  and  though  they  may  be  cavilled  at  and  partly  explained 
away,  yet  in  all — whether  the  gift  is  immediate  or  in  remainder, 
whether  it  is  of  personal  estate  or  of  a  mixed  fund  of  real  and  per- 
sonal estate — the  question  simply  is,  whether  there  is  such  a  descrip* 
tion  on  the  fiice  of  the  will  as  amounts  to  a  deiignoHo  persotuPy  and 
enables  you  to  give  to  a  person,  not  filling  the  cmiracter  in  which  he 
woidd  be  entitled  to  take  it  by  law,  the*  property  which  the  testator 
has  [in  terms]  bequeathed  to  him."^ 

If  the  foregoing  view  of  t^ie  authorities  is  correct^  the  state- 
ments of  some  recent  text  writers  upon  the  interpretation  of 
the  word  "  heirs''  in  bequests  of  personal  property,  will  require 
to  be  altered  or  modified.  It  will  suffice  here  to  mention  one. 
Mr.  Boper,  in  his  "  Treatise  on  the  Law  of  Legacies/'  after 
stating,  correctly,  that  a  legacy  to  A.  and  his  heirs  is  an  absolute 
bequest  to  A.,  adds : — 

•  "But  when  no  property  in  the  bequest  is  given  to  A.y  and  the  money 
is  bequeathed  to  his  heirsy  or  to  him,  with  a  limitation  to  his  heirs,  if  he 
die  before  the  testator,  and  the  contingency  happens,  then,  if  there 
he  nothing  in  the  will  showing  the  sense  in  which  the  testator  made  use 
of  the  word  *  hevrSy  the  next  of  kin  of  A,  are  entitled  to  claim  under 
the  description,  as  the  only  persons  appointed  by  the  law  to  succeed  to 
personal  property" 

Then,  after  citing  HoUoway  v,  HoUoway,  Lowndes  v.  Stone, 
Yaux  V.  Henderson,  and  Evans  v.  Salt,  he  adds  the  following 
summary: — 

''The  above  authorities  are  sufficient  to  establish  the  proposition, 
that  a  bequest  to  the  heirs  of  an  individual,  without  addition  or  e^^^- 
nation,  will  helona  to  his  next  qfkm.  Th^  rule,  however,  is  subject 
to  alteration  by  the  intention  of  testators.  If,  then,  the  contents  of 
the  will  show  that  by  the  word  *  heirs,'  the  testator  meant  other 
persons  thui  next  oi  kin,  those  persons  will  be  entitled.''  Bop. 
Leg.  89. 

And  at  p.  93  we  find  the  following : — 

"  It  being  always  a  question  of  intention  as  to  the  meaning  of  a 
testator  in  the  use  of  tne  word  '  heirs,'  if  it  appear  that  the  intent 

»  Per  Lord  St.  Leonards,  C,  3  H.  L.  C,  p.  650. 
»  Id.  pp.  563,  664. 
VOL.  LI.  NO.  cm.  2  B 
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was  for  the  beir,  properly  and  technically  such,  to  take  the  personal 
estate,  there  can  be  no  objection  to  his  title." 

After  which,  the  author  proceeds  to  give  instances  of  what 
has  been  held  sufficient  indication  of  intention  in  favour  of  the 
"  heir,"  e.  g.  blending  real  and  personal  estate  together,  &c. 

It  is  submitted  that  so  much  of  the  foregoing  extracts  as  is 
distinguished  by  italics,  is  not  good  law ;  that  ^^  a  bequest  to 
the  heirs  of  an  individual,  without  addition  or  explanation,'' 
will  not  "  belong  to  his  next  of  kin,"  but  to  the  heir  as  persona 
designata ;  and  that,  whether  the  bequest  be  to  the  heirs  of  the 
testator,  or  to  the  heirs  of  a  stranger ;  and  that,  as  regards  the 
testator's  intention,  the  burthen  of  proving  it  to  be  in  his  favour 
lies,  not  with  the  heir,  but  with  those  who  claim  adversely  to 
the  heir;  the  word  "heir,"  except  where  used  as  a  word  of 
limitation  or  as  a  word  of  substitution,  being  primd  facte  to  be 
taken  in  its  strict  technical  signification. 

"  When  the  word  is  used,  not  to  denote  succession,  but  to  describe 
a  legatee,  and  there  is  no  context  to  explain  it  otherwise,  then  it 
seems  to  me  to  be  a  substitution  of  conjecture  in  the  place  of  clear 
impression,  if  I  am  to  depart  from  the  natural  and  ordinary  sense  of 
the  word  *heir.'  "     (Sir  «f.  Leach,  supra^Y 

Mr.  Boper's  remark,  that  where  property  is  given  to  A.  with 
a  limitation  to  his  heirs,  if  he  die  before  the  testator  (in  other 
words,  where  the  word  "heirs"  is  used  as  a  term  of  substitu- 
tion), and  the  contingency  happens,  the  heir  will  be  excluded, 
is  not  affected  by  anything  which  feU  from  the  Lord  Chancellor 
in  the  principal  case  -,  on  the  contrary,  it  is  tacitly  recognised 
by  his  approval  of  the  decision  in  Gittings  v,  McDermott;  and 
since  the  principal  case  was  decided,  it  has  been  acted  upon  by^ 
Turner,  V.C.,  in  Doody  r.  Higgins  (Nov.  1852,  9  Hare,  xxxii.),'* 
in  which  the  testator,  after  giving  the  income  of  his  residuary 
real  and  personal  estate  to  A.  for  life,  and  after  her  decease  to 
B.  for  life,  directed  his  trustees  then  to  sell  his  estates,  and 
divide  the  proceeds  amongst  '^  the  following  persons,  or  their 
heirs  for  ever:  the  grandchildren  of  C,  the  grandchildren  of 
D.,  and  the  grandchildren  of  E."  And  it  was  held,  that  the 
words  "or  their  heirs,"  must  be  construed  as  words  of  substi- 
tution ;  and  that  the  word  "  heirs  '^  must  be  construed  accord- 
ing to  the  nature  of  the  property,  that  is,  next  of  kin,  the 

I  Mr.  Broper,  at  p.  93,  cites  the  case  in  which  this  passage  occurs,  aa 
being  undoubted  law,  but  without  referring  it  to  any  principle ;  the 
marginal  note  beinp  as  follows  : — "  Where  a  pecuniary  legacy  is  given  by 
a  testator  to  his  heir,  the  word  is  to  be  understood  in  its  legal  and  ordinary 
sense,  unless  controlled  by  the  context  of  the  will ;  and  the  heir-at-law 
will  take  the  legacy,  and  not  the  next  of  kin  "  (4  Buss.  384). 
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property  being^ given  as  money  to  the  persons  intended  to  take;, 
that  the  grandchildren  of  the  three  persons  named^  living  at  the 
death  of  the  testator^  and  afterwards  bom  daring  the  lives  of  the 
tenants  for  life^  and  the  next  of  kin  of  any  of  them  who  pre- 
deceased the  surviving  tenant  for  life^  were  entitled  to  the  resi- 
duary estate;  the  next  of  kin  of  each  deceased  grandchild 
taking  the  deceased  grandchild's  share;  and  that  the  words 
'^  for  ever,*^  did  not  alter  the  character  of  the  persons  who  were 
to  take,  the  only  import  of  such  words  being,  .that  the  persons^ 
who  were  to  take,  took  absolutely ; — ^his  Honour  observing — 

"  That  the  heirs-at-law  of  the  deceased  grandchildren  cannot  in 
this  case  be  entitled  to  take,  by  the  description  of  heirs,  is,  I  think, 
beyond  all  doubt." 

It  has  been  seen  that,  where  several  take  personalty  as  co- 
heirs, under  a  bequest  to  the  heir  or  heirs,  they  will  take  as 
joint  tenants,  and  subject  to  survivorship.  Lord  Eldon  in 
Swaine  v.  Burton,  suprh. 

It  remains  to  consider  who  are  the  persons  to  take  personal 
property  under  a  bequest  in  which  the  word  "heir"  occurs,  but 
not  as  a  designatio  per  some,  and  from  which,  therefore,  according 
to  the  rule  laid  down  by  Lord  St.  Leonards  in  the  principal 
case,  the  heir,  strictly  so  called,  will  be  excluded. 

Recurring  to  the  authorities  with  the  view  of  determining 
this  question,  we  find  the  language  used  ambiguous,  the  persons 
to  take  where  the  heir  is  excluded  being  sometimes  designated 
'^next  of  kin,'*  sometimes  "next  of  kin  under  the  statute,^' 
sometimes  "  the  persons  *'  (generally)  "  who  would  be  entitled 
imder  the  statute,"  and  sometimes  "  the  personal  representa- 
tives, executors,  or  administrators."  Thus,  to  take  a  few 
instances  from  the  reports,  Lord  Alvanley  has  designated  the 
persons  who  would  take  in  such  an  event,  in  one  sentence  as 
*'  such  persons  as  the  law  points  out  to  succeed  to  personal  pro- 
perty," and  in  the  next  sentence  but  one,  as  "  heirs  quoad  the* 
property,  that  is,  next  of  kin."  *  Sir  William  Grant,  who,  it- 
will  be  remembered,^  agreed  with  Lord  Thurlow  and  Lord  Eldon 
in  restricting  the  words  "  next  of  kin,"  when  met  with  in  a 
will,  to  the  class  of  persons  who,  in  the  strictest  sense,  corre- 
spond with  that  description,  speaks  of  "  the  next  of  kin"  as  the 
persons  who  would  be  entitled  if  the  heir  were  not.'  Sir  John 
Leach,  in  a  judgment  already  quoted,  speaks  of  the  persons 

»  Holloway  t?.  Holloway,  6  Ves.  403. 

2  Smith  V.  Campbell,  Cow.  207. 

3  Gwynne  v.  Muddock,  14  Ves.  490. 

2b2 


364  New  Leading  Cases. 

0 

entitled  in  the  event  referred  to^  in  one  sentence^^  as  ^^  the  next 
of  kin/'  and  in  another^^  as  '^  such  persons  as  by  law  would 
inherit^  not  the  testatrix's  real  estate^  but  her  money/'  and  in 
the  same  page  from  which  the  last  extract  is  taken^  we  find  this 
sentence^  ^'  Where  the  word  ^  heir'  is  used  to  denote  succession, 
there  it  may  well  be  understood  to  mean  such  person  or  persons 
as  would  legally  succeed  to  the  property  according  to  its  nature 
and  quality^  as  in  Yaux  v,  Henderson."  The  same  judge,  in 
another  judgment,  also  cited  above,  describes  the  persons  to 
take  by  substitution  as  "  the  representatives/'  and  as  '^  the  next 
of  kin"  of  the  persons  for  whom  they  were  substituted ;  adding, 
*'  He  [the  testator]  plainly  intends  that  if  any  of  the  children 
should  not  be  living  at  his  death,  their  representatives  should 
take  by  substitution  /'  and,  speaking  of  another  similar  bequest, 
*^  I  am  of  opinion,  therefore,  that  this  gift  did  not  lapse  upon 
the  death  of  the  sisters,  but  that  it  went  to  those  who  would 
have  taken  it  by  succession,  had  the  persons  to  whom  the  life 
interest  was  given  survived  the  testator :"  yet  after  this  he  pro- 
ceeds,  ^^  And  this  property  being  personal,  those  who  succeed  to 
it  are  *  *  the  newt  of  kin."  '  And  Lord  Brougham,  affirming  Sir 
John  Leach's  decision  in  that  case  :  ''  The  sense  in  which  this 
word  [heirs]  shall  be  taken,  when  applied  to  personalty,  is  fixed 
by  many  decisions.  It  designates  the  heir  of  the  personalty, 
that  is,  the  next  of  kin."  *  The  persons  taking  where  the  heir 
is  excluded  are  described  by  Lord  Langdale,  and  generally  by 
the  late  Vice-Chancellor  of  England,  as  the  ^'  next  of  kin  /* 
:although  the  latter  judge  sometimes  describes  them  indifferently 
AS  ^'the  next  of  kin,"  and  the  "persons  entitled  under  the 
statute."  ^  Lord  Cottenham  refers  to  them,  sometimes  as  the 
*"  next  of  kin,"  sometimes  as  "  representatives  under  the 
-statute."  ^  In  the  arguments,  as  reported,  especially  those  in 
the  principal  case  in  the  Court  below,^  we  find  the  same  persons 
'designated  indifferently  as  "  next  of  kin,"  "  heirs  quoad  the 
property,"  "  the  persons  whom  the  law  points  out  to  succeed  to 
personal  property,"  and  "  representatives  under  the  Statutes  of 
Distribution." 

Now,  lest  it  should  for  a  moment  be  supposed  that  the  Court, 
while  indulging  itself,  as  well  as  the  Bar,  in  the  promiscuous 
use  of  the  terms  ''next  of  kin,"  ''heirs  quoad  the  personalty/* 
"  persons  entitled  ainder  the  statute,"  &c.,  intended  to  encourage 

»  Mounsey  v,  Blamire,  4  Eups,  386.  *  Id.  387. 

»  Gittings  V.  McDermott.  2  Myl.  &.  K,  73, 74. 

*  Id.  77,  and  see  p.  78.  •  See  15  Sim.  178. 

•  Ware  v,  Eowland,  2  PhilL  639;  Withy  v.  Mangles,  10  CI.  &  F.  253. 
^  15  Sim.  170—177- 
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the  inference  that  by  a  conventional  construction  those  terms 
had  become  synonymous,  it  may  not  be  improper  to  show,  upon 
the  highest  authority,  that  such  an  inference  would  be  entirely 
without  foundation.  In  Lord  Cottenham's  judgment  in  the 
House  of  Lords,  in  the  case  of  Withy  r.- Mangles,  10  CI.  &  P. 
251,  we  read  as  follows  : — "  The  appellant  can  only  succeed  by 
showing  that  the  term  '  next  of  kin'  had,  by  a  technical  and 
conventional  construction,  obtained  the  meaning  of  ^  those  who 
would  be  entitled,  in  case  of  intestacy,  under  the  Statute  of 
Distribution.'  *  *  *  I  find  no  trace  of  any  such  construction, 
except  by  Lord  Kenyon,  in  Stamp  v.  Cook,  in  1786,  and  by 
Mr.  Justice  BuUer,  in  Phillips  v.  Garth,  in  1790,  which  was  in 
the  same  year  repudiated  by  Lord  Thurlow.  To  give  such  a 
construction  to  the  words  would  be,  under  the  term  '  next  of 
kin,'  to  include  persons  not  of  kin  at  all,  as  husbands  and 
wives;  and  under  the  word  'next,'  to  include  persons  com- 
paratively remote  with  those  nearest  of  kin.  *  *  *  I  think 
that  the  appellant  has  wholly  failed  in  proving  that  the  term 
next  of  kin,  used  simplictter,  has  by  a  technical  or  conventional 
construction  obtained  the  meaning  of  '  those  who  would  be 
entitled,  in  case  of  intestacy,  under  the  Statute  of  Distributions:' 
and  I  am  therefore  of  opinion  that  these  words  must  be  con- 
strued in  their  natural  and  obvious  meaning  of  *  nearest  in 
proximity  of  blood.' " 

True  it  is  that  the  terms  ''heirs  quoad  personal  property," 
and  "persons  who,  in  case  of  intestacy,  would  be  entitled  under 
the  Statutes  of  Distribution,"  may  be  identical,  but  neither  can 
be  considered  as  identical  with  the  term  "  next  of  kin ;"  for  the 
term  "next  of  kin,"  as  is  well  known,  by  limiting  the  class  it 
indicates  to  persons  who  are  of  kindred,  excludes  husbands  and 
wives,  and,  by  further  restricting  the  class  to  persons  who.  are 
of  the  nearest  degree  of  kindred^  excludes  grandchildren  by  a 
deceased  child  from  sharing  with  surviving  children,  and  excludes 
.children  of  a  deceased  brother  or  sister  from  sharing  with  a 
brother  or  sister  surviving ;  whereas  under  the  Statutes  of  Dis- 
tribution all  the  persons  so  excluded  would  be  admitted.  Nor 
can  it  be  said  that,  although  those  entitled  under  the  statute 
need  not  be  next  of  kin,  yet  those  who  are  next  of  kin  must 
necessarily  be  entitled  under  the  statute;  for,  as  was  deter- 
mined in  the  last-mentioned  case,^  parents  of  the  intestate  are 
entitled  as  his  next  of  kin  to  equal  shares  with  his  surviving 
children,  whereas,  under  the  statute,  parents  take  nothing  as 
against  issue  surviving.     In  fact,  it  is  true  of  both  terms,  viz., 

•t  *  Withy  V.  Mangles,  stipra. 
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"  next  of  kin/'  and  ^'  persons  entitled  under  the  statute^'^  that 
each  includes  persons  who  would  be  excluded  by  the  other. 

It  follows^  therefore^  that  if  such  of  the  learned  judges  as 
used^  in  the  cases  cited^  the  term  "  next  of  kin/'  were  right, 
then  those  who  used  the  term  ^^  persons  entitled  under  the 
statute/'  were  wrong;  and,  conversely,  if  those  who  used  the 
latter  term  were  right,  then  those  who  used  the  former  were 
wrong;  and,  in  either  case,  those  who  used  the  two  terms 
indifferently,  and  as  descriptive  of  the  same  class,  are  convicted 
by  their  own  judgments  of  using  one  of  such  terms  erroneously. 

Still  the  question  recurs,  who  are  to  take  where  the  heir  is 
not  to  take?  Are  the  ''next  of  kin''  to  take,  or  are  those  to 
take  who,  in  case  of  intestacy,  would  be  entitled  under  the 
statute,  and  who  may  be  called  "  heirs  quoad  the  personalty/* 
And  in  the  absence  of  authority,  or  at  any  rate  in  the  un- 
deniable ambiguity  in  which  the  authorities  are  involved,  it  is 
necessary  to  have  recourse  to  the  principles  by  which  the  Courts 
appear  to  have  been  actuated  in  excluding  the  heir. 

Now,  if  we  except  Evans  v.  Salt,  the  only  cases  in  which  the 
Court  has  held  the  heir  to  be  excluded,  are  those  in  which  the 
term  "heir"  occurs,  either  as  a  word  of  limitation,  or  as  a  word 
of  substitution ;  a.  ff,  where  the  gift  is  either  ''  to  J.  S.  and  his 
heirs,"  or  "  to  J.  S.  or  his  heirs."  The  principle  upon  which 
the  heir  is  excluded,  where  the  term  is  used  as  a  word  of 
limitation,  would  seem  to  be,  that  a  gift  of  personalty  ''to 
J.  S.  and  his  heirs,"  is  a  gift  to  J.  S.  absolutely,  i.  e.  to  J.  S.; 
and  if  he  does  not  dispose  of  it  inter  vivos,  or  by  will,  to  those 
to  whom  the  law  gives  it ;  t.  e.  neither  to  his  heir,  nor  to  his  next 
of  kin,  but  to  the  persons  entitled  under  the  statute.  And  the 
principle,  if  any,  upon  which  the  Courts  act  in  excluding  the 
heir,  where  the  word  "  heir  "  is  a  word  of  substitution,  would 
seem,  from  the  observations  of  Sir  J.  Leach  and  Lord  Brougham 
in  Qitting  v.  McDermott,  to  be  the  same.  "  Upon  the  death 
[of  the  person  whose  heir  is  substituted],  the  gift/'  says  Sir 
J.  Leach,  "  does  not  lapse,  but  it  goes,  on  the  testator's  death, 
to  those  persons  who  would  have  taken  it  by  succession  had 
J.  S.  survived  the  testator."  It  is  true,  he  goes  on  to  say, 
"  that  is  the  next  of  kin ;"  but  "  the  persons  who  would  take 
personalty  by  succession,"  in  the  ordinary  course  of  law,  are 
the  persons  indicated  by  the  statute,  not  the  "next  of  kin." 
The  conclusion  that,  on  a  gift  "  to  J.  S.,  or  in  the  event  of  his 
death  during  the  testator's  life,  to  bis  heirs/'  the  persons 
taking  to  the  exclusion  of  the  heirs,  would  be  those  who  in 
case  of  intestacy  would  be  entitled  under  the  Statutes  of  Dis- 
tribution, and  not  the  next  of  kin  of  J.  S.,  is  oonfirmed  by  the 
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consideration  that  the  Courts  have  been  in  the  constant  habit 
of  nsing  the  term  "next  of  kin'*  in  the  sense  of  "persona 
entitled  under  the  statute;^'  whereas  we  are  not  aware  of  any 
converse  use  of  the  term  "  persons  entitled  under  the  statute/' 
where  "  next  of  kin  '^  were  intended.  Thus,  in  administration 
suits,  where  the  object  has  been  to  ascertain  who  were  the 
persons  entitled  under  the  Statutes  of  Distribution  upon  intes- 
tacy, whole  or  partial,  the  Reference  to  the  Master  has  been  to 
inquire  "  who  were  the  next  of  kin ''  of  the  deceased,  not  who 
were  the  persons  entitled  under  the  Statutes  of  Distribution.* 
Yet,  on  such  a  reference,  it  was  the  practice  of  the  Masters,  as  a 
matter  of  course,  to  inquire  who  were  the  persons  entitled  under 
the  Statutes  of  Distribution,  and  not  who  were  the  next  of  kin ; 
and  the  persons  entitled  under  the  statutes,  and  not  the  next  of 
kin,  were  the  parties  stated  in  his  report  in  answer  to  the 
inquiry  who  were  the  next  of  kin.  Thus  children  of  a  deceased 
brother  and  sister  were  included  in  the  report  as  next  of  kin  of 
the  testator  or  intestate,  although  he  left  brothers  and  sisters' 
surviving;  grandchildren  of  the  deceased,  by  his  deceased  chil- 
dren, were  found  to  be  next  of  kin,  as  well  as  their  surviving' 
uncles  and  aunts ;  and  upon  a  reference  to  inquire,  in  a  case  of 
mtestacy,  who  were  the  next  of  kin,  the  Master  would  never 
have  omitted  to  state  that  the  intestate  left  (if  he  did  leave) 
a  widow,  whether  the  order  of  reference  did,  or  did  not,  contain 
an  express  direction  for  that  purpose.  Indeed,  until  recently, 
it  was  not  uncommon  for  the  Master  to  find  that  the  widow 
was  one  of  the  next  of  kin. 

Having  regard  then  to  the  fact  that  the  Court,  notwithstand- 
ing the  terms  in  which  Lord  Cottenham  has  justly  censured  a 
terminology  so  lax  and  confused,  when  adopted  in  deeds  or 
wills,  has  nevertheless  been  in  the  frequent  habit  of  using  the 
term  *'  next  of  kin,'^  where  it  meant  "  persons  entitled  under 
the  statute ;"  it  may  well  be  that  the  term  was  so  used  by  Sir 
Wm.  Grant,  in  Vauxv.  Henderson,  the  only  direct  authority  on 
the  question;  and,  indeed,  if  the  view  of  that  case  taken  by  Sir 
John  Leach  is  correct,  the  case  is  an  authority  in  favour  of  the 
persons  entitled  under  the  statute  as  against  the  next  of  kin, 
and  the  question  is  set  at  rest.  The  decision  in  Yaux  v.  Hen- 
derson, it  will  be  remembered,  was  in  favour  of  the  next  of  kin 
of  Vaux  living  at  the  death  of  the  testator ;  and  Sir  John  Leaches 
remarks,  in  referring  to  that  case,  are — "  Where  the  word  heir 
is  used  to  denote  succession,  there  it  may  well  be  understood -to 

'  See  the  form  of  the  order,  Seton's  Decrees,  p.  72.  Compare  Lord 
Campbell's  observations  in  Withy  v.  Mangles,  10  CI.  &  F.  254;  also 
those  of  Lord  Langdale,  M.B.,  4  fieav.  867. 
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mean  such  person  or  persons  as  would  l^ally  succeed  to  the 
property^  according  to  its  nature  and  quality,  as  in  Vaux  t« 
Henderson,  and  in  the  familiar  case  of  a  gift  of  personal  property 
to  a  man  and  his  heirs/^  ^ 

The  conclusion  that  the  persons  entitled  under  the  statute, 
and  not  the  next  of  kin,  are  the  persons  who  would  take  in  a 
case  where  the  heir  was  exduded,  agrees  with  the  form  of  the 
directal  order  in  Boydell  v.  Golightly,  made  with  a  view  of 
bringing  before  the  Court  the  parties  interested  in  contesting 
the  claim  of  the  heir ;  and  which  contained  an  express  direction 
to  inquire  whether  the  testator  left  a  widow,^  idthough  it  was 
argued  that  the  widow  could  take  nothing  unless  there  was  an 
intestacy.'  Lord  Cottenham,  indeed,  in  Ware  v.  Rowland, 
speaks  of  the  testator's  daughter  being  entitled,  whether  the 
word  "  heir''  was  to  be  construed  strictly  or  not,  althoiigh  in 
that  case  the  testator  left  a  widow :  observing  that,'  '^  the 
daughter  filling  the  characters  both  of  heir  and  next  of  kin,  no 
question  arose  as  to  whether  she  took  the  fund  in  the  one 
character  or  the  other.''  But  it  appears,  from  the  report  of  the 
case  in  the  Court  below  (14  Sim.  389,  390),  that  the  representa- 
tive of  the  daughter  was  also  the  representative  of  the  widow, 
which,  as  already  suggested,  may  account  for  Lord  Cottenham's 
observation.  And  his  lordship's  own  commentary  upon  the 
decision  in  Lowndes  v.  Stone,  already  cited,  from  his  judgment 
in  D.  P.,  in  Withy  v.  Mangles,  implies  that,  in  a  case  where  the 
word  ''  heir"  is  to  be  interpreted,  not  in  its  strict  sense,  but  as 
implying  heirship  according  to  the  nature  of  the  property,  the 
parties  entitled  would  be,  not  the  next  of  kin,  but  those  claim- 
ing under  the  Statutes  of  Distribution. 

H.  R.  Yaughan  Johnson*  ' 

'  Motmsey  r.  Blamire,  4  Enss.  887. 

'  U  Sim.  388.  «  Id.  841.  342. 
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In  consequence  of  the  paucity  of  reported  cases  upon  this 
subject,  since  the  l^t  number,  we  withhold  any  notice  of  them 
until  our  next. 


^I^ort  0ottti  of  0tbt  Jiotikti. 


Commentaries  on  TJnivepsal  Public  Law.  By  Gheorge  Bowyer,  Esq*, 
M.  F.  &  C.  L.  London :  Stevens  &  !Nort<Hi,  and  itidgway« 
1854. 

This  extremely  able  and  useful  work  will  be  reyiewed  at  length  in 
our  next  number. 


The  Practice  of  the  High  Court  of  Chancery  as  altered  by  recent 
Statutes  and  Orders,  and  by  the  Abolition  of  the  Masters'  Offices. 
By  Hubert  Ayckboum.  Carefully  revised  by  Thomas  H.  Ayck- 
boum,  Esq.,  and  Hubert  Ayckboum.  London :  Wildy  and  Sons. 
1854. 

This  is  a  new  edition  of  an  excellent  book,  whose  merits  are  well 
known  to  our  readers.  It  is,  as  the  title  states,  carefully  revised. 
The  Charitable  Trusts  Acts,  the  13  &  14  Vict.  c.  35,  the  orders  of 
Lord  Cottenham,  the  Statutes  of  1852,  and  the  orders  consequent 
thereon,  are  duly  noticed  in  this  essential  edition,  and  the  whole  is 
very  ably  executed. 


I^ements  of  Jurisprudence.     By  Charles  James  Foster,  barrister^ 
at-law.     London :  Walton  and  Maberly.     1853. 

This  book  consists  of  lectures  delivered  at  the  London  University. 
It  is  a  specimen  of  that  sort  of  wordy  abstract  reasoning,  or  sem- 
blance of  reasoning,  which  sometimes  passes  muster  for  philosophy 
with  people  who  don't  understand  a  word  of  it,  and  go  on  the  good 
old  adage  of  onme  iffnotum  pro  magnifieo.  It  is  a  tissue  of  abstru* 
sities  in  thought  and  expression,  which,  when  one  has  been  at  the 
pains  of  unravelling  them,  are  either  resolved  into  some  obvious 
truism  or  downright  blunder. 

Speaking  of  the  rights  of  nature,  for  example,  he  says :  '^  We  pan- 
not  enable  a  man  to  do  in  all  things  as  he  would  be  done  by  without 
also  enabling  him  to  do  many  thing;s  otherwise ;  and  if  we  could,  it  is 
not  enablement,  but  restraint,  which  is  the  business  of  jurisprudence.'* 
[Indeed !  what  of  the  numerous  statutes  which  facilitate  acts,  and 
confirm  liberties ;  are  they  not  enablements  or  dehors,  the  province 
of  jurisprudence  P]  "  As  a  merely  moral  principle  (he  continues), 
indeed,  it  is  unexceptionable ;  for  there  is  no  power  to  discharge  it, 
and  powers  which  avail  in  morals  are  moral  rights.  But  since  law 
acts  oy  restraint  only,  the  recognition  accorded  to  these  rights  by 
jurisprudence  must  rest,  at  all  events,  primarily,  on  the  ground  that 
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tbeir  exercise  is  the  status  quo,  the  disturbance  of  which  is  the  occa- 
sion of  its  own  interference."  This,  and  there  is  a  great  deal  more 
like  it,  resembles  a  puddle :  it  is  too  muddy  to  see  the  bottom  ;  but 
one  is  too  certain  that  it  is  not  deep  to  take  the  trouble  of 
probing  it. 

Dr.  Eorster's  definition  of  moral  legislation  is,  to  say  the  least  of 
it,  curious.  Having  defined  the  former  by  the  tolerably  well-under- 
stood precept  of  doing  good  to  your  fellow  man  even  if  it  raise  his 
condition  highly,  he  goes  on  to  say  that, ''  the  law's  requirements  are 
exactly  fulfiUea,  so  long  as  you  abstain  from  any  conduct  (act  or  omis- 
sion) which,  without  his  assent,  would  make  his  condition  other  than  it 
actually  is.  And  this,  I  take  it,  is  the  idea  which  lies  at  the  basis  of 
the  definition  frequent  among  institutional  writers ;  but,  as  it  seems 
to  me,  very  imperfectly  explained  hy  them,  by  which  law  is  described 
as  a  rule  not  of  human  but  of  civil'  conduct."  His  own  definition 
is  certainly  faulty  enough.  There  are  ten  thousand  things  we  may 
legally  do,  without  his  assent,  which  will  make  our  neighbour's  con- 
dition different  from  what  it  is.  Suppose  Dr.  Foster  is,  faute  de 
mieux,  a  popular  physician,  or  a  popular  philosopher,  and  making  his 
2,000/.  per  annum  therebjr,  and  that  A.  B.,  being  a  profounder  prao- 
titioner,  starts  in  competition,  and,  succeeding,  knocks  an  0  on  the 
said  2,000/., — is  this  illegal  ?  If  not,  his  definition  is  moonshine. 
After  this  denunciation  of  the  definition  of  law,  as  a  rule  of  civil  con- 
duct, in  page  126  he  actually  so  lays  it  down  himself! 

"We  should  not  have  exposed  these  puzzle-headed  lectures,  but 
for  their  pretensions  and  aggressiveness.  But  Dr.  Foster  attacks 
Mr.  Austin  by  name,  and  prefaces  the  book  with  this  marvellously 
candid  declaration  of  war :  "  I  differ  toto  coelo  from  the  principles 
which  the  signal  perfections  of  his  treatise  have  established  as  the 
foundation  of  the  English  school  of  jurisprudence ! "  His  "  bases  for 
a  science  of  law"  are  on  a  par  with  the  rest  of  the  book.  Here  are 
some  astounding  discoveries :  "  Eight  is  not  always  done."  "  Mea 
do  both  right  and  wrong."  *•  The  not  doing  right,  or  the  doing  as 
yon  would  not  be  done  by,  is  weokg."  When  the  author  builds  on 
these  "bases"  he  gets  rapidly  into  the  clouds,  where  we  beg  to  leave 
him. 


New  System  of  Solicitors'  Book-keeping.     By  George  James  Kain, 
law-accountant.     Fifth  edition.     London  :  Kain,  Holbom.    1854. 

A  new  and  improved  edition  of  a  remarkably  successful  book. 
Essay  on  the  Trial  by  Jury.      By  Lysander  Spooner.      London: 
Sampson  Low  and  Son.     1852. 

This  is  a  very  able  essay,  and  we  must  shortly  take  up  the  subject 
and  recur  to  the  opinions  of  this  talented  American  writer. 
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'NLLaCEUjAJSrEOTJS. 

Bxa.  V.  Smtth. — ^The  forger,  perjurer,  and  impostor  was  tried  for 
forgery  at  the  last  Gloucester  Assizes  (coram  Bussell  Gumey,  Q.C.), 
and  transported  for  twenty  years.  The  case  for  the  prosecution 
lasted  nearly  two  whole  days,  a  most  unedifving  specimen  of  "  break- 
ing a  fly  on  a  wheel."  The  man  defended  himself,  the  counsel 
(Mr.  Symons)  and  attorney  retained  for  him  having  adopted  the 
unusual  course  of  throwing  up  his  brief  beforehand.  The  Gloucester 
Journal  thus  justifies  this  proceeding : — 

"  It  (the  brief)  reached  Mr.  S.  on  the  Sunday,  was  acconmanied  by  the> 
information  that  such  declarations  had  been  made  by  one  ofthe  witnessea 
who  was  to  appearybr  the  prisoner,  as  left  no  doubt  on  the  mind  of  Mr. 
Sabine  (the  attorney)  that  the  whole  of  Provis's  case  was  a  tissue  of  fraud 
and  conspiracy  of  the  grossest  description.  Up  to  this  time,  Mr.  Symons 
had  entertained  a  hope  that  the  plea  of  insanity  might  be  supported.  On 
iiie  same  day  he  received  his  brief,  Mr.  Symons  woe  assured,  after  due 
means  had  bieen  taken  to  ascertain  the  facts,  that  there  wotc  no  grounds 
for  such  a  defence.  On  Monday  afternoon  (the  next  day),  Mr.  Sabine 
came  from  Bristol,  and  had  another  long  consultation  with  Mr.  Symons, 
when  he  produced  a  letter  purporting  to  be  addressed  to  '  Sir  Hugh 
Smyth,'  by  a  Mr.  Brown,  or  High  Hdbom,  imputing  wholesale  perjury 
and  subornation  to  the  witnesses  for  the  prosecution,  and  suggesting 
that  they  should  be  cross-examined  accordingly.  This  letter,  w&ch  was 
sent  for  Mr.  Symons's  guidance  by  the  prisoner,  appeared  to  both  gentle- 
men to  be  in  tne  handwriting  of  the  prisoner,  thot^h  bearing  the  £>ndon 
post-mark.  Such  being  the  facts  berore  them,  Mr.  Symons  returned  his 
brief  immediately  to  Mr.  Sabine,  who  communicated  this  decision  at  once 
to  the  prisoner,  and  also  felt  it  due  to  himself  to  withdraw  his  professional 
serrices  from  him." 

It  is  a  moot  question  how  far  counsel  retained  for  prisoners  are  or 
are  not  justified  in  surrendering  them  to  their  fate  because  they  are 
palpably  guilty. 

Smyth  defended  himself,  and  made  a  sickening  display  of  viUany, 
conceit,  falsehood,  and  effrontery.  It  is  much  to  be  lamented  that 
property  is  liable  to  be  assailed  and  mulcted  heavily  at  the  mercy  of 
every  clumsy  rogue,  who  succeeds  in  getting  an  attorney  to  take  up 
his  case.  It  is  reputed  to  have  cost  the  Smyth  family  5,000Z.  It  is 
very  probable  that,  had  a  little  more  cunning  been  exercised,  the 
fraud  would  have  been  successful.  There  were  plenty  of  witnesses 
ready  (for  considerations)  to  swear  to  the  signature  of  the  will.  Had 
the  seal  been  an  old  one,  and  flung  into  a  well  after  it  had  been  used, 
— had  the  jewellery,  Bible,  portraits,  and  other  corroborative  evi- 
dence, been  purchased  in  the  secondhand  shop  of  some  continental 
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town,  it  Ib  extremely  doubtful  whether  the  trick  might  not  have  suc- 
ceeded, especially  as  Sir  Hugh  Smyth,  the  alleged  father,  was  not  an 
unlikely  scapegrace  to  have  made  a  clandestine  marriage,  and  have 
had  qmte  as  ignorant  a  son  as  Frovis, — ^who  not  improbably,  after  all, 
was  an  illegitimate  son  of  the  baronet,  fostered  by  old  Provis,  who 
seems  to  have  been  a  respectable  person,  and  therefore  the  more 
unlikely  to  have  begotten  such  a  scamp. 

Eedtjction  dt  the  Fees  of  the  Ieish  Bab. — At  a  meeting  of 
the  Bar,  held  in  January,  in  the  library  of  the  Four  Courts,  Sir 
Thomas  Staples,  Bart.,  in  the  chair,  a  resolution  was  moved  by  Mr. 
G.  Fitzgibbon,  Q.C.,  and  seconded  by  Mr.  Loftus  Bland,  M.P.,  to 
the  effect  that  gentlemen  of  the  outer'  Bar  should  henceforth  be  at 
liberty  to  accept  of  a  half-guinea  fee  on  a  summons  and  plaint 
under  the  New  Law  Procedure  Act.  The  resolution  was  carried 
unanimously.  This  may  just  as  well  be  done  here  also.  Half-guinea 
fees  are  not  very  rare  among  the  least  scrupulous  members  of  our 
own  Bar,  8iib  rosd;  which  gives  them  a  most  unfair  advantage  over 
more  honourable  men. 

Attendakce  op  Couksel  IK  THE  Equitt  Cotjets. — Hitherto, 
many  of  the  gentlemen  within  the  bar  have  practised  in  more  than 
one  of  the  inferior  courts,  and,  in  some  instances,  in  more  than  two. 
Now,  however,  they  have  agreed  that  they  will  divide  themselves  into 
four  bodies,  to  supply  a  distinct  inner  bar  for  the  Bolls  Court  and  the 
three  courts  of  the  Vice-Chancellors.  The  effect  of  this  will  be 
advantageous  to  suitors  of  the  Court  of  Chancery,  for  the  difficulty 
and  delay  constantly  arising  in  the  hearing  of  matters  when  called 
on,  in  consequence  of  the  absence  of  counsel,  had  become  oppressive. 
Now,  however,  the  only  claim  upon  the  attention  of  Queen's  counsel, 
away  from  their  severjJ  courts,  will  be  the  duty  of  attendance  before 
the  Lord  Chancellor  or  Lords  Justices,  on  appeals  from  the  inferior 
branches  of  the  court.  The  choice  among  the  learned  counsel  is 
understood  to  be  as  follows :— before  the  Master  of  the  Eolls,  Messrs. 
Boupell,  Lloyd,  Roundell  Palmer,  and  Follett ;  before  Vice-Chancellor 
Kindersley,  Messrs.  Swanston,  Cooper,  Teed,  Campbell,  Bailey,  and 
Q-lasse ;  before  Vice-Chancellor  Stuart,  Messrs.  Walker,  Wigram, 
Bacon,  MaHns,  Elmsley,  and  Craig  ;  and  before  Vice-Chancellor 
Wood,  Messrs.  Bolt,  Chandless,  Willcock,  Daniel, ^nd  W.  M.  James. 
Messrs.  Lee,  Temple,  J.  Eussell,  Headlam,  and  Anderson,  are  under- 
stood not  to  have  yet  made  their  election  of  particular  courts. 


APPOINTMENTS,  &o. 

The  Queen  has  been  pleased  to  appoint  Anthony  Musgrave,  Esq., 
to  be  Colonial  Secretary  and  Clerk  of  the  Crown  for  the  Island  of 
Antigua. 
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H6r  Majesty  has  also  been  pleased  to  make  the  following  appointT 
ments  for  the  island  of  Malta,  viz. : — Dr.  Paolo  Bingli,  to  be  President 
of  the  Court  of  Appeal ;  Dr.  Antonio  Micallef,  to  be  one  of  her 
Majesty's  Judges;  and  Dr.  Adriano  Dingli,  to  be  Crown  Advocate. 

The  Queen  has  been  pleased  to  appoint  the  Bight  Hon.  Spencer 
Horatio  Walpole,  the  Eight  Hon.  tloseph  Napier,  Sir  Alexander 
James  Edmund  Cockbum,  Knt.,  her  Majesty's  Attorney-General ; 
Sir  Bichard  Beethell,  Knt.,  her  Majesty's  Solictor-Gbneral ;  Thomas 
Emersom  Headlam,  Esq.,  one  of  her  Majesty's  counsel ;  Yincent 
Scully,  Esq.,  one  of  her  Majesty's  counsel;  Bobert  Lowe,  Esq., 
barrister-at-law ;  William  David  Lewis,  Esq.,  barrister-at-law ;  Henry 
Drummond,  Esq.,  John  Evelyn  Denman,  Esq.,  Bobert  Wilson,  Esq., 
and  William  Strickland  Cookson,  Esq.,  to  oe  her  Majesty's  Com« 
missioners  for  considering  the  subject  of  the  Begistration  of  Title 
with  reference  to  the  Sale  and  Transfer  of  Land. 

Mr.  Crowder,  Q.C.  and  member  for  Liskeard,  has  succeeded 
Mr.  Justice  Talfourd  as  a  judge  of  the  Common  Bench.  Mr.  Bussell 
Gumey,  Q.C.,  acted  as  Commissioner  on  the  Oxford  Circuit  on  the 
decease  of  Mr.  Justice  Talfourd.  The  business  was  unusuallv  heavy, 
and  the  learned  gentleman  displayed  powers  and  judicial  qualifications 
of  no  ordinary  cast.  It  was  the  universal  opinion  of  the  Bar  that 
few  men  are  better  fitted  for  the  Bench. 

Sir  Alexander  Cockbum,  Q.C.,  ^ttomey-General,  succeeds  Mr. 
Crowder  as  Becorder  of  Bristol. 


CAIiIiS   TO   THE   BAB. 


MroDLE  Temple,  Jan.  26. — Babbistsbs-at-Law. — ^The  under- 
mentioned gentlemen  were  this  day  called  to  the  Bar: — ^WilUftm 
Lowndes,  B.A. ;  John  Bower  Brown ;  Joseph  Kaye,  M. A. ;  Thomas 
Pacey  Keene ;  Joseph  Wigg ;  and  William  Frederick  Laxton,  Esqs. 

Likcolk's  Ink. — James  Charles  Matthew,  Arthur  Ainslie  Young, 
Samuel  Bidings  Grimshaw,  Francis  Snowden,  Henry  Hyde  Nugent 
Bankes,  Eugene  Comerford  Clarkson,  William  Questel  Williams, 
Francis  Bockcliffe  Pierce,  and  Arthur  Pepys  Whately,  Esqs. 

Gbay's  IifK. — William  Langford,  LL.S. ;  James  Wynne,  M.A. ; 
and  Jonas  Levy,  Esqs. 

Ikkeb  Temple,  Jan.  27.— John  Budd  Phear,  B.A. ;  John  Edward 
Wilkins ;  Bobert  Archibald  Douglas,  M.A. ;  John  Hart,  B.A. ; 
Henry  Pad  wick,  M.A. ;  Balph  Augustus  Benson;  Francis  Young, 
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B.A.;  John  Sleigb;  Weliwood  Maxwell,  B.A.;  William  Erskine 
Woodrooffe ;  William  Philip  Snell,  M.  A. ;  James  Rtz- James  Stephen,: 
B.A.,  Esqs. ;  the  Hon.  Leopold  (George  Erederick  Agar  EUis,  M.A.  ; 
John  Henry  Bignold,  B.A. ;  and  Gheorge  Campbell^  Esqs. 

Ibelaio). — Thomas  Jeremiah  Callaghan,  A.B.,  Trin.  GoU.  Dublin ; 
Isaac  Wilson,  A.B.,  Trin.  Coll.  Dublin;  Edward  Lysaght  Griffin, 
A.B.,  Trin.  Coll.  Dublin;  William  O'Connor  Morris,  Sch.  A.B., 
Oriel  Coll.  Oxon  ;  and  John  Conlan  Hodgens,  Esqs.,  took  the  usual 
oaths  before  the  Lord  Chancellor,  and  were  called  to  the  Bar.  Five 
gentlemen  have  applied  this  term  to  be  admitted  law  students,  and' 
ten  attorneys  have  applied  for  liberty  to  take  apprentices,  and  one  to 
haye  the  indentures  of  an  apprentice  assigned  to  him.  The  paucity 
of  applications  for  admission  into  the  different  branches  of  the 
profession,  as  compared  with  former  years,  affords  a  pretty  fair  index 
of  the  deterioration  which  has  taken  place  in  the  advantages  which 
used  to  be  derived  from  law  as  a  profession. 

The  New  Queen's  CoimsEL,  Ibelakd. — ^The  following  gentle- 
men have  been  nominated,  in  the  Court  of  Chancery,  to  the  rank  of 
Queen's  Counsel : — Mr.  Loftus  Henry  Bland,  M.P.,  Home  Circuit, 
called  to  the  Bar  Michaelmas  Term,  1829  ;  Mr.  Bichard  Armstrong, 
Leinster  Circuit,  called  Easter  Term,  1839 ;  Mr.  John  Thomas  Bifi, 
Home  Circuit,  caUed  Michaelmas  Term,  1840. 


NEOBOIiOaT. 


Janttary, 
14th.    Stuabt,  the  Hon.  William,  barrister. 
25th.    Tatloe,  George  Henry,  Esq.,  solicitor,  London. 
26th.    EoBiNSOif ,  Q-eorge,  Esq.,  solicitor,  Wellingborough ;  aged  26. 
28th.    GoTTLDSMiTH,  Eichard,  Esq.,  barrister,  London* 
80th.    BussELL,  Henry  Charles,  Esq.,  solicitor ;  aged  26. 

FehriMry, 

1st.     Miles,  Paixfield,  Esq.,  Chief  Justice  of  Nevis ;  aged  36. 

4th.  Waewefoed,  Eichard,  Esq.,  solicitor,  London. 
17th.  Allen,  Mr,  Serjeant,  Q.S.  This  eminent  orator  and  dis- 
tinguished advocate  was  originally  an  actor,  and  afterwards  a  school- 
master. He  was  the  author  of  an  amusing  fishing  tour  in  Ireland. 
He  excelled  as  an  angler,  a  painter,  a  linguist,  and  a  draughtsman ; 
and  possessed,  next  to  Justice  Talfourd,  more  versatile  genius  than 
any  other  man  at  the  Bar.  He  was  beginning  to  have  considerable 
business^  at  his  death  on  the  Oxford  Circuit,  and  would  probably  have 
been  returned  for  Stafford  at  another  election.  The  circuit  has  lost 
one  of  its  most  sociable  and  acccmiplished  members. 
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.1   17th.    BsAN,  John  Joseph,  solicitor,  Tarvin ;  aged  d4. 
i   28rd.    Fabkb,  James,  Esq.,  solicitor,  London. 
-  24tb.    Matthews,  Bichard,  serjeant-at-law,  London. 
27th.    Pbliham,  William  P.,  Esq.,  solicitor,  Swaffham;  aged  66. 
YiOKEBT,  Thomas  M.,  Esq.,  solicitor,  London ;  aged  62. 

March, 

8th.  WHiTBriEiD,  J.  C,  Esq.,  solicitor,  Cornwall. 

12th.  Chambers,  Eobert,  Esq.,  barrister,  London ;  aged  55. 

18th.  HoLLAKD,  Henry,  Esq.,  solicitor,  Bromwich. 

2l8t.  LoDGis,  John,  Esq.,  solicitor,  Lancaster. 

23rd.  Jbnnikgs,  Joseph  Crew,  Esq.,  solicitor,  Evershot ;  aged  45. 

28th.  Palmeb,    Nathaniel,    Esq.,    solicitor,    Great    Yarmouth, 
aged  75. 

29th.  BuNNT,  Jer6,  Esq.,  solicitor,  Newbury. 

31st.  MooBE,  Augustus  Henry,  Esq.,  solicitor,  London. 

April. 

2nd.    BowLEB,  John,  Esq.,  solicitor,  Melbourne. 
5th.    Smith,  George,  Esq.,  solicitor,  London. 


An  Uittimelt  Death. — ^Mr.  Charles  John  Tindal,  whose  death 
in  the  neighbourhood  of  Sydney,  New  South  "Wales,  has  been  lately 
noticed  in  the  public  journals,  was  the  youngest  son  of  the  late  Sir 
Nicholas  Tindad,  Lord  Chief  Justice  of  the  Common  Pleas,  and 
received  his  education  at  Trinity  College,  Cambridge,  where  his  father 
had  early  in  life  distinguished  himself.  Mr.  Tindal  was  for  several 
years  marshal  to  his  father,  and  shortly  before  the  Chief  Justice's 
death  was  appointed  to  the  office  of  Eegistrar  of  Acknowledgments 
of  the  Deeds  of  Married  Women,  which  post,  on  the  elevation  of  Sir 
Thomas  Wilde  to  the  Chief  Justiceship,  he  afterwards  held  conjointly 
with  Mr.  Edward  Archer  Wilde  till  the  appointment  of  Sir  John 
Jervis,  who  bestowed  it  on  his  own  son-in-law,  Mr.  Banks.  Since 
that  time  Mr.  Tindal  has  held  no  pliace  whatever.  His  urbanity  and 
gentlemanly  manners  will  be  long  recollected. 

Death  op  Mb.  CoMMissiomeB  Dathiell. — The  decease  of  this 
lamented  gentleman,  formerly  so  well  known  as  a  Queen's  counsel, 

Practising  in  the  Court  of  Chancery,  took  place  at  his  residence, 
feriden-hall,  near  Coventry,  lately.'  His  last  appearance  in  the 
Court  of  Bankruptcy  in  Birmingham  was  on  Thursday,  March  16, 
when  he  complained  of  slight  indisposition.  During  the  day  he  bad 
spoken  to  personal  friends  in  the  most  feeling  terms  of  the  sudden 
death  of  Mr.  Justice  Talfourd,  for  whom  he  entertained  the  sincerest 
regard.  On  returning  home  his  illness  gradually  became  more 
severe ;  and  on  Monday  night  Dr.  Evans,  of  Birmingham,  was  sent 
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for  by  express  to  attend  the  then  dying  patient.  Mr.  Daniell  expired 
about  one  o'clock  in  the  morning,  his  disease  being  constipation  of 
the  bowels.  The  learned  gentleman  was  appointed  joint  commis- 
sioner of  the  Birmingham  Court  of  Bankruptcy  with  Mr.  Balguy, 
Q.G.,  soon  afb^r  the  passing  of  the  Act  in  1842  ;  and  from  that  period 
to  the  present  has  apparently  given,  by  his  courteous  demeanour  and 
knowledge  of  the  law,  the  greatest  satisfaction  to  the  professional 
gentlemen  who  have  practised  under  him.  The  deceased  was  brother 
to  the  late  Professor  Daniell,  of  King's  College,  and  has  left  behind 
him  a  numerous  family.  As  an  alteration  in  the  Bankruptcy  Law 
is  contemplated,  it  is  presumed  the  vacant  commissionership  ynll  not 
at  present  be  filled  up. 
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Arehbold — The  Justice  of  the  Peace  and  Parish  Officer.  By  J.  F. 
Arohbold,  Esq.,  Barrister.  Fifth  edition  of  Vols.  I.  and  II.  12mo. 
1/.  18s.  cloth. 

Arehbold — The  whole  Law  and  Practice  with  respect  to  Pauper  Lu- 
natics, the  Care  and  Treatment  of  Lunatics  in  Asj^lums,  and  the  Proceed- 
ings under  Commissions  of  Lunacy ;  with  Practical  Notes  and  Forms, 
and  an  elaborate  Index.  By  J.  F.  Arehbold,  Esq.,  Barrister.  12mo.  15s. 
cloth. 

Afodty  and  Patteson — Suggestions  with  regard  to  certain  proposed 
Alterations  in  the  University  and  Colleges  of  Oxford,  and  to  the  i>os8i- 
biliW  and  advantages  of  a  JJegal  Education  at  the  University.  By  Sir 
J.  W.  Awdry,  Bart.,  and  Eight  Hon.  Sir  J.  Patteson.    8vo.  Is.  sewed. 

Avckhoum — The  Practice  of  the  High  Court  of  Chancery.  By  T.  H. 
iMrckboum,  Esq.,  Barrister,  and  H.  AycKboum.  Fourth  edition.  Part  II. 
12mo.  88.  sewed. 

J?e*^— A  Treatise  on  the  Principles  of  the  Law  of  Evidence  and  Prac- 
tice as  to  Proofs  in  Courts  of  Common  Law,  with  Elementary  Eules  for 
Conducting  the  Examination  and  Cross-Examination  of  Witnesses.  By 
W.  M.  Best,  Esq.,  Barrister.     Second  edition.    8vo.  25s.  cloth. 

Boothhy — ^A  Synopsis  of  the  Law  of  Indictable  Oflfences,  in  which  the 
Crimes,  Punishments,  Evidence,  Digest  of  Cases,  &c.,  are  Tabularly 
Arranged  ;  with  Eeferences  to  Precedents  and  Text- Writers  on  Cri- 
minal Pleading  and  Evidence.  By  B.  Boothby,  Esq.,  Barrister.  Second 
edition.    By  £.  Temple,  Esq.,  Barrister.    Boyal  12mo.  15s.  cloth. 

Browne — Proposal  for  an  Assurance  of  Title  to  £.eal  Property,  with  a 
view  of  facilitating  the  Transfer  of  Land,  and  reducing  the  Cost  of  Con- 
veyancing.   By  G.  Browne,  Esq.,  Barrister.    8vo.  6d.  sewed. 

Bruce — An  Accoimt  of  the  Present  Deplorable  State  of  the  Ecclesi- 
astical Courts  of  Eecord,  with  Proposals  for  their  Complete  B«formation. 
By  W.  D.  Bruce,  Esq.,  Barrister.    8vo.  Is.  sewed. 

Cox  and  Lloyd — ^The  Law  and  Practice  of  the  County  Courts.  Sixth 
edition,  12mo.  21s.  cloth. 

Cumin — A  Manual  of  Civil  Law,  or  Examination  in  the  Institutes  of 
Justinian  ;  being  a  Translation  of,  and  Commentary  on,  that  work ;  with 
an  Introduction,  on  the  History  of  the  Soman  Law.  By  P.  Cumin,  Esq., 
Barrister.     12mo.  lOs.  6d.  cloth. 

Dod — The  Parliamentary  Companion  for  1854  (twenty -second  year). 
By  C.  E.  Dod.    Eoyal  32mo.  48.  6d.  cloth. 
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Field — ^Obseryations  of  a  Solicitor  on  the  Eight  of  the  Pablic  to  form 
Limited  Liability  Partnerships,  and  on  the  Theory,  Practice,  and  Cost  of 
Commercial  duiters.    By  B.  W.  Field,  Solicitor.     8vo.  28.  6d.  sewed. 

Francis — The  Law  of  Charities,  comprising  the  Charitable  Trusts  Act, 
1863  ;  with  Explanatory  Notes,  Eules,  Instructions,  Orders,  Forms, 
Tables  of  Costs,  &c.,  and  all  the  Statutes  relating  to  the  subject,  with  a 
Digest  of  Cases.    By  P.  Francis,  Esq.,  Barrister.     12mo.  8s.  6d.  cloth. 

Samel — The  Laws  of  the  Customs,  consolidated  by  direction  of  the 
Lords  of  her  Majesty's  Treasury,  enacted  by  16  &  17  Vict.  caps.  6  &  7, 
under  the  Titles  of  Customs  Tariff  Act,  and  Customs  Consolidation  Act, 
1853 ;  with  an  Historical  Introduction,  Practical  Commentary,  designed 
as  a  Mercantile  and  Official  Guide,  Specimens  of  all  the  requisite  Forms 
as  now  used,  Notes  of  Decisions  in  Leading  Customs  Cases,  both  the  Acts, 
and  a  Copious  Index.  By  F.  J.  Hamel,  Esq.,  Solicitor  of  Customs. 
Eoyal  8vo.  ISs.  cloth. 

Jervi* — ^Practical  Treatise  on  the  Office  and  Dulj'  of  Coroners ;  with  an 
Appendix  of  Forms  and  Precedents.  By  J.  tfervis,  Esq.  Barrister. 
Second  edition.  By  W.  N.  Welsby,  Esq.,  Barrister.  12mo.  lOs.  6d. 
cloth. 

Keene — The  Annihilation  of  Past  Titles  considered  as  the  only  effectual 
Amelioration  of  Present  Titles,  with  a  Scheme  for  its  Accomplishment,  in 
a  Letter  to  the  Lord  Chancellor.  By  T.  P.  Keene,  Esq.,  Barrister.  8yo. 
Is.  sewed. 

Law  Courts — Where  shall  the  Law  Courts  be  built  P  By  a  Solicitor. 
8vo.  Is.  sewed. 

Levi — An  Introductory  Lecture  on  the  Law  of  Shipping  and  Marine 
Insurance,  at  King's  College,  London.    By  L.  Levi.    8yo.  Is.  sewed. 

Oliphant — The  Law  of  Horses,  Bacing,  Wagers,  and  Gaming.  By 
G.  H.  H.  Oliphant,  Esq.,  Barrister.     Second  edition.    12mo.  12s.  cloth. 

Pothier — A  Treatise  on  the  Contract  of  Partnership,  by  Pothier ;  with 
the  Civil  Code  and  Code  de  Commerce  relating  to  that  subject,  in  the 
same  order;  translated  from  the  French,  with  Notes  referring  to  the 
Decisions  of  the  English  Courts.  By  O.  D.  Tudor,  Esq.,  Barrister.  8vo. 
5s.  cloth. 

Prendergast — The  Law  relating  to  Officers  of  the  Navy.  By  H.  Pren- 
dergast,  Esq.,  Barrister.     12mo.  10s.  6d.  cloth. 

8ha%o — A  Practical  Treatise  on  Bankers'  Cheques,  Letters  of  Credit, 
&c.    By  G.  J.  Shaw.     8vo.  6s.  boards. 

Thompson — The  Laws  of  War  affecting  Commerce  and  Shipping.  By 
H.  B.  Thompson,  Esq.,  Barrister.     2nd  Edit.    8vo.  4s.  6d.  cloth. 

Westohy — The  Laws  of  Belgium  affecting  British  Subjects.  By  W.  S. 
Westoby,  Esq.,  Barrister.     8vo.  7s.  cloth. 
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COMMON  LAW. 


Comprising  the  Cases  (not  previously  inserted)  contained  in  the  following;. 

Eeports  :- 


22  Law  Jonmal  (N.  S.),  parts  10, 

11,  and  12. 
16  Queen's  Bench  Eeports,  part  4. 
2  Queen's  Bench  Eeports  (Ellis  & 

B.),  part  1. 


11  Common  Bench  Eeports,  part  5. 

12  Common  Bench  Eeports,  part  1. 

8  Exchequer  Eeports,  part  4. 

9  Exchequer  Eeports,  part  1. 


ACCOMMODATION  BILL.    See  Peacticb  and  Pleading,  2. 

AGrENCT.    See  Evidbncb,  2 ;  Ibibh  Judgmbnt  ;  Set-off,  1. 

AEBITEATION. — Insurance  company — Condition  precedent  to 
an  action  under  the  rules, — The  plaintiff  and  the  defendant 
were  members  of  aii  insurance  company,  which  b^  one  of  its 
rules  provided,  "That  the  sum  to  be  paid  by  this  association 
to  any  suffering  member  for  any  loss  or  damage,  shall,  in 
the  first  instance,  be  ascertained  and  settled  by  the  committee; 
and  the  suffering  member,  if  he  agrees  to  accept  such  a  sum 
in  fuU  satisfaction  of  his  claim,  shall  be  entitled  to  demand  and 
sue  for  the  same  as  soon  as  the  amount  to  be  paid  has  been  ascer- 
tained and  settled,  but  not  before,  which  can  only  be  claimed  accord- 
ing to  the  customary  mode  of  payment  in  use  by  the  society.  And 
if  a  difference  shall  arise  between  the  committee  and  any  suffering 
member  relative  to  the  settling  of  any  loss  or  damage,  or  to  a  claim 
for  average  or  any  other  matter  relating  to  the  insurance,  in  such 
case  the  member  dissatisfied  shaU  select  one  arbitrator  on  his  or  her 
behalf,  and  the  committee  shall  select  another;  and  if  the  committee 
refuse  for  fourteen  days  to  make  such  selection,  the  suffering  member 
shall  select  two,  and  in  either  case,  the  two  selected  shall  forthwith 
select  a  third,  which  three  arbitrators,  or  any  two  of  them,  shall  de- 
cide upon  the  claims  and  matters  in  dispute,  according  to  the  rules 
and  custom  of  the  club,"  &c.  "  Provided  always,  &c.,  that  no  mem- 
ber, who  refuses  to  accept  the  amount  of  any  loss  as  settled  by  the 
committee,  in  the  manner  hereinbefore  specified,  in  full  satisfaction 
of  such  loss,  shall  be  entitled  to  maintain  any  action-at-law  or  suit  in 
equity  on  his  policy  until  the  matters  in  dispute  shall  have  been 
referred  to  and  decided  by  arbitrators  appointed  as   hereinbefore 
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specified,  and  then  only  for  sucli  sum  as  tbe  said  arbitrators  sbaQ 
award ;  and  the  obtaining  tbe  decision  of  sncb  arbitrators  on  the 
matters  and  claims  in  dispute  is  berebj  declared  to  be  a  condition 
precedent  to  tbe  rigbt  of  anj  member  to  maintain  an  action  or  suit." 
The  defendant  subscribed  a  time-policy  of  insurance,  effected  by  the 
plaintiff  on  a  certain  vessel  in  whicn  the  plaintiff  was  interested, 
which  was  lost  during  the  time  covered  by  the  policy.  It  was  agreed 
by  the  policy  that  all  the  rules  of  the  association  should  be  as  binding 
on  the  parties  as  if  inserted  in  the  policy.  To  an  action  on  tbe 
policy,  alleging  as  a  breach  that  the  committee  had  refused  to  asceiv 
tain  the  loss,  the  defendant  pleaded,  after  setting  out  the  rule,  that 
the  committee  did  ascertain  the  loss  ;  that  the  plaintiff  was  dissatisfied, 
and  refused  to  accept  the  amount  settled ;  that  thereupon  a  dispute 
arose  as  to  the  extent  of  the  loss  and  the  sum  to  be  paid ;  that  the 
defendant  and  the  committee  were  willing  to  refer  the  matter  ta 
arbitration,  but  the  plaintiff  was  not  willing ;  that  the  matters  in 
difference  had  not  been  referred  to  arbitration,  nor  the  loss  ascertained 
by  arbitration,  as  by  the  rule  required :  Held,  that  the  contract  be- 
tween the  parties  was,  that  in  case  of  dissatisfaction  with  the  decision 
of  the  committee,  the  assured  should  procure  the  amount  of  the  loss 
to  be  settled  by  arbitraticm  aceordine  to  the  rule  before  him^jing 
any  action  on  the  policy ;  that  tbe  maidng  the  settlement  by  arbitra-^ 
tion  a  condition  precedent  to  suing  on  the  poli^  was  legal,  and 
consequently  that  the  plea  was  good.  Avery  v.  oeott^  22  Law  J^. 
(N.  S.)  Exch.  287. 

ATTACHMENT.  See  Foebicht  Attachmeitt;  Pbaoticb  air[> 
Flbadu^g,  1. 

AWARD. — Costs  of  reference  —  Mnality — Special  verdict — By 
an  agreement  of  reference,  entered  into  by  A.,  B.,  C,  and  D.,  certain 
matters  in  difference  were  referred  to  arbitration,  and  the  arbitrators 
were  thereby  empowered  to  make  the  award,  notwithstanding  the 
death  of  any  of  the  parties,  ^  and  the  submission  of  reference  might 
be  made  a  rule  of  court,  at  the  instance  of  either  of  the  parties  to 
the  reference ;  and  the  costs  of  the  agreement  and  of  the  reference, 
and  of  the  arbitrators  and  award,  and  of  the  making  of  the  submission 
a  rule  of  court,  should  be  in  the  discretion  of  the  arbitrators.*'  B. 
died  before  the  making  of  the  award.  The  arbitrators  by  their  award 
found  that  a  certain  sum  of  money  was  due  from  B.  in  his  lifetime  to 
A.,  and  was  then  still  due,  and  they  awarded  and  directed  tbe 
personal  representatives  of  B.  (the  defentants)  to  pay  the  same 
within  seven  days  ;  and  they  further  awarded  and  directed  that  tbe 
costs  of  the  agreement  of  reference  of  the  said  arbitrators  and  of  tbe 
award  should  be  borne  and  paid  equally  by  B/s  personal  representa- 
tives and  by  A.,  and  that  the  cost  and  charses  of  making  such  sub- 
mission a  rule  of  court  should  be  borne  and  paid  by  the  party  dis- 
obeying the  award,  and  obliging  the  same  to  be  made  a  rule  of  court. 
In  an  action  by  A.  against  the  personal  representatives  of  B.,  to 
recover  the  amount  so  found  by  the  award  to  be  due  to  bim  from  B« 


Common  Law.  3 

in  his  lifetime,  as  above  mentioned,  the  defendants  pleaded  by  setting 
out  the  award  and  hj  averring  that  it  was  not  a  final  award,  upon 
which  plea  the  plaintiff  took  issue.  A  special  verdict  was  agreed  upon, 
and  hj  it  the  jury  found  the  facts,  that  the  agreement  of  reference 
and  the  award  were  sUch  as  were  set  forth  in  the  plea,  and  thev  left 
the  question  to  the  Court  to  say  whether  or  not  the  award  was  final : 
Held,  first,  that  the  clause  by  which  the  arbitrators  directed  the  party 
disobeying  the  award  to  pay  the  costs  was  uncertain,  and  vitiated  the 
whole  award  ;  and,  secondly,  that  the  form  in  which  the  question  was 
raised  for  the  opinion  of  the  Court  was  proper.  WilUams  v.  Wilson 
and  another,  9  Exch.  90. 

BILL  OF  EXCHANGE.  — L  Indorser's  payment— Banker^ 
eet-off, — A  bill  of  exchange  drawn  by  A.  was  accepted,  payable  at  a 
bank.  A.,  who  was  a  customer  at  the  bank,  discounted  the  bill  with 
them,  and  the  bank  rediscounted  it  and  indorsed  it  over  to  a  third 
party.  On  the  day  that  the  bill  became  due  it  was  presented  at  the 
bank  for  parent  bv  the  holder,  and  there  being  no  funds  of  the  ac- 
ceptor then  in  their  nands,  the  bank  having  paid  it,  instead  of  debiting 
the  acceptor's  account  with  the  amount,  earned  it  to  a  separate  account 
as  an  unpaid  bill.  The  acceptor  not  having  provided  funds  in  the 
course  of  the  day,  the  bank  sent  notice  of  its  dishonoiu'to  the  drawer 
next  morning,  and  debited  his  account  with  it.  In  an  action  by  A. 
against  the  bank  for  money  lent,  in  which  the  defendants  set  off  the 
amount  of  the  bill,  the  jury  found  that  the  bank  paid  the  bill  as 
indorsers  of  it,  and  not  as  agents  of  the  acceptor :  Held,  that  the 
jury  were  justified  in  assuming  that  the  bank  treated  the  bill  as  dis- 
honoured, and  paid  it  in  their  character  of  indorsers,  and  not  as 
agents  of  the  acceptor ;  and  that  they  were  entitled  to  set  it  off. 
J^ollard  and  another  v.  Goden,  P.  O.  22  Law  J.  (N.  S.)  Q.  B.  439. 

2.  Si^ht  qf  action — Solder  of  hill, — W.,  being  the  representa- 
tive of  a  deceased  holder  of  a  bill  of  exchange,  requested  R., 
who  had  guaranteed  the  payment,  to  see  it  paid.  B.  employed  the 
plaintiff  to  sue  upon  it  mhis  own  name,  and  informed  W.  of  the 
fact,  saying  that  he  required  the  bill  to  deliver  to  the  plaintiff  for  that 
purpose,  w.  thereupon  gave  the  bill  to  B.,  who,  after  making  a  copy 
m  his  presence,  gave  it  back,  saying  it  would  be  safer  in  the  hands  of 
W.  until  it  was  wanted.  The  copy  was  then  delivered  to  the  plain- 
tiff, who  commenced  the  present  action.  W.  shortly  afterwards  de- 
livered the  bill  to  his  own  attorney,  to  take  such  steps  as  he  might 
judge  necessary  to  get  the  money,  and  the  bill  was  subsequently  given 
to  the  plaintifi.  ^e  defendant  pleaded  a  denial  of  the  mdorsement, 
and  that  the  plaintiff  was  not  the  holder  of  the  bill  at  the  commence* 
ment  of  the  suit :  Held,  that  as  the  plaintiff  had  no  interest  in,  nor 
actual  possession  of  the  bill,  nor  any  constructive  possession  thereof, 
inasmuch  as  neither  B.  nor  W.  was  his  agent,  the  defendant 
was  entitled  to  the  verdict  upon  both  pleas.  Emmet  v.  Tottenham, 
22  Law  J.  (N.  S.)  Exch.  281. 

8.    JPrineipal  and  anient  —  Unincorporated  company  —  Individual 
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liahilHy. — A  bill  of  exchange,  directed  to  "  J.  D.,  Purser,  Wesf 
DowTis  Mining  Company,"  was  accepted  by  him  as  follows : — **  J.D, 
per  proc.  "West  Downs  Mining  Company."  J.  D.  was  a  member 
of  the  company,  which  was  not  incorporated :  Held,  that  J.  B.  was 
personally  liable  on  this  acceptance.  NicholU  cmd  others  v.  IHcmandy. 
9  Exch.  154. 

4.  Verbal  notice  ofdishonowr — Construction, — On  the  day  after  a 
bill  became  due,  the  holder's  clerk  called  upon  the  drawer,  and  told 
him  that  the  bill  had  been  duly  presented,  and  that  the  acceptor 
"  could  not  pay  it ;"  to  which  the  drawer  replied  that  "  he  would  see 
the  holder  about  it :"  Held,  that  it  was  properly  left  to  the  jury  to 
infer  from  this  c(Hiversation  that  the  drawer  had  due  notice  of  dis- 
honour. SemblCy  that  a  verbal  notiee  of  dishonour  is  not  to  be 
construed  with  the  same  strictness  as  a  written  notice,  provided  there 
be  enough  to  warrant  the  jury  in  assuming  that  the  party  to  whom 
the  notice  is  given  is  informed  that  the  bill  has  been  duly  presented 
and  dishonoured,  and  that  he  is  looked  to  fot  payment.  Metcalfe  t, 
Bichardson,  11  C.  B.  1011. 

5.  Bate  of  interest, — In  an  action  against  the  drawer  of  a  bill  of 
exchange  not  bearing  interest,  which  has  been  dishonoured  by  non- 
acceptance,  if  the  jury  find  the  plaintiff  entitled  to  interest  by  way  of 
damages,  the  measure  of  damages  is  the  rate  of  interest  at  the  place 
where  the  bill  was  drawn.  Oibbs  and  others  v.  Fremonfj  22  Law  Jv 
(N,  S.)  Exch.  302. 

And  see  Pbactice  and  Plbajding,  2. 

BEEACH  OF  CONTEACT.— 1.  Immediate  right  of  action- 
Breach  before  day  of  performance, — Declaration,  that  in  consideration 
thftt  the  plaintiff  would  agree  to  enter  the  service  of  the  defendant  as 
a  courier,  on  the  1st  of  June,  1852,  and  to  serve  the  defendant  in  that 
capacity,  and  travel  with  him  as  a  courier,  for  three  months  certain, 
from  the  said  1st  of  June,  for  certain  monthly  wages,  the  defendant 
agreed  to  employ  the  plaintiff  as  courier  on  and  from  the  said  1st  of 
June  for  three  months  certain,  to  travel  with  him  on  the  continent^ 
and  to  start  with  the  plaintiff  on  such  travels  on  the  said  day,  and  \x> 
pay  the  plaintiff  during  such  employment  the  said  monthly  wages- 
Averment  of  an  agreement  of  the  said  terms  on  the  part  of  the 
plaintiff^  and  of  his  readiness  and  willingness  to  enter  upon  the  said 
employment,  and  to  perform  the  said  agreement.  Breach^  that  the 
defendant,  before  the  said  1st  of  June,  wholly  refused  to  employ  the 
plaintiff  in  the  capacity  and  for  the  purpose  aforesaid,  on  or  from 
the  said  1st  of  June  or  any  other  time,  and  wholly  diicharged  the 
plaintiff  from  his  said  agreement,  and  from  the  performance  of  the 
same,  and  from  being  ready  and  willing  to  perform  the  same ;  and 
the  defendant  wholly  broke  and  put  an  end  to  his  promise  and  en- 
gagement :  Held,  in  arrest  of  judgment,  that,  after  the  refusal  of  the 
defendant  to  employ,  the  plaintiff  was  entitled  to  bring  an  action  im- 
mediately, and  was  not  bound  to  wait  until  after  the  day  agreed  u^n 
for  the  commencement  of  performance  had  arrived.    In  assessing 
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damages  in  such  a  case,  the  jury  are  justified  in  looking  at  all  that 
had  happened,  or  was  likely  to  happen,  down  to  the  day  of  trial,  to 
increase  or  mitigate  the  plainti^s  loss.  SJochtter  v.  De  Latour,  22 
Law  J.  (K  S.)  Q.  B.  455, 

2.  Action  against  person  no  party  io  the  •contpoct — Malieiously  pro^ 
4survng  breach. — First  and  second  counts  of  declaration  by  lessee  of  a 
theatre  for  maliciously  procuring  W.  (who  had  agreed  with  plaintiff 
to  perform  and  sing  at  nis  theatre  and  nowhere  else  for  a  certain 
term)  to  break  her  contract,  and  not  to  perform  or  sing  at  the  plain- 
tiffs theatre,  and  to  continue  away  during  the  term  for  which  W.  was 
engaged.  Third  count,  averring  that  W.  had  engaged  with  plaintiff  to 
be,  and  had  become  and  was,  plaintiff's  dramatic  artiste  for  a  certain 
term,  and  complaining  that  defendant  maliciously  procured  her  to 
depart  out  of  her  said  employment  during  the  term.  On  demurrer : 
Held,  by  Wightman,  Erie,  and  Crompton,  J  J.,  that  the  counts  were  ail 
good,  and  that  an  action  lies  for  maliciously  procuring  a  breach  of 
contract  to  give  exclusire  personal  services  for  a  time  certain,  equally 
whether  the  employment  has  commenced  or  is  only  i/nfieri^  provided 
the  procurement  be  during  the  subsistence  of  the  contract,  and  pro- 
duces damage ;  4Uid  that  to  sustain  such  an  action,  it  is  not  necessary 
that  the  employer  and  employed  should  stand  in  the  strict  relation 
of  master  and  servant.  SemUe,  by  the  same  judges,  that  the  action 
would  lie  for  the  malicious  procurement  of  the  oreach  of  any  contract, 
though  not  for  personal  services,  if  by  the  procurement  damage  was 
intei^ed  to  result,  and  did  result,  to  the  plaintiff.  Coleridge,  J. 
dissentiente,  and  holding  that  the  action  for  procuring  a  third  person 
to  depart  from  his  engagement  is  founded  on  the  Statute  of 
Labourers,  and  is  strictly  confined  to  cases  where  the  employer  aud 
employed  stand  in  such  relation  of  master  and  s^'vant  as  was  within 
that  statute ;  and  that,  in  all  other  caaes,  the  remedy  for  a  breach  of 
contract  is  only  on  the  contract,  and  agamst  those  privy  to  it ;  and 
that,  as  a  dramatic  performer  is  not  a  servant,  therefore  the  counts 
were  all  bad.  The  defendant  had,  under  statute  15  &  16  Vict. 
c  76,  s.  80,  obtained  leave  to  plead  and  demur  also.  On  an  applicar 
tion  to  postpone  the  trial  of  the  issues  in  fact  till  the  issue  m  law 
had  been  ffnally  disposed  of  in  a  Court  of  Error :  Held,  that  the 
Oouit  had  no  power  to  make  such  an  order,  inasmuch  as  the  judg- 
■ment  of  the  demurrer  had  disposed  of  the  issue  in  law  finally  as  far 
as  regarded  this  Court.     Lundey  v.  %c,  2  Q.  B.  (Ellis  &  B.)  217. 

And  see  Contbact,  3. 

BEEACH  OE  COVENANT.    See  Leaseholds. 

COMPENSATION  TO  OFEICEE  OF  COEPOBATION.— 
Stat,  6^6  Wm.  4,  c,  76,  s,  66 — Treastiry  order. — ^A  Treasury  order 
for  compensation  to  an  officer  of  a  corporation,  dismissed  after  the 
passing  of  the  stat.  5  &  6  Wm.  4,  c.  76,  is  not  necessarily  bad  be- 
cause it  directs  the  compensation  to  be  calculated  from  a  bygone 
time ;  for,  under  sees.  66  and  67,  the  compensation  may  be  distributed 
over  a  period  of  years,  and  consist  partly  of  a  gross  sum  for  arrears. 
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Bat  Buch  order  is  bad,  and  a  nullity,  if  on  the  &ce  of  it,  or  by  oom- 
parison  with  the  Treasury  minute  directing  the  order  to  issue  (such 
minute  being  before  the  Court  on  a  return  to  a  mandamus  to  execute 
a  compensation  bond),  it  appear  that  the  compensation  is  partly  given 
for  a  period  during  which  the  party  still  held  the  office.  So  held  by 
the  Court  of  Ezdiequer  Chamber,  i^rming  the  judgment  of  the 
Queen's  Bench.    Be^.  y.  J%or,  4^4;.  qflde^ldy  16  Q.  B.  781. 

CONCUEEENT  JUEISDICTION.     See  Cotott  Couet,  2. 

CONDITION  PEECEDENT.    See  Aebitbatiok  ;  Iksubanob. 

CONTEACT.— 1.  Saleofgood^ll^BeHraintoftrade-'Breaehqf 
agreement, — An  agreement  between  the  plaintiffs  and  the  defendant 
for  the  purchase,  b^  the  plaintiffs,  of  l^e  defendant's  shop,  premises, 
and  his  stock  of  wmes,  and  his  good*will  of  the  business  of  a  wine 
and  spirit  merchant,  then  carried  on  at  Camaryon,  stipulated  that  the 
defendant,  in  consideration  of  the  premises  and  of  the  payments 
aforesaid,  did  thereby  promise  and  agree  with  and  to  the  plaintiffs, 
that  he  would  not,  at  any  time  or  times  thereafter,  by  himself,  his 
partner,  or  agent^  or  otherwise  howsoeyer,  directly  or  indirectly,  set 
up,  embark  in,  or  carry  on  the  business  or  trade  of  a  wine  and  spirit 
merchant  at  Camaryon  aforesaid,  or  at  any  other  town  or  place 
within  the  three  counties  of  Camaryon,  Anglesea,  and  Merioneth. 
After  the  maldng  of  the  agreement,  the  defendant  set  up  as  a  wine 
and  spirit  mercbmt  at  Chester,  and  supplied  wine  and  spirits  to 
persons  residing  in  Camaryon  and  other  places  within  Camaryon, 
Anglesea,  and  Merioneth,  upon  orders  solicited  within  the  said  town 
and  places,  personally  and  by  agents ;  but  he  had  no  place  of  resi- 
dence or  of  Dusiness  within  the  said  town  or  places :  Held,  that  it 
was  not  necessary  to  the  carrying  on  of  busmess,  witlun  the  meanings 
of  the  agreement,  that  the  defendant  should  have  some  place  of  busi- 
ness within  Carnarvon  or  the  other  prohibited  places,  and  that  the 
defendant  had  been  guilty  of  a  breach  of  the  agreement.  Twmer  and 
mother  y.  Bvana,  22  Law  J.  (N.  S.)  Q.  B.  412. 

2.  Frimty — Ckmsideration — I^raudtdeni  representation, — ^The  first 
count  of  a  declasation  stated  that  the  defendant  and  certain  other 
persons  had  joined  a  company  upon  a  principle  known  as  a  soeUtS 
anofiff^ne^  in  the  kingdom  of  Spam,  the  capital  of  which  was  divided 
into  90,000  shares  of  12.  each,  out  of  which  12,000  were  to  be  appro- 
priated to  the  public  at  12#.  6J.  per  share,  free  from  all  further  calls ; 
that  the  defenoant  was  one  of  the  promoters  and  maoa^g  director 
of  the  said  company,  and,  in  offering  the  said  12,000  shares  to  the 
public,  had,  in  such  character  of  director,  guaranteed  and  promised 
to  the  bearers  of  the  said  12,000  shares  at  12«.  6i.  per  share,  a  mini- 
mum annual  dividend  of  38Z.  per  cent.,  payable  in  half-yearly  divi- 
dends of  162. 10«.  upon  each  of  such  shares ;  that  the  plaintiff,  con- 
fiding in  the  said  promise,  became  the  purchaser  and  b^urer  of  2,500 
of  ths  said  12,000  shares  at  12«.  6<^.  eacn,  and  took  the  same  upon  the 
fiuth  of  the  said  guarantee  and  momise  of  the  defendant,  and  had 
fulfilled  the  said  agreement  in  dl  things  on  his  part.  Breach,  that 
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tbe  defendant  liad  not  piaid  to  the  plaintif?  the  said  hfdf-yearlj 
•dmdendfl  of  16Z.  10«.  per  cent.,  or  any  part  thereof,  nor  had  repaid 
the  eaid  sum  of  12«.  6a.  on  the  said  shares :  Held,  that  the  count  was 
bad,  as  it  showed  no  privity  between  the  plaintiff  and  the  defendant, 
nor  any  consideraiioa  for  the  promise  moving  from  the  defendant  to 
the  plamtiff.  The  seccmd  count  alleged  that -the  defendant  and  others 
had  formed  the  company  as  in  the  first  count  mentioned,  and  that  the 
said  12,000  shares  were  actually  offered  to  the  public;  that  the 
defendant,  as  such  promoter  and  managing  director,  intending  to 
deceive  the  public,  and  to  cause  it  to  be  publidy  repres^ited  and  ad- 
vertised that  the  said  company  was  likely  to  be  a  «tfe  and  profitable 
undertaking,  and  also  to  deceive  the  public,  who  might  become  puiv 
chasers  of  the  said  12,000  shares,  and  to  induce  them  to  become  such 
purchasers,  falsely,  fraudulently,  and  deceitfully  caused  it  to  be  pub- 
licly advertised  and  made  known,  in  and  by  a  prospectus  issued  by  the 
derendant  as  such  director  {ynter  alid)^  that  tne  promoters  of  the  said 
company,  in  proposing  to  issue  to  the  public  the  said  12,000  shares  at 
12«.  6d,  per  share,  free  from  all  frirther  calls,  did  not  hesitate  to  gua- 
rantee to  the  bearers  of  the  said  12,000  shares  a  minimum  annual 
dividend  of  33/.  per  cent.,  payable  in  half-yearly  dividends  of  16/.  10^. 
per  cent,  each,  and  that  tne  said  guarantee  should  remain  in  force 
until  the  said  12«.  6d.  per  share  should  be  thus  repaid  to  the  share- 
holders ;  that  the  defendant,  by  means  of  the  said  false,  fraudulent, 
and  deceitful  representation,  fraudulently  induced  the  plaintiff  to 
become,  and  the  plaintiff  by  reason  thereof  became,  the  purchaser  and 
bearerof  2,500of  thesaidl2,000sharesat  12«.6J.  per  share,  and  bymeans 
of  the  premises  the  plaintiff  was  induced  to  pay,  and  did  pay,  12s,  6  J. 
for  each  of  the  said  shares ;  whereas,  in  truth  and  in  fact,  at  the  time 
of  making  the  sidd  statement,  the  same  was  false  and  fraudulent,  to 
the  knowledge  of  the  defendant;  and  the  defendant  had  no  jground 
whatever  for  offering  such  guarantee  to  the  public,  as  the  de^dant 
well  knew,  bymeans  whereof  the  plaintiff  had  lost  the  money  so  ^aid 
bv  him  as  aforesaid:  Held,  that  the  count  contained  a  sufficient 
allegation  of  a  false  representation  by  the  defendant^  and  that  the 
plaintiff  was  entitled  to  judgment  upon  it,  as  there  was  no  necessity 
for  any  privity  between  the  parties  to  support  an  action  of  tort 
ioT  a  false  representation.  Gerhard  v.  Bates,  22  Law  J.  (N.  S.) 
Q.  B.  364. 

3.  Neglect  to  emplete  eontraet — Avoidance — JPubUe  Health  Act, 
e.  139. — The  plaintiff  contracted  by  deed  with  the  defendants,  as  a 
local  board  of  health,  to  execute  certain  works,  according  to  a  speci- 
fication, and  that  the  works  should  be  begun,  proceeded  with,  and 
completed  to  the  satis&ction  of  their  surveyor.  Payment  was  to  be 
made  by  instalments,  upon  the  certificate  of  the  surveyor.  By  the 
deed  it  was  provided,  ''that  if  the  pbiintiff,  from  bankruptcy,  insol- 
vency, or  any  other  cause  whatsoever,  should  not  proceed  with  the 
works  to  the  satisfaction  of  the  surveyor,  it  should  be  lawful  for  the 
defendants,  after  three  days'  notice,  signed  by  their  surveyor,  to  em- 
ploy other  persons  to  complete  the  works ;  and  that  the  deed  should. 
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at  the  expiration  of  the  said  notioe,  be  void,  at  the  option  of  the  de- 
fendants ;  and  the  amount  ahready  paid  to  the  plaintiff  should  be  con- 
sidered the  full  value  of  the  works  which  should  up  to  that  time  have 
been  executed ;  and  the  materials  on  the  premises  should  become  the 
property  of  the  defendants  without  any  further  payment :  Held,  that 
this  forfeiture  clause  might  be  enforced  by  the  defendants,  although 
the  plaintiff  had  not  become  entitled  to  any  payment  for  the  work 
done :  Held  also,  that  in  an  action  by  the  plaintiff  against  the  de- 
fendants, for  not  allowing  him  to  complete  his  contract,  no  notice  of 
action  was  requisite,  under  the  provisions  of  the  11  &  12  Yict.  c.  63, 
B.  139  (the  Public  Health  Act).  Ikmes  v.  Mayor ^  Sfc,  of  Swansea, 
22  Law  J.  (N.  S.)  Exch.  297. 

COPYHOLD. — 1.  Surrender — Devise  without  admittance — JPlead- 
ing, — ^The  surrenderee  of  a  copyhold,  who  has  not  been  admitted, 
cannot  by  devise  give  a  legal  title  to  his  devisee,  and  the  devisee 
does  not  gain  such  title  by  admittance ;  and  the  case  is  the  same 
whether  the  surrender  was  for  value  or  voluntary.  In  an  action  for 
the  mesne  profits  of  a  copyhold,  to  which  the  defendant  pleads  "  Not 
possessed,"  the  plaintiff  may  reply,  by  way  of  estoppel,  a  judgment  in 
ejectment  in  his  favour ;  and  if  he  does  not  reply  it,  the  judgment  is 
not  conclusive  evidence  of  his  title.  Matthew  v.  Oshome,  22  Law  J. 
(N.  S.)  C.  B.  241. 

2.  Surrender — Befusal  to  enrol. — A  surrender  by  a  copyhold 
tenant  to  such  uses  as  A.  B.  shall  appoint,  and  in  default  of  and  until 
appointment,  to  A.  B.,  his  heirs,  and  assigns  for  ever,  is  not  such  a 
surrender  as,  in  the  absence  of  any  special  custom,  the  lord  can  be 
compelled  to  accept.  Flack  v.  Master  and  Fellows  of  Dotoning 
College,  22  Law  J.  (N.  S.)  C.  B.  229. 

COUNTY  COXJET.— 1.  Arrest  on  committal,  after  settlement  of 
debt  and  costs  out  of  court — Action  for  false  imprisonmeat. — S.  sued 
D.  in  the  County  Court,  and  recovered.  D.  did  not  pay  the  amount 
adjudged  against  him.  A  judgment-summons  issued  against  D.,  who 
did  not  appear  as  required  by  it,  and  the  judge  ordered  him  to  be 
committed  for  seven  days.  A  warrant  issued  to  arrest  him.  Then 
D.  paid  S.,  the  plaintiff  in  the  plaint,  the  amount  of  debt  and  coats ; 
and  S.  wrote  to  JB^.,  the  clerk  of  the  County  Court,  to  say  he  was  paid. 
Afterwards  D.  was  arrested  under  the  warrant,  and  detained.for  a  few 
minutes,  till  E.,  the  clerk  of  the  County  Court,  who  had  forgotten 
the  receipt  of  the  notice  from  S.,  found  that  notice,  and  ordered  his 
discharge.  D.  brought  an  action  for  the  imprisonment  against  F. 
and  the  bailiff:  Held,  that  payment  to  the  party,  after  the  warrant 
issued,  did  not  operate  as  a  supersedeas,  and  that  the  arrest  and  de- 
tention were  both  justified :  SembU,  that  the  discharge  of  the  prisoner, 
after  the  letter  from  the  party  was  found,  waa  irregular.  Dames  v. 
Metcher  and  others,  2  Q.  B.  (Ellis  &  B.)  271. 

2.  Concurrent  jurisdiction— Oosts^-Time  of  application  to  Court. — 
In  a  case  where  the  Court  of  Queen's  Bench  had  concurrent  jurisdio- 
tdon  with  tihe  County  Court,  by  stat.  9  &  10  Vict.  c.  95,  s.  128,  the 
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•  plaintiff  recovered  only  40«.  damages.  This  sum  hd  accepted  from 
the  defendant  without  prejudice  to  any  claim  for  costs  ;  and  he  sum- 
moned the  defendant  to  show  cause  before  a  judge  at  chambers  why 
the  costs  should  not  be  taxed,  and  paid  by  defendant  to  plaintiff. 
The  judge,  considering  that  a  discretion  on  this  point  was  vested  in 
him  by  stat.  13  &  14  Vict.  c.  61,  s.  13,  refused  to  make  an  order.  In 
the  next  term  but  one  after  this  decision,  the  plaintiff  moved  the 
Oourt  of  Queen's  Bench  that  the  costs  might  be  taxed,  and  paid  to 
-him  by  the  defendant,  relying  on  a  decision  of  the  Court  of  Common 
Fleas,  since  the  hearing  at  chambers,  that  the  judge,  under  sec.  13, 
wajs  bound  to  grant  costs :  Held,  that  the  application  was  too  late. 
QtucTBy  whether  the  enactment  in  stat.  13  &  14  Vict.  c.  61,  s.  13, 
that  the  judge,  in  the  cases  there  mentioned,  "  may"  order  costs, 
be  imperative  or  only  permissive.  Orchard  v.  Moxsy.  2  Q.  B. 
(Ems&B.)207. 

3.  Becovery  of  tenements — Amount  of  rent — Power  of  appeal,— la 
cases  of  ejectment  under  the  9  &  10  Vict.  c.  95,  s.  122,  the  County 
Courts  have  jurisdiction  where  the  annual  rent  of  the  premises  does 
not  exceed  60Z.,  no  fine  having  been  paid,  although  the  annual  value 
does  exceed  50Z. :  Qucere^  whether  the  power  of  appeal  given  by  the 
.13  &  14  Vict.  c.  61,  s.  14,  extend  to  proceedings  under  the  9  &  10 
Vict.  c.  95,  s.  122.  Semhle,  a  prohibition  can  be  moved  for  after 
an  appeal,  f  Be  Uarl  of  Harrington  v.  Bamsay,  22  Law  J.  (N.  S.) 
Exch.  326. 

4.  Cavse  of  action — District  in  which  jurisdiction — Legacy, — ^A 
testator,  by  his  will,  made  the  following  bequest :  "  Likewise,  should 
my  executors  think  proper,  to  my  man-servant,  whom  I  call  Sam,  I 
give  20Z.,  conditional  on  his  continuing  to  conduct  himself  faithfully 
in  all  respects.'*  At  the  time  of  the  making  of  his  will,  and  at  his 
death,  the  testator  resided  at  Margate,  within  the  jurisdiction  of  the 
County  Court  of  Kent.  The  executors  renounced  probate,  and  ad- 
ministration was  granted  to  the  defendant  by  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury,  in  London.  A  plaint  was  brought 
in  the  County  Court  of  Kent,  against  the  defendant  as  administra- 
tor, to  recover  the  amount  of  the  legacy :  Held,  that  the  letters  of 
administration  were  an  essential  part  of  the  cause  of  action ;  and  as, 
therefore,  the  whole  cause  of  action  did  not  arise  within  the  district 
of  the  County  Court  of  Kent,  that  Court  had  nojurisdiction  to  hear 
the  plaint  under  the  60th  section  of  the  9  &  10  Vict.  c.  95.  Qucere, 
whether  the  bequest  was  one  in  respect  of  which  the  65th  section  of 
the  Q  SclO  Vict.  c.  95,  gave  a  County  Court  jurisdiction.  Be  Fuller 
V.  Mackay,  22  Law  J.  (N.  S.)  Q.  B.  415. 

6.  Judgment  summons — Second  committal — New  default. — Under 
the  103ra  section  of  the  9  &  10  Vict.  c.  95,  the  judge  of  a  County 
Court  has  power,  upon  a  judgment  summons,  to  commit,  as  often  as 
a  new  default  rendering  the  judgment  debtor  liable  to  imprisonment 
is  made,  though  each  default  be  of  the  same  kind.  The  return  to  a 
writ  of  habeas  corpus  for  the  discharge  of  a  judgment  debtor  set  out  two 
warrants  of  commitment,  of  different  dates,  made  by  the  judge  of  the 
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County  Oonit  of  Brentford.  The  warrants,  in  precisely  the  same 
terms,  recited  the  jad^ent  recoyered  in  the  County  Court,  a  subse- 
quent order  to  pay  by  instalments  and  default  made,  and  that  a  judg- 
ment-summons had  been  issued ;  and  then  stated  that  the  defendant, 
baying  appeared  and  been  examined,  and  it  appearing  to  the  satisfac- 
tion of  me  judge  that  the  defendant  had,  since  the  said  judgment 
recoyered  against  him,  and  still  had  sufficient  means  to  satisfy  the 
said  judgment,  but  refused  and  neglected  to  pay  the  same,  it  was 
ordered  that  he  be  imprisoned  for  forty  days.  The  prisoner's  de- 
tention was  justified  under  the  last  warrant :  Held,  that  it  was  to  be 
presumed  that  a  new  default  in  non-payment  had  been  made,  upon 
which  the  last  warrant  was  granted,  and  that  the  imprisonment 
therefore  waa  legal.    Be  Boyce,  22  Law  J.  (N.  S.)  Q.  B.  393. 

C0T7NTT  LUNATIC  ASYLTJM.  —  LiMUy  to  architect  for 
*^ probationary^*  drawings, — A  declaration  against  the  clerk  to  a 
company  of  yisitors  of  a  county  lunatic  asylum,  under  the  8  &  9 
Yict.  c.  126,  ss.  16, 17,  stated,  that  the  committ^  under  the  statute 
agreed  with  the  plaintiff,  in  consideration  that  he  would  render  his 
seryices  as  architect  in  examining  the  site  of  a  proposed  lunatic 
asylum,  and  preparing;  the  requisite  probationary  drawings  for  the 
committee,  and  all  other  drawmgs  required  to  be  submitted  to  the 
Commissioners  in  Lunacy  and  the  Secretary  of  State ;  that  a  certain 
Bum  should  be  paid  to  him ;  and  ayerred  that  he  did  prepare  requisite 
probationary  drawings  for  the  approyal  of  the  saia  committee,  and 
was  ready  to  prepare  all  other  drawings  to  be  submitted  to  the 
commissioners  and  Secretary  of  State,  but  that  the  committee  wrong- 
fully discharged  him,  and  preyented  him  from  completing  the  agree- 
ment. Second  plea,  that  the  plaintiff  did  not  prepare  tiie  requisite . 
probationary  drawings.  Eifth  plea,  that  a  reasonable  time  had  elapsed 
for  the  plaintiff  to  prepare  the  requisite  probationary  drawings  for  the 
approyal  of  the  said  committee,  and  that  the  plaintiff  prepared  diyers 
drawings,  which  were  not  approyed  of  by  the  committee,  but  rejected  by 


them ;  and  that,  saye  as  lobresaid,  the  plaintiff  did  not  prepare  any 
probationary  drawings  for  the  approyal  of  the  committee,  wnerefore, 
dbc. :  Held,  that  "  probationary  "  drawing  meant  drawings  to  be  ap- 

Sroyed  of  by  the  committee,  the  commissioners,  and  the  Secretary  of 
tate ;  that  eyen  if  the  yisitors  could  contract  for  the  payment  for 
plans  not  approyed  of,  yet  there  was  no  contract  here  which  would 
make  them  hable  for  dismissing  the  plaintiff;  and  that  the  plaintiff 
could  not  recoyer  on  the  indebitatus  counts.  Quare,  first,  whether 
the  yisitors  had  power  to  contract  for  the  payment  for  plana  not 
ultimately  approyed  of ;  secondly,  whether*  mandamus  to  the 
treasurer  of  the  county  would  be  the  proper  remedy  in  such  a 
case;  thirdly,  whether  the  county  would  be  liable  on  such  a 
contract.    MqfaU  y.  Dickson,  clerk,  ^c.  22  Law  J.  (N.  S.)  C.  B.  266. 

COVENANT.    See  Vbitdob  akd  Pubohasbe;  Leaseholds. 
DETINFE.— 1.  Joiwt  ownership  of  ehattel—Belwerjf  by  aU^ 
Demand  by  one— PImkKii^.-- Detinue  for  documents  of  the  plaintiff. 
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Flea,  that  thej  were  delivered  to  defendant  by  persons  jointly  in- 
terested in  them  with  the  plaintiff;  that  the  sud  persons  never  de- 
manded them  back ;  and  that  the  defenduit  held  with  their  consent. 
The  evidence  was,  th9.t  the  plaintiff  was  a  shareholder  and  purser 
in  the  B.  Mining  Company,  and  that  he  had  delivered  the  docu- 
ments to  the  defendant,  an  accountant,  in  pursuance  of  a  resolution  of 
the  shareholders,  in  order  that  the  defendant  might  report  on  the 
state  of  the  company's  affairs  i^and  that  the  plaintiff  in  his  own 
name,  and  not  on  behalf  of.  the  other  shareholders,  had  demanded 
them  back :  Held,  that  ihe^plea  raised  a  good  defence,  and  was 
proved.    Attwood  v.  J^sty  22  Law  J.  (N,  S.)  C.  B.  226. 

2.  Biffht  to  stock  hy  turvivorship, — ^A  person  having  died  intestate, 
the  defendant  and  B.  took  possession  of  his  goods  and  divided  them 
between  themselves.  Letters  of  administration  having  been  subse- 
quently obtained  by  the  plaintiffs,  an  action  of  detinue  was  brought 
against  the  defendant :  Held,  that  the  action  was  not  maintainable 
as  to  the  eoods  which  B.  had  kept  possession  of,  as  they  had  not  been 
in  the  defendant's  possession  after  the  grant  of  letters  of  adminis- 
tration. Where  money  is  invested  in  the  Eunds,  in  the  joint  names 
of  two  persons,  the  survivor  is  at  law  the  absolute  owner,  whatever 
the  intention  of  the  investment  may  have  been.  Oro^fieU  and 
Others  V.  Such,  22  Law  J.  (N.  S.)  Exch.  325. 

DISTBESS. — Auctioneer's  possession — Construction  of  demise. — 
Ooods  are  privileged  from  distress  during  the  time  they  are  on  the 
premises  of  an  auctioneer  for  the  purpose  of  sale  by  auction.  The 
defendant  let  premises  to  a  tenant,  Irom  the  15th  of  June,  1851, 
for  five  years,  at  a  vearly  rent  of  lOOJ.,  to  become  due  and  payable  in 
advance,  if  required,  by  equal  quarterly  payments,  on  the  15th  Sep- 
tember, December,  March,  and  June,  respectively,  in  every  year : — 
**  Provided  always,  that  if  the  yearly  rent  hereinbefore  reserved,  or 
any  part  thereof,  shall  be  in  arrear  and  unpaid  for  twenty-one  days 
next  after  any  of  the  days  hereinbefore  appointed  for  payment 
thereof  in  advance,  being  first  lawfully  demanded  upon  or  at  anv 
time  after  the  said  twenty-one  days,  and  not  paid  when  demandeo, 
then  the  lessor  should  have  power  to  re-enter,"  &c.  Ko  rent  was 
demanded  until  August,  1852,  when,  upon  its  not  being  paid,  the 
defendant  distrained :  Semble,  that  the  construction  of  this  demise 
was,  that  the  rent  was  payable  in  advance,  but  was  not  to  be  actually 
paid  until  demanded ;  and,  therefore^  that  the  defendant  was  entitled 
to  distrain.  WiUiams  v.  Solmes  and  others,  22  Law  J.  (N.  8.) 
Exch.  283. 

And  see  LAjmLOBB  ahb  Tekakt,  3;  Mobtgagob  akd  Mobt- 

aA0£B. 

WrniE5SCE.—Beception  of  hy  judge  at  Nisi  Pnw.— The  ^Court 
in  hmc  will  not  interfere  on  the  suggestion  that  the  judge  at  Nisi 
JPrius  has  admitted  evidence  at  an  unproper  sta^  of  the  cause,  if 
thQ  evidence  is  not  in  itself  inadmissible,  unless  it  appears  that  an 
inegularity  has  oecuired,  causing  actual  injustice.   So  held,  althoiigh 
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the  judge  reserved  leave  to  move  for  a  nonsuit  on  the  questicm, 
whether  he  ought  to  have  allowed  the  evidence.  Doe  d,  Nicoll  v. 
Bavoer,  16,  Q.  B.  805. 

2.  Agency — Liability  for  repairs  of  ship  ordered  hg  master. — Plain- 
tiff supplied  new  runnmg  rigging  to  the  ship  P.,  then  lying  in  dock, 
on  the  order  of  T.,  who  was  on  board  and  acting  as  her  master. 
This  new  running  riggmg  was  necessarv  for  her  outfit.  Defendant 
was  registered  as  owner  of  the  ship,  ancl  T.  was  registered  as  master. 
Plaintiff,  about  the  time  he  supplied  the  goods,  inspected  the  register. 
Defendant  afterwards  sent  the  vessel  on  another  voyage  with  a  dif- 
ferent captain  on  board,  and  carrying  with  her  all  the  rope  which 
plaintiff  had  sent  for  the  running  rigging,  most  of  it  worked  up,  but 
some  not.  Plaintiff  made  out  an  invoice,  debiting  '*  Captain  T.  and 
the  owners,"  and  demanded  payment  &om  defendant,  who  denied 
his  liability.  Defendant  proved,  on  the  trial,  that  he  had  made  an 
agreement  to  sell  the  ship  to  G-.,  to  be  employed  as  an  emigrant  ship, 
defendant  to  repair  her  so  as  to  be  approved  by  the  Emigration 
Commissioners,  and  G-.  to  pay  the  price  out  of  the  freight.  T.  was 
appointed  master  by  Q-.,  aud  defendant  never  saw  him  or  desired  him 
to  order  anything  tor  the  ship ;  but  there  was  evidence  that  T.  was 
put  on  the  register  with  defendant's  concurrence,  and  that  whilst 
T.  was  acting  as  master,  defendant  kept  concurrent  possession  of  the 
vessel,  and  executed  some  other  repairs,  and  also  paid  the  dock  dues ; 
and  that  the  new  running  rigging  ought,  under  the  agreement,  to 
have  been  supplied  by  him,  the  Emigration  Commissioners  having 
condemned  the  old  running  rigging.  Defendant,  not  being  satisfied 
as  to  payment  by  Q-.,  and  the  agreement  not  being  binding  under 
the  Begistration  Acts  (as  it  did  not  recite  the  certificate  of  registra- 
tion), took  exclusive  possession  of  the  vessel.  On  these  facts  the 
case  was  left  to  the  jury,  who  found  for  the  plaintiff:  Held,  that 
there  was  evidence,  under  these  circumstances,  to  go  to  the  jury  that 
the  plaintiff  supplied  the  new  rigging  on  the  credit  of  the  defendant, 
and  that  defendant  had  given  T.  authority  to  pledge  defendant's 
credit  for  the  rigging  so  required.  Per  Lord  Campbell,  C.J. ;  "Wight- 
man  and  Crompton,  JJ.  Erie,  J.  dissentiente.  Frost  v.  Oliver, 
2  Q.  B.  (Ellis  &  B.),  301. 

And  see  Patent,  3 ;  Will,  2.  ^ 

EXECTJTOE  DE  SON  TOlBiT.-^Valid payment  hg  Mm  as  against 
rightful  adminstrator, — ^Where  an  executor  de  son  tort  really  acts  in 
the  character  of  executor,  and  out  of  the  assets  in  hand  makes  a 
payment  in  satisfaction  of  a  debt  due  from  the  deceased  to  a  person 
who  might  reasonably  suppose  that  he  had  authority  to  act  as  exe- 
cutor, such  payment  is  valid  and  binding  upon  the  person  who  after- 
wards becomes  the  rightful  administrator.  Thompson,  administrator, 
V.  Harding,  22  Law  J,  (N.  S.)  Q.B.  448.. 

EXECUTOEY  BEQUEST.    See  Will,  1. 

EALSE  IMPEISONMENT.    See  Couitty  Coijbt,  1. 
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TOREiaN  ATTACHMENT.— JB(W(?^5^~.^Wynwew%  debtor 
- — Pleading, — Debt  on  bond.  Plea,  setting  out  the  proceedings  in 
foreign  attachment  against  the  plaintiff,  in  the  Mayor^s  Court  of  the 
city  of  London,  and  alleging  a  regular  judgment  obtained  and  exe- 
cuted against  the  defendant  as  garnishee  ;  and  that  the  sum  attached 
to  the  defendant's  hands,  and  for  which  such  judgment  was  obtained 
and  execution  executed,  was  the  same  sum  as  the  plaintiff  in  hi» 
declaration  alleged  to  be  due.  Eeplication,  that  the  debt  alleged  to 
be  sued  for  did  not  arise  or  accrue  within  the  jurisdiction  of  the 
Mayor's  Court,  and  that  the  said  Court  had  no  jurisdiction  of  the 
same,  nor  over  the  plaintiff,  nor  had  the  plaintiff  notice  of  the  said 
proceedings.  Eephcation  abo,  alleging  that  the  action  was  brought 
for  the  benefit  of  E.  B.,  to  whom,  before  the  proceedings  in  the 
Mayor's  Court,  the  plaintiff  had  assigned  the  bond  in  the  declara^ 
tion  mentioned,  to  secure  a  debt  then  and  still  due  from  him  to  E.  H., 
of  which  the  defendant  had  notice  before  the  said  proceeding  in  the 
said  court ;  that  the  defendant  allowed  judgment  and  execution  to  be 
given  against  him  in  the  said  court,  without  setting  up  and  proving 
the  said  assignment  and  debt ;  that  the  custom  of  foreign  attachment 
did  not  apply  to  or  include  the  beneficial  interest  which  had  become 
vested  in  a  person  other  than  the  defendant,  sued  in  the  said  court,, 
whereof  the  garnishee  had  notice ;  and  that  debts,  the  beneficial 
interest  in  which  had  become  vested  in  a  person  other  than  the 
defendant,  sued  in  the  said  court,  whereof  the  garnishee  had  notice, 
were  not  attachable  under  the  said  Jcustom :  Held,  upon  demurrer, 
that,  after  payment  of  the  debt  under  a  regular  judgment  and  execu- 
tion in  the  Mayor's  Court  against  the  garnishee,  he  cannot  after- 
wards be  compelled  to  pay  the  debt  to  his  creditor,  the  defendant  in 
the  Mayor's  Court,  upon  proof  that  the  debt  did  not  arise  within  the 
jurisdiction  of  the  said  Court ;  and,  therefore,  that  the  first  of  the 
above  replications  was  no  answer  to  the  plea.  And  as  to  the  other 
replication,  that  the  qualified  custom  contained  in  it  was  just  and 
reasonable,  and  upon  demurrer  must  be  taken  as  the  true  custom ; 
and,  therefore,  that  the  replication  was  a  good  answer  to  the  plea, 
and  the  plaintiff  entitled  to  sue  upon  the  bond  as  trustee.  Westohy 
V.  Day,  22  Law  J.  (N.  S.)  Q.  B.  418. 

HYPOTHECATION  OE  SHIP.    See  Ship  and  Shippestg,  4. 

IMPLIED  COVENANT.    See  LAjraLOED  aitd  Tenant,  1. 

INCOME-TAX. — Foreign  fund— Annuitant  «&roo<?.— The  Bengal 
Civil  Service  Annuity  Eund  is  composed  of  monevs  subscribed  by  the 
civil  servants  of  the  East-India  Company,  and  of  moneys  contributed 
by  the  Company  in  an  equal  proportion,  and  is  invested  in  India, 
and  managed  there  by  a  committee.  The  annuitants,  by  arrange- 
ment with  the  Company,  have  the  option  of  receiving  their  annuities' 
either  in  India  from  the  managers  of  the  fund,  or  in  London  from  the 
Company ;  the  latter,  in  such  case,  being  provided  out  of  the  fund  in 
India  with  moneys  for  the  purpose  of  making  the  payment.  A 
civil  servant  entitled  to  an  annuity  from  the  fund  ana  residing  in 
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France,  elected  to  receive  it  in  London :  Held,  that  he  was  not  liable 
to  pay  income-tax  under  the  5  <&  6  Vict.  c.  85,  in  respect  of  the 
annuity.     Udn^  t.  EasUlndia  Ckmpany^  22  Law  J.  (N.  S.)  G.  B.  260. 

INDEBITATUS  ASSUMPSIT.— iS^^W  out  the  name  of  one 
defendant — Coete. — ^The  plaintiff  agreed  with  the  defendant  H.  to 
prepare  and  issue  certain  advertisements  and  notices  for  the  purpose 
of  selling  tickets  to  see  a  procession,  and  to  use  his  best  endeavours 
in  selling  the  same,  being  paid  101.  per  cent,  upon  the  proceeds  of 
the  tickets  sold.  The  plaintiff  issued  the  advertisements  and  notices, 
but  before  the  sale  of  the  tickets  the  defendant  H.  countermanded 
his  authority  to  seU,  and  the  plaintiff  therefore  sold  none,  but  sent 
the  applicants  to  defendant  H.  The  plaintiff  then  brought  an 
action  indebitatus  asewmsit  for  the  value  of  the  work  done :  Held^ 
that  he  was  not  entitled  to  recover  in  this  form  of  action,  it  not 
being  shown  that  the  contract  was  mutually  abandoned.  A  verdict 
havinff  been  found  for  both  defendants,  a  rule  for  a  new  trial  was 
moved  for,  on  the  ground  of  misdirection ;  but  it  being  admitted  that 
there  was  no  evidence  against  one  of  the  defendants,  the  Court,  in 
granting  the  rule,  imposed  as  a  term,  that  the  name  shoiQd  be  struck 
out  of  the  dediuration,  and  the  plaintiff  should  pay  his  costs.  De 
Bernard^  v.  Harding  and  another^  22  Law  J.  (N.  S.)  £xch.  B4iO. 

INSPECTION  OP  DOCUMENTS.— Pra?^w?tf.— Where  it  rea- 
sonably  appears  upon  affidavit,  that  a  document  in  the  possession  of 
one  party  is  material  to  support  the  case  of  the  other  party,  or  to 
contradict  the  case  set  up  in  answer,  an  inspection  of  such  docu- 
ments will  be  granted.  Detinue  to  recover  a  mortgage-deed  made 
between  P.  of  the  one  part,  and  the  plaintiff  of  the  other  part. 
Pleas,  first,  non  detinet ;  second,  that  the  deed  was  not  the  property 
of  the  plaintiff;  third,  a  lien  for  work  done  by  the  defendant,  as  an 
attorney,  for  the  plaintiff.  A  bill  of  particulars  of  the  alleged  lien 
was  delivered  to  the  plaintiff,  and  consisted  of  the  defendant's  bill  of 
costs  in  an  action,  and  reference  between  the  said  P.  and  the  Great 
Western  Bailwav  Companv.  In  support  of  a  rule  for  an  inspection 
of  the  defendant  8  day-books,  &c.  during  a  stated  period,  relating  to 
the  particulars  of  lien,  the  plaintiff's  affidavit  stated  that  he  had  not 
retained  the  defendant  in  the  said  action  and  reference ;  and  that  he 
was  not  indebted  in  respect  of  the  said  bill  of  costs  ;  and  that  the 
defendant's  day-books,  &c.,  from  which  the  said  bill  of  costs  had 
been  made,  would,  as  he  verily  believed,  show  that  the  said 
P.,  and  not  the  plaintiff,  was  the  real  debtor  to  the  defendant ; 
and  that  he  verily  believed  that  all  or  some  one  of  the  said  books 
would  furnish  material  evidence  in  support  of  his  case;  and  that 
an  inspection  of  such  books  was  material  and  necessary  for  the 
support  of  the  action.  On  the  other  hand,  the  defendant  made 
an  affidavit,  stating  that  the  deed  in  question,  whereby  P.  assigned 
to  the  plaintiff  all  claims  and  demands  due  to  P.  from  the  G-reat 
Western  Bailway  Company,  for  which  an  action  had  been  brousht, 
which  was  made  the  subject  of  a  reference  to  the  arbitration  tnen 
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pending ;  and,  after  the  date  of  the  deed,  the  defendant  acted  as 
the  attorney  for  the  plaintiff,  in  connection  with  the  reference, 
and  at  the  commencement  of  the  suit  had  a  lien  on  the  deed  for 
his  costs  and  charges  so  incurred,  and  for  fees  paid  to  counsel  for* 
and  on  account  of  the  plaintiff:  Held,  that  it  was  to  be  assumed 
that  there  were  entries  in  books  from  which  the  bill  of  particulars 
had  been  made  out,  which  might  be  good  evidence  for  the  plaintiff  to 
rebut  the  defendant's  case ;  and  therefore  that  the  plaintiff  was 
entitled,  under  the  14  &  15  Vict.  c.  99,  to  an  inspection  of  the 
entries  in  the  defendant's  book  relating  to  the  bill  of  particulars* 
Scott  V.  Walker,  22  Law  J.  (N.  S.)  Q.  B.404. 

INSURANCE.— 2fer»w  of  policy— Action—  Qmdition  freoe- 
detU, — A  policy  of  insurance  against  fire  contained  seyeral  conditions, 
a  non-compliance  with  which,  it  was  stated,  would  make  the  policy 
Toid ;  it  then  contained  a  condition,  "  That  whenever  a  fire  shall 
happen,  the  insured  shall  give  immediate  notice  thereof  to  one  of  the 
Becretaries  or  agents  of  the  society ;  and  within  three  months  deliver 
to  the  seeretarv  or  agent,  under  his  or  h^  hand,  accounts  exhibiting 
the  foil  particiuar»and  amountof  the  loss,"  &c.:  Held,that  thedeliveiy 
of  such  particulars  was  a  condition  precedent  to  the  right  to  recover 
c»i  the  policy.    Maaon  v.  Harvey,  22  Law  J.  (N.  S.)  Exch.  add« 

And  see  Ship  akb  Snippnro,  2. 

IRISH  JXTDQiME^T,— Action  on—CorporaHon  ayeni.~To  an 

action  on  a  judgment  of  the  Court  of  Queen  s  Bench  in  Ireland,  the 
fefendants  (a  corporation)  pleaded  that  they  were  not  served  with 
any  process,  and  that  the  plaintiff,  irregularly  and  behind  the  backs 
of  the  defendants,  caused  an  appearance  to  be  entered  for  the  de- 
fendants, and  obtained  judgment,  when  the  defendants  were  not 
within  the  jurisdiction,  and  had  not  been  served  with  process :  Held^ 
that  the  plea  was  bad,  for  not  showing  that  the  defendants  did  not 
know  of  the  summons  or  that  they  did  not  appear  in  the  action. 
Qiuere,  whether  the  9th  section  of  the  13  &  14  Yict.  c.  18,  which 
provides  for  substitution  of  service  by  the  Irish  Courts,  applies  to 
corporations.  Semhle,  per  Maule,  J.,  that  it  does  apply  to  service  upon 
the  agent  of  a  corporation.  Sheethy  v.  Professional  Life  Assurance 
Company,  22  Law  J.  (N.  S.)  C.  B.  244. 

JITDGE'S  OEDER.— JBt«fe  of  court— Mtecution^l  Sf  2  Vict  e. 
110. — ^In  an  action  of  trover  by  churchwardens,  to  recover  a  parish 
book,  Erie,  J.,  to  whom  the  cause  was  referred  after  verdict,  by  con- 
sent of  the  parties,  made  an  order,  which  was  made  a  rule  of  court, 
that  the  costs  on  both  sides  should  be  paid  by  the  parish.  The  cause 
came  on  for  trial  a  second  time,  when,  by  like  consent,  it  and  all 
matters  relating  to  it  were,  by  order  of  Nisi  JPrins,  which  was  made 
a  rule  of  court,  referred  to  Williams,  J.,  to  direct  in  what  manner  the 
order  of  Erie,  J.,  was  to  be  carried  into  effect.  Williams,  J.,  on  the 
10th  of  August,  1852,  made  an  order  upon  the  defendants  to  pay  the 
plaintiffs  their  costs  on  the  1st  of  March,  1853,  ''  unless  in  the  mean 
time  the  sum  be  paid  to  the  plaintiffs  out  of  the  parish  funds."  This 
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order  was  made  a  rule  of  court  in  Michaelmas  term,  1852 ;  and  the 
defendants  not  having  paid  the  money  on  the  Ist  of  March,  1853, 
execution  was  issued  against  them :  Held,  first,  that  the  order  of  the 
10th  of  August  was  a  judge's  order,  and  not  an  award,  and  that 
"Williams,  J.,  had  not  exceeded  his  authority  in  making  it ;  secondly, 
that  the  order  heing  conditional,  was  not  an  "  order  to  pay  money," 
within  the  meaning  of  the  1  &  2  Vict.  c.  110,  upon  which  execution 
could  issue.  CUhhs  and  another  y.  Flight  and  another^  22  Law  J. 
(K  S.)  C.  B.  256. 

LANDLOED  AND  TENANT.— 1.  Implied  covenant^Quiet  en- 
joyment— Title, — Under  a  parole  demise,  the  law  will  imply  an  agree- 
ment for  quiet  enjoyment,  hut  not  for  good  title.  Where,  therefore, 
a  tenant  under  a  written  demise,  containing  no  agreement  for  quiet 
enjoyment  or  for  good  title,  having  heing  distrained  on  hy  the  grantee 
of  an  annuity  charged  upon  the  land  prior  to  the  demise,  in  an  action 
against  his  landlord,  alleged  in  his  declaration  breaches  for  quiet  en- 
joyment and  for  good  title,  and  obtained  a  verdict,  the  Court  granted 
a  new  trial  on  payment  of  costs  by  the  plaintiff,  to  enable  him  to 
amend,  by  striking  out  of  the  declaration  the  allegation  as  to  cove* 
nant  for  title.     Bandg  v.  Cartwrighty  22  Law  J.  (N.  S.).Exch.  283. 

2.  Tenanfs  encroachment — United  holding — Landlord's  right, — 
Where  a  tenant  encloses  a  portion  of  land  which  does  not  belong  to 
his  landlord,  and  occupies  it  for  upwards  of  twenty  years  with  and  as 
parcel  of  the  demised  premises,  the  presumption  at  the  expiration  of 
the  lease  is,  that  as  against  the  tenant  it  is  included  in  the  tenancy, 
and  not  that  the  encroachment  was  made  for  the  benefit  of  the  land- 
lord. The  presumption  is  one  of  fact,  not  of  law.  The  defendant 
being  tenant  from  year  to  year  to  the  plaintiff  (who  was  not  lord  of 
the  manor)  of  a  house  and  land  abutting  on  a  highway,  enclosed  a 
piece  of  waste  Ipng  on  the  opposite  side  of  the  highway,  and  built 
thereon  a  bakehouse  and  other  buildings,  which  he  held  and  used 
together  with  and  for  the  purposes  of  his  occupation  of  the  demised 
premises,  without  pa3ring  any  increased  rent  for  more  than  twenty 
years.  He  was  always  rated  separately  for  the  house  and  land,  and 
for  the  bakehouse,  &c. :  Held,  that  at  the  expiration  of  the  tenancy 
it  was  to  be  presumed  that  the  defendant  held  the  bakehouse,  Ac,  as 
part  of  the  demised  premises,  and  that  the  plaintiff  was  therefore 
entitled  to  recover  them  in  ejectment.  Andrews  v.  Hailes,  22  Law  J. 
(N.  S.)  Q.  B.  409. 

8.  Distress — Fraudulent  removal  on  rent-day — 11  Oeo,  2,  c.  19,  *.  1. 
— Where  by  a  demise  rent  was  reserved  due  quarterly,  the  25th  of 
December  being  one  of  the  quarterly  days  of  payment^  and  the 
tenant  on  that  day,  and  while  the  quarter's  rent  was  unpaid,  fraudu- 
lently removed  his  goods  off  the  demised  premises,  for  the  purpose 
of  preventing  a  distress:  Held  {dissentiente  Crompton,  J.)  that  the 
11  Geo.  2,  c.  19,  s.  1,  enabled  the  landlord  to  follow'  and  distrain  the 
goods  within  thirty  days  after  their  removal.  Dibble  v.  Bowater  and 
another,  22  Law  J.  (N.  S.)  Q.  B.  396. 

And  see  Yendob  and  Pubchasbb,  2. 
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jMAIfD'T!AX.—AMe8ment—DUirict  divimniSS  Geo.  3,  c.  60, 
and  c,  5. — The  duty  of  the  Land  Tax  Commissioners,  in  causing  the 
several  districts  in  their  respective  divisions  to  be  assessed  to  the 
land-tax,  is  regulated,  not  hj  the  38  Geo.  3,  c.  5,  but  by  38  G^eo.  3, 
c.  60,  re-enacted  by  the  42  G-eo.  3,  c  116.  These  latter  statutes 
create  a  fixed  ^uota  to  be  raised  &om  the  land  in  each  district  (parish 
or  place)  within  the  division,  subject  to  redemption,  such  fixed  quota 
being  that  which  was  laid  upon  the  land  in  the  district  in  the  assess- 
ment 1798,  under  the  38  Gteo,  3,  c.  6.  Me^,  v.  Commiasianera  of 
Land-tax,  Tower  Dwision,  22  Law  J.  (N.  S.)  Q.  B.  386. 

LANDS  CLAUSES  CONSOLIDATION  ACT.— JRi^ht  of  wwy 
"  injuriously  affected  "  hy  level  crossing . — G.  was  owner  of  land,  apper- 
taining to  which  was  a  right  of  way  over  a  road.  A  railway  company, 
under  the  provisions  of  their  Act,  constructed  a  railway  crossing  the 
road  on  a  level,  and  erected  gates  on  the  road  at  each  side  of  the 
railway,  which  were  kept  locked,  under  the  provisions  of  the  Act,  the 
servant  of  the  company  (who  resided  withm  one  and  two  hundred 
yards  of  the  gate)  keeping  a  key,  and  G.  also  having  a  key.  From 
the  nature  of  the  ground,  a  person  crossing  the  railway  by  the  road 
would  not  see  atr^  coming,  in  one  direction,  till  it  was  at  a  distance 
ordinarily  passed  in  seventeen  seconds.  G.  claimed  from  the  com- 
pany more  than  ,50/.,  on  the  ground  that  his  land  was  injuriously 
affected,  and  required  them,  in  case  they  did  not  pay,  to  issue  a 
warrant  for  a  jury  in  twenty-one  days.  The  company  not  having 
paid  or  issued  their  warrant,  defendant  brought  debt  for  the  amount 
claimed ;  and  issue  was  joined  on  a  traverse  of  the  allegation  that  the 
land  was  injuriously  afiected.  The  juiy  found  the  above  fact  specially, 
and  also  tliat  the  land  was  depreciated  in  value :  Held,  that  the  land 
was  injuriously  afiected  within  the  meaning  of  the  Lands  Clauses 
Consolidation  Act,  1845,  and  the  Bailways  Clauses  Consolidation 
Act,  1845.  Glover  v.  JHforth  Staffordshire  Eailway  Company^ 
16  Q.  B.  912. 

And  see  Bailways  Clauses  Consolidatiok  Act. 

LEASE  POB  TEARS  BY  EEMAINDEE-MAN.--P()M^mVw^-- 
Untry — Interesse  termini. — Where  a  party  entitled  to  a  remainder  in 
tail  expectant  upon  the  determination  of  a  life  estate  grants  a  term 
of  years  to  commence  immediately,  the  grantee,  without  entry,  takes 
an  immediate  vested  estate  carved  out  of  the  remainder,  stat.  4  Anne, 
c.  16,  s.  9,  making  the  conveyance  as  effectual  as  if  attornment  had 
been  made  by  the  tenant  of  the  particular  estate.  Doe  d.  Aawr  v. 
Brown,  2  Q.  B.  (Ellis  &  B.)  331. 

LEASEHOLDS. — Assignment — Breach  of  covenant — Condition 
precedent — Assignee's  right  of  re-entry, — By  indenture  of  the  31st  of 
May,  1852,  E.  H.  demised  to  the  de^ndant,  for  ninety-nine  years,  a 
piece  of  land  and  four  unfinished  dwelling-houses ;  and  the  defendant 
covenanted  that  he  would,  on  or  before  the  25th  of  June,  1852, 
finish  the  dweUing-houses,  ''  under  the  direction  and  to  the  satisfac- 
tion of  the  surveyor  of  E.  H."     Provided  that  if  default  should  be 
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made,  it  sbould  be  lawful  for  E.  H.  to  enter  into  tbe  demised  premises, 
or  &nj  part  thereof  in  the  name  of  the  whole,  and  re-possess,  retain, 
and  enjoy  the  same  as  of  his  former  estate."  By  indenture  of  the  dOth 
of  July,  1852,  between  B.  H.  of  the  one  part,  and  the  plaintiff  of  the 
other  part,  after  reciting  an  indenture  of  lease  of  the  18th  of  Eeb- 
ruaiy,  1852,  whereby  S.  W.  demised  to  E.  H.  certam  land  (including 
the  Land  in  question)  for  ninety-nine  years,  and  that  E.  H.  had  made 
underleases,  E.  H.  assigned  to  the  plaintiff  the  said  leasehold  premises, 
**  and  all  the  estate,  right,  title,  and  interest  of  him  the  said  E.  H.  in, 
to,  or  out  of  the  said  premises,"  for  the  residue  of  the  term  of  years 
granted  by  the  aforesaid  indenture  of  lease ;  subject,  neyertheless,  to 
the  underleases  thereinbefore  referred  to.  The  defendant  did  not 
complete  the  houses  at  the  stipulated  time,  whereupon  the  plaintiff 
brought  an  action  of  ejectment  against  him.  No  surveyor  had  been 
appointed :  Held,  first,  that  the  appointment  of  surveyor  was  a  con- 
dition precedent  to  the  performance  of  the  defendant  s  covenant  to 
complete  the  houses ;  secondly,  that  a  right  of  entry  for  condition 
broken  is  not  assignable  under  the  8  &  9  Vict.  c.  106,  s.  6.  Semble, 
that  there  was  a  sufficient  power  of  re-entry ;  also,  that  the  assign- 
ment operated  as  a  waiver  of  any  forfeiture.  SufU  v.  Bishop^ 
8  Exch.  675. 

LEGACY  DUTT.— i>wMC  of  real  estate  to  he  *oZrf.— A  testator, 
after  devising  his  real  estate  to  trustees  in  trust  for  certain  persons 
in  tail  male,  empowered  his  trustees  at  any  time  after  his  death  to 
sell  or  exchange  such  real  estate,  and  to  invest  the  moneys  arising 
from  such  sale  in  the  purchase  of  other  real  estate,  to  be  settled  and 
conveyed  upon  the  same  trusts.  G^ie  will  also  empowered  the  trus* 
tees,  until  such  purchase  were  made,  to  invest  the  produce  in  the 
Punds,  or  on  mortgage  of  real  estate.  The  trustees  having  sold  part 
of  the  estate  imder  this  power,  invested  the  produce  in  the  Funds : 
Held,  that  legacy  duty  was  not  payable  in  respect  of  the  money  so 
invested.  In  a  Chancery  suit  filed  by  the  trustees  for  the  establish- 
ment and  performance  of  a  will  containing  similar  clauses,  a  decree 
was  made  accordingly ;  and  one  of  the  trustees  having  prayed  a  sale 
of  part  of  the  real  estate,  it  was  referred  to  the  Master,  who  reported 
favourabh^,  and  although  there  were  no  debts,  an  order  for  sale  was 
made.  The  produce  of  the  sale  was  paid  into  the  Bank  of  England 
to  the  credit  of  the  cause,  and  subse(][uently  laid  out  in  Consols,  and 
the  interest  paid  to  the  tenant  for  life.  On  his  death  a  decree  was 
made  for  transferring  the  stock  to  the  party  absolutely  entitled 
to  the  real  estate  according  to  the  terms  of  the  will :  Held,  in  this 
case  also,  that  legacy  duty  cUd  not  attach.  Mules  v.  Jennings^  EJeale^ 
and  Einight,  22  Law  J.  (N.  S.)  Exch.  858. 

MANDAMtrS.     See  Eailwats  Clauses  Consolidatios  Act  ; 

PbACTIOB  AKD  PLBAJ)IirO,  4. 

MOETaAGOE  AND  WOBn^QrAGiE^.— Mortgagor  in  possession 
— Bight  to  distrain, — A  mortgagor  in  possession  iB,pr€esufi^tionejuriSf 
authorized  to  distrain  as  the  oiuliff  of  the  mortgagee.     A  mortgagor 
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in  pooBession  distmined  for  rent  aocmins  due  after  the  mortgage, 
but  the  notice  of  the  distress  described  nie  rent  as  due  to  himself: 
field,  in  replevin,  that  he  could  make  cognizance  as  the  bailiff  of  the 
ibortgagee.  Trent  v.  Runt  and  another^  22  Law  J.  (N.  S.)  Bxeh.  318. 
MUNICIPAL  GO'BiVO^KTLO'^.—Exeeution  for  oU  debt  due 
prior  to  5  ^  6  Wm.  4,  c,  76. — Under  the  92nd  section  of  the 
municipal  Corporation  Act,  5  &  6  Wm.  4,  c.  76,  a  creditor  of  a 
corporation  cannot  have  execution,  in  respect  of  a  debt  which  accrued 
before  the  passing  of  the  Act,  against  property  acquired  by  the  cor- 
poration since  the  passing  of  the  Act.  Arnold  v.  Bigge  and  another. 
22  Law  J.  (N.  S.)  C.  B.  286. 

NOTICE  OF  DISHONOUE.    See  Bill  of  ExcFAiraB,  4. 

PATENT. — 1.  Infringement  in  part  —  Terms  qf  specification  — 
Tenants  in  common — Survivor^ s  right, — The  specification  of  a  patent  for 
improvements  in  wheels,  described  the  invention  as  consisting  of  a 
mode  of  forming  a  wheel  of  one  solid  piece  of  wrought  iron,  by 
means  of  welding  pieces  of  wrought  iron  together,  so  as  to  form  the 
rim,  spoke,  and  nave  in  one  compact  mass.  Defendants  use  a  wheel 
made  by  welding  pieces  of  wrought  iron  together,  so  as  to  form  a 
single  compact  piece  of  wrought  iron ;  the  mode  of  forming  the  nave 
was  the  same  as  that  in  the  specification,  the  mode  of  forming  the 
rim  was  different :  Held,  that  it  appearing  that  the  mode  of  forming 
the  nave  was  a  material  new  and  useful  part  of  the  iuvention,  the  use 
of  it  by  defendants  was  an  infringement  of  the  patent,  although,  in 
the  specification,  after  describrog  the  whole  structure,  the  invention 
was  stated  to  consist  in  the  circumstance  of  the  centre,  boss  or  nave, 
arms  and  rim,  of  the  wheel  being  wholly  composed  of  wrought  iron, 
welded  into  one  solid  mass,  "  in  the  manner  hereinbefore  described." 
Where  A.  and  B.  are  tenants  in  common  of  a  patent  assigned  to 
them,  if  B.  dies,  actions  for  infringements  committed  in  B.'s  lifetime 
survive  to  A.,  who  is  entitled  at  law  to  recover  the  whole  damages. 
8mUh  V.  London  and  North  Western  Baihoay  Compamj^  2  Q.  B. 
(EUis  &  B.)  69. 

2.  Particulars  of  objection  under  the  15  ^  16  Vict,  c,  83,  s.  41 — 
Practice, — The  defendant's  particulars  of  objection  in  support  of  his 
pleas  in  an  action  for  the  inmngement  of  a  patent  for  the  manufacture 
of  candles,  after  alleging  that  the  invention  was  not  new,  stated  that 
it  had  been  used  by  the  plaintiff  and  certain  other  persons,  who  were 
named,  '^  and  by  candle-makers  generally  in  London  and  the  vicinity 
tiiereof :"  Held,  that  this  was  a  sufficient  compliance  with  the  statute 
15  &  16  Yict.  c.  83 j  s.  41,  which  requires  such  particulars  to  state  the 
place  orplaces  at  or  in  which  the  mvention  is  alleged  to  have  been 
used.  Upon  special-paper  days  a  counsel  cannot  bring  on  a  contested 
motion  when  called  upon  to  move  for  its  argument.  JPalmer  v. 
Wagst€ffe,  22  Law  J.  (N.  S.)  Exch.  296. 

3.  Terms  of  the  specification — Farol  emdence. — ^Declaration  for  an 
infringement  of  a  patent  for  ''certain  improvements  in  valves  or 
plugs,  for  the  passage  of  water  or  other  fluids."  Pleas,  "  Not  guilty ;" 
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that  the  plaiatiffs  were  not  the  first  inventors ;  ftnd  that  the  inven-: 
tion  was  not  new.  At  the  trial,  the  plaintiffs  put  in  the  specification, 
which,  after  describing  the  invention,  claimed  as  ^^  the  improvements" 
three  things,  each  of  which,  taken  by  itself,  was  old :  Held,  that  on 
these  issues  the  patentee  might  give  evidence  that  the  real  invention 
he  claimed  was  a  combination  of  these  three  things,  and  that  the 
specification  was  not  conclusive  evidence  on  this  point.  SetnblSy 
that  the  specification  was  bad.  Bateman  and  Moore  y,  Orav,  22  Law 
J.  (N.  S.)  Exch.  290. 

POOBrLAW  AUBlTOBS.—JEJxient  of  powers— Local  Act.— By 
a  local  aud  personal  Act  (6  Qeo.  4.  c.  175),  provision  was  made  for 
electing  governors  and  directors  for  the  relief  of  the  poor,  aud  for  the 
watching  and  lighting  of  a  district,  consisting  of  one  parish  and  part 
of  another ;  and  the  governors  and  directors  were  empowered  to  elect 
auditors  for  the  purpose  of  auditing  the  accounts  of  the  district.  The 
governors  and  directors  were  empowered  to  make  rules  for  the  appli- 
cation of  moneys  to  be  raised  under  the  Act ;  to  bring  or  defend 
actions  affecting  the  property  vested  in  them  under  the  Act,  or  re- 
lating to  the  due  execution  of  the  Act ;  and  to  meet  and  ascertain 
the  amount  necessary  to  be  assessed  for  the  purposes  of  the  Act, 
which  amount  the  inhabitants  were  to  raise  by  rate.  The  governors 
and  directors  were  also  empowered  to  appoint  a  clerk,  ana  to  make 
such  allowance  to  him  and  their  other  officers  as  thev  should  think 
proper.  Auditors  were  also  to  be  elected  by  the  inhabitants,  who 
were  to  meet  half-yearly,  at  least,  and  were  empowered  to  appeal 
against  any  part  of  the  accounts  of  which  they  should  disapprove. 
Joler  the  passing  of  this  Act,  the  Poor  Law  Commissioners  included 
the  district  within  one  of  several  unions  comprised  in  the  N.W.M. 
district,  for  which  last  district  they  appointed  an  auditor  under  statute 
7  &  8  Vict  c.  101,  8.  32.  The  last-mentioned  auditor  disallowed 
part  of  a  bill  of  costs,  paid  by  the  governors  and  directors  to  their 
clerk,  and  surcharged  the  governors  and  directors  with  the  amount 
disallowed :  Held,  that  he  had  power  tp  disallow  and  surcharge,  not- 
withstanding the  provisions  of  the  local  Act.  JRey.  v.  TyrwMtt  and 
others,  2  Q.  B.  (Ellis  &  B.)  77. 

PEACTICE  AND  PLEADING.— 1.  AMaehment— Making  rule 
absolute. — A  rule  absolute  will  be  granted  for  an  attachment  without 
a  direct  affidavit  of  personal  service  of  the  rule  nisi,  if  the  affidavits 
disclose  circumstances  to  satisfy  the  Court  that  the  rule  nisi  has 
reached  the  hands  of  the  part^,  thoiigh  they  show  that  he  is  keeping 
out  of  the  way  to  avoid  service.  Ms  Morris,  22  Law  J.  (N.  S.) 
Q.  B.  417. 

2.  Bill  of  exchmae — Accommodation  hill — Negotiation  and  nay- 
ment. — In  an  action  by  the  indorsee  against  the  acceptor  of  a  bul  of 
exchange,  the  defendfuit  pleaded  that  he  accepted  for  the  accommo- 
dation of  the  drawer ;  that  the  drawer  negotiated  the  bill  for  his  own 
use,  and  paid  it  when  it  became  due ;  that  it  was  afterwards  delivered 
by  the  holder  to  the  drawer,  who,  then,  without  the  consent  of  the 
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defendant,  indorsed  it  to  the  plidntiff,  without  having  it  re-stamped. 
The  bill,  on  being  produced  at  the  trial,  had  the  name  of  the  drawer 
t>n  the  back,  and  a  memorandum  of  the  date  when  it  was  due  on  the 
face  of  it;  and  it  appeared  that  the  drawer  delivered  it  to  the  plain- 
tiff after  that  date :  Held,  that  this  was  no  evidence  to  go  to  the 
jury  in  support  of  the  allegation  in  the  plea^  that  the  bill  was 
negotiated  oy  the  drawer  and  paid  at  maturity.  Commenting  on 
Lazarus  f7.  Cowie,  11  Law  J.  (N.  S.)  Q.  B.  310.  Qiuere,  whether  the 
plea  was  good.    Jewell  v.  Farr,  22  Law  J.  (N.  S.)  C.  B.  263. 

3.  Common  Law  Procedure  Act,  s.  79 — General  replication — 
J^ew  assignment — The  general  form  of  replication  by  way  of  traverse, 
which  is  given  by  the  Common  Law  Procedure  Act,  16  &  16  Vict. 
c.  76,  s.  79,  puts  in  issue  those  facts  only  which  the  plaintiff  could 
have  traversed  before  the  Act,  and  all  matters  which  must  have  been 
pleaded  by  way  of  new  assignment  must  still  be  so  pleaded-  To 
trespass  for  breaking  and  entering  the  plaintiff's  close,  and  pulling 
down  his  fences,  the  defendant  pleaded  that  he  was  the  occupier  of  a 
dose  adjoining  the  plaintiffs,  the  occupiers  of  which  had  enjoyed  a 
thirty  years'  right  for  the  purposes  of  its  cultivation,  to  carry  sand 
over  the  close  in  whidi,  &c.,  and  that  the  fences  in  question  inclosed 
the   same;    and  that    because    the   said  inclosure  prevented  and 

.  hindered  the  defendant  from  the  exercise  of  his  right,  the  defendant 
and  his  servant,  by  his  command,  in  the  exercise  of  such  right, 
entered  the  plaintiff's  close,  and  pulled  down  the  said  fences.  The 
plaintiff  joined  issue  on  this  plea :  Held,  that  the  existence  of  right, 
as  alleged,  was  alone  put  in  issue  by  the  replication.  Glover  v. 
IHxon  and  (mother^  9  Exch.  168. 

4.  Intention  to  delay — Mandamus — Oommon  Law  Procedure  Act^ 
s.  62. — ^A  mandamus,  after  reciting  letters  patent  incorporating  a  com- 
pany, and  alleging  that  D.  was  duly  qualified  to  be  elected  an  assis- 
tant of  the  company,  that  he  was  elected,  that  he  had  not  miscon- 
ducted himself,  tnat  there  was  no  good  cause  for  removing  him,  and 
that  the  wardens  wrongfully  removed  him  from  his  office,  prayed  that 
he  might  be  restored.  The  return  of  the  wardens  alleged,  that  the 
letters  patent  were  not  fully  set  out,  that  D.  was  not  duly  qualified, 
that  he  had  misconducted  himself,  and  there  was  good  cause  for  re- 
moving him,  and  that  the  wardens  did  not  wron^ully  remove  him» 
The  return  then  proceeded  to  state  a  by-law  that  bankrupts  and  in- 
solvents should  be  ineligible ;  that  D.  obtained  his  election  by  frau- 
dulently representing  himself  solvent  when  insolvent,  that  he  aftei»- 
wards  became  bankrupt,  whereupon  they  duly  and  according  to  law 
removed  him.  On  an  application  uiider  section  62  of  the  statute  16 
and  16  Vict.  c.  76  (the  Common  Law  Procedure  Act),  calling  on  the 
defendants  to  amend  the  general  allegations  in  their  return,  it  was 
held  (assuming  the  statute  to  apply  to  proceedings  by  mandamus} 
that  the  rule  should  be  refused,  as  the  latter  part  of  the  return  plaiuly 
showed  on  what  the  defendants  relied ;  and,  therefore,  that  D.  could 
not  be  embarrassed,  prejudiced,  or  delayed  in  trying  the  question; 
but  that  the  case  might  have  been  different^  had  the  general  traverse 
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in  the  return  not  been  followed  by  the  special  statemestit.  Where  -^ 
party,  tinder  section  56  of  the  same  Act,  sets  out  any  omitted  part  of 
a  document  pleaded  by  his  opponent,  the  latter  is  not  called  upon  to 
^ake  answer  to  it.  He^.  y.  The  Saddlers'  Compan/y^  22  Law  J. 
(N.  S.)  Q.  B.  451. 

5.  Non-ddivery  of  goods— Reasonable  time, — To  a  declaration  for 
non-delivery  of  iron  sold  by  the  defendant  to  the  plaintiff,  and  agreed 
to  be  delivered  to  the  plaintiff  at  his  works,  as  required,  and|  to  be 
paid  for  in  bills  at  four  months,  the  defendant  pleaded  thlat  the 
plaintiff  did  not,  within  a  reasonable  time  after  the  making  of  the  con- 
tract, request  the  defendant  to  deliver  the  iron :  Held,  that  the  plea 
was  no  answer  to  the  action.  Jones  y.  Gibbons,  22  Law  J.  (N.  S.) 
Exch.  347. 

6.  Rule  to  pay  money — Interlocutory  judgment, — ^After  interlo- 
cutory judgment  had  been  entered  for  25Z.  for  default,  the  rest  of  the 
action  was  referred  and  an  award  made.  There  was  no  power  of 
entering  up  judgment  on  the  issues  referred.  After  the  lapse  of  a 
year,  the  plantiff  gave  the  defendant  notice  that  the  Court  would  bo 
moved  in  a  week.  Within  a  month  from  the  date  of  the  notice,  in 
Hilary  term  last,  the  plaintiff  applied  for  a  rule  calling  on  the  de- 
fendant to  pay  the  25/.,  or  why  the  plaintiff  should  not  be  allowed  to 
sign  final  judgment.  There  was  a  proper  demand  of  the  money.  . 
The  rule  was  discharged,  on  the  ground  that  there  had  not  been  a 
month's  notice  of  proceeding.  A  subsequent  notice  was  given  by 
tibe  plaintiff  that  he  would,  after  a  month,  proceed  in  the  action  by 
applying  to  sign  final  judgment.  After  the  month  had  expired,  the 
maintiff  applied  for  a  rule  similar  to  the  previous  one  of  Hilary  term. 
There  had  been  no  fresh  personal  demand  of  the  money  since  the 
discharge  of  the  last  rule.  The  Court  made  the  rule  absolute^ 
Burlington  v.  Richardson,  22  Law  J.  (N.  S.)  Q.  B.  385. 

7.  Motion  for  new  trial — Time. — The  plaintiff,  on  the  24th  of 
March,  gave  notice  of  trial  for  the  first  sittings  for  London,  in  Easter 
term ;  and  on  the  20th  of  April  gave  notice  of  his  intention  to  enter 
and  try  the  cause  as  undefenaed  at  the  second  sittings.  The  defen- 
dant accordingly  did  not  appear  at  the  first  sittings,  on  the  22nd  of 
April,  when  the  cause  was  tried,  and  a  verdict  found  for  the  plaintiff. 
The  defendant,  on  the  6th  of  May,  moved  for  a  rule  to  set  aside  the 
proceedingEi  for  irregularity :  Held,  that  he  ought  to  have  moved 
within  four  days  of  the  day  of  trial.  Ellaby  v.  Moore,  22  Law  J* 
(N.  S.)  C.  B.  253. 

And  see  Copyhold,  1 ;  Ikspsctiok  oe  Documents  ;  Sst-oit,  2. 

PEINCIPAL  AND  AGE]5rT.  See  Bili.  op  Exchakge,  8; 
Ship  akd  Snipprsro,  3. 

PEOVISIONAL  committee-men.— iia5j7%—a>.c(w^r«?. 
tors — Contribution — Amount. —  Plaintiff,  being  a  provisional  com- 
mittee-man, became,  with  eleven  others,  including  defendant,  liable 
for  a  debt  contracted  in  respect  of  the  scheme.  The  creditor  sued 
plaintiff,  who  ultimately  paid  the  whole  debt.     Two  of  the  origi^ 


Common  Law.  28 

co-contractors  died  before  the  pa3rment.  Plaintiff  sued  defendant  for 
contribution :  Held,  first,  that  though  there  might  be  many  cross- 
liabilities  amongst  the  provisional  committee-men,  in  respect  of  the 
scheme,  an  action  lay  at  law  for  contribution  against  such  of  them 
as  were  liable  to  pay  this  debt,  provisional  committee-men  not  being 
partners.  Second,  that  the  plaintiff  was  entitled  to  recover  only  one 
twelfth  of  the  debt,  the  liability  of  a  co-contractor  to  one  who  has 
paid  the  entire  debt  being,  at  law,  to  contribute  an  aliquot  part,  ac- 
cording to  the  number  of  persons  originally  liable,  without  reference 
to  the  number  liable  at  law  at  the  time  of  payment.  Semble,  that  an 
action  would  have  lain  at  law  for  contribution  against  the  represent- 
atives of  the  deceased  contractors.  Batardy.  Matoes;  Same  v.  JDoug^ 
few,  2  Q.  B.  (BUis  &  B.)  287. 

PUBLIC  HEALTH  ACT.    See  Cootbaot,  8. 

EAILWAT  Q01^K!^Y.—JrUtration,—Interclmig6  of  trqffie. 
— The  Eastern  Counties  Eailway  Company  were  proprietors  of 
a  line  between  London  and  Colchester,  at  which  place  it  joined 
the  Eastern  Union  Bailway,  and  differences  having  arisen  between  the 
two  companies  as  to  the  interchange  and  transmission  of  traffic  from 
one  of  the  said  lines  to  the  other,  it  was  enacted,  bv  the  14  &  15 
Vict.  c.  58,  s.  4,  that  if  at  any  time  after  the  passing  of  the  Act  either 
company  should  so  require,  then,  within  fourteen  days  after,  a  notice 
in  writing  by  the  company  so  requiring  to  the  other,  it  should  be  re- 
ferred to  arbitration,  to  determine  what  arrangements  should  be  made 
by  the  two  companies,  or  either  of  them,  for  affording  proper  facilities 
and  convenience  for  the  conveyance  and  all  other  accommodation  of 
the  passengers,  animals,  and  snoods,  to  be  conveyed  from  the 
Eastern  Union  Eailway  upon  and  along  the  Eastern  Counties  Eail- 
way, between  London  and  Colchester,  and  from  the  Eastern  Counties 
Eajl way  between  London  and  Colchester  upon  and  along  the  Eastern 
Union  Eailway,  and  to  determine  the  terms  and  conditions  on  which 
use,  conveyance,  and  accommodation  should  be  offered,  and  generally 
to  determine  all  matters  incident  to  the  arrangements  hereinbefore 
mentioned,  or  which  might  be  necessary  or  expedient  for  giving  effect 
to  the  same.  Arbitrators  were  appomted  under  this  clause,  who 
awarded,  first,  that  the  Eastern  Counties  Eailway  Company  should, 
for  the  conveyance  and  accommodation  of  passengers  to  be  conveyed 
from  the  Eastern  Union  Eailway  upon  and  along  the  Eastern  Coun- 
ties line,  run  every  day  (except  Sumays)  an  express  train  from  the 
junction  at  Colchester  to  London,  such  train  to  leave  Colchester  at 
10  a.m.,  and  to  arrive  at  London  at  11*30  a.m.,  and  bv  such  train 
should  carry  all  such  passengers  to  be  conveyed  as  aforesaid.  Secondly, 
that  the  Eastern  Counties  Eailway  Company  should,  for  the  con- 
veyance and  accommodation  of  passengers  to  be  conveyed  upon  and 
along  the  Eastern  Union  line,  run  an  express  train  from  London  to 
Colchester,  and  should  cause  such  train  to  depart  every  day  (Sundays 
excepted)  from  London  at  7*45  p.m.,  and  to  arrive  at  Colchester  at 
9*15  p.m.,  and  should  by  such  train  convey  all  such  passengers  aa^ 
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should  offer  themselves  to  be  conveyed  as  aforesaid.  Thirdly,  for 
affording  proper  facilities  and  convenience  for  the  conveyance  and 
accommodation  of  passengers  to  be  conveyed  from  the  Eastern  Union 
line,  upon  and  along  the  Eastern  Counties  line  between  London  and 
Colchester,  that  the  Eastern  Counties  Bailway  Company  should  use 
and  employ  for  the  conveyance  of  the  same  passengers  and  passen* 
gers'  luggage  on  their  line,  all  such  carriages  and  vans  as  shoidd  have 
been  employed  for  the  conveyance  of  the  same  passengers  and  pas- 
sengers' luggage  on  the  Eastern  Union  line,  and  which  should  be 
tendered  to  them,  and  be  ready  for  their  use,  at  Colchester,  five 
minutes  at  least  before  the  departure  of  their  trains:  Held,  on 
demurrer  to  a  declaration  in  an  action  on  this  award,  that  all  the 
matters  awarded  upon  were  within  the  authority  of  the  arbitrators ; 
that  if  the  speed  directed  was  dangerous,  it  should  have  been  set  up 
as  an  answer  to  the  award  ;  that  the  arrangement  was  not  defective, 
because  not  limited  in  point  of  time,  as  either  party  might  at  any 
time,  by  a  notice,  require  a  fresh  arbitration.  Eastern  Union  BaiU 
way  Company  v.  Eastern  Counties  Bailway  Company,  22  Law  J. 
(N.  S.)  Q.  B.  371. 

EAILWAYS  CLAUSES  CONSOLIDATION  ACT.— 1.  Seire 
facias  against  shareholder — Practice. — An  affidavit  in  support  of  an 
application  under  the  Companies  Clauses  Consolidation  Act,  8  &  9 
Vict.  c.  18,  for  a  writ  of  set,  fa.  to  obtain  execution  against  C.  D.,  a 
shareholder,  on  a  judgment  obtained  against  the  company,  stated 
that  deponent  *^  having  been  foiled  in  his  attempts  to  obtain  a  sight 
of  the  registry,  and  so  to  obtain  authentic  and  official  information  on 
the  subject,  deponent  instituted  inquiries  aliunde  as  to  who  reallj 
were  shareholders  of  the  company,  and  hath  been  credibly  informed 
by  parties  officially  connected  with  the  said  railway,  and  which  in- 
formation deponent  verily  believes  to  be  true,  that  the  said  C.  D., 
who  has  been  a  director  of  the  company  from  the  commencement, 
was  a  duly  registered  shareholder  of  seventy  shares  in  the  said 
company,  and  that  1,085Z.  were  due  thereon  in  respect  of  subscriptions 
not  called  up ;  the  shares  in  the  said  company  being  201.  shares,  and 
only  4il.  10s.  per  share  having  been  paid  up  and  called."  The 
affidavits  further  stated,  that  writs  ofj^.  fa.  had  been  issued,  to 
which  there  had  been  returns  of  nulla  bona;  that  deponents  had  been 
engaged  in  making  diligent  inquiries  to  find  out  what  effects  the 
company  possessed ;  and  that  they  had  inquired  in  certain  counties 
where  the  company's  office  of  business  was  situate,  and  through 
which  the  railway  was  intended  to  run ;  and  that  they  verily  believed 
that  the  company  have  no  goods  or  effects  whatsoever.  To  these 
affidavits  were  annexed  the  "  Eeport  **  of  the  directors  of  the  company, 
that  the  directors  had  purchased  a  portion  of  the  land ;  and  in  the 
balance-sheet  to  the  report,  there  was  the  following  item, — "  Land 
purchased  and  compensation  to  tenants,  1,076Z.  16^. :"  Held,  first, 
that  the  affidavits  unanswered  showed  that  C.  D.  was  a  shareholder 
in  the  company  ;  and,  secondly,  that  they  sufficiently  stated  that  the 
company  had  no  property  of  any  kind ;  and,  therefore,  if  it  were 
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possessed  of  koj  laaded  property,  the  sharebolder  against  whom  th^ 
application  was  made  should  have  deposed  to  that  mat*  Basirick  y. 
^Derbyshire,  Staffordshire^  and  Worcestershire  Junction  Bailway^ 
9  Exoh.  149. 

2.  Contract  hetween  railway  companies — Meaning  of  *^ toll" — 
Two  railway  companies  entered  into  a  bond  fide  contract  by  deed,  by 
which  it  was  provided  that  the  defendants  might  for  twenty  years 
pass  over  the  railways  of  the  plaintiffs,  and  have  free  use  of  their 
works  and  conveniences,  for  the  purpose  of  cairying  coal,  upon  pay- 
ment of  certain  tolls,  and  under  certain  conditions ;  that  is  to  say^ 
when  the  quantity  of  coal  carried  over  any  part  of  the  plaintiffs* 
railways  to  the  defendants'  railway,  and  thence  south  of  Doncaster, 
together  with  the  quantity  of  coal  carried  over  the  plaintiffs'  railways 
by  or  for  the  defendants,  or  by  any  arrangement  with  them,  to  any 
other  railway  for  transit  to  the  south  of  Sheffield  or  Botherham, 
should  not  amount  to  125,000  tons  in  the  period  of  six  calendar 
months,  then  the  defendants  should  pay  to  the  plaintiffs  such  toll  fo? 
such  period  of  six  calendar  months  as  would,  with  any  dear  profit 
which  might  be  made  by  the  plaintiff  for  the  same  period,  after  pay* 
ment  of  aJ&  annual  and  half-yearly  charges  for  interest  and  outgoings^ 
and  all  expenses  of  management  or  otherwise,  be  sufficient  to  enable 
the  plaintiffs  to  pay  sudi  dividends  as  might  become  payable  in 
respect  of  any  guaranteed  or  preference  stock  of  the  plaintiffs  already 
issued,  or  hereafter  to  be  issued  with  the  consent  or  the  defendants, 
and  also  a  clear  net  dividend  at  the  rate  of  3Z.  per  cent,  per  annum 
for  such  period  of  six  calendiur  months,  upon  the  ordinanr  capital 
stock  for  the  time  being  of  the  plaintiffs  then  called  up,  or  thereafter 
to  be  called  up  with  the  consent  of  the  defendants ;  and  when  the 
quantity  of  coal  for  any  such  period  of  six  calendar  months  should 
exceed  125,000  tons,  and  not  150,000  tons,  such  sum  as  would  make 
up  in  mamier  before  mentioned  the  dividend  upon  the  preference 
stock,  and  3Z.  5«.  per  cent,  upon  the  ordinary  stock ;  and  when  the 
quantity  of  coal  during  the  like  period  of  six  calendar  months 
should  exceed  150,000  tons,  and  not  175,000  tons,  such  sum  as 
would  make  up  in  the  like  manner  the  dividend  upon  the  preference 
stock,  and  3^.  \0s»  per  cent,  on  the  ordinary  stock,  and  so  on  pro- 
gressively up  to  the  carriage  of  upwards  of  ^(X),000  tons  during  any 
such  period  of  six  calendar  months ;  in  which  case  the  defendants 
were  to  pay  the  plaintiffs  such  sum  as,  together  with  the  clear  profits 
made  by  the  plaintiffs  during  the  same  period,  would  pay  the  dividend 
upon  the  preference  stock,  and  6Z.  per  cent,  upon  the  ordinary  stock. 
It  was  also  provided,  that  if  the  payment  made  by  the  defendants  for 
any  period  of  six  months  once  made  up  41,  \0s,  per  cent,  on  the 
ordinary  stock  of  the  plwntiffs,  it  should  never  afterwards  recede:  Held, 
in  an  action  to  recover  the  sum  payable  under  the  contract,  per 
Parke  and  Piatt,  BB.,  Pollock,  C.B.  duhitante,  and  Martin,  B.  dis- 
sentiente,  that  this  was  a  legal  contract,  and  not  beyond  the  powers 
of  the  respective  companies,  the  payments  to  be  made  being  within 
the  meaning  of  the  word  ''  tolls,"  m  the  87th  section  of  the  BaQways 
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OaoMB  CdtafloUdalion  Aet,  8  Yict.  c.  20.  J^nOh  Yorkshire  SaUwof 
and  Biver  Dun  Company  v.  Chreai  Norihem  Baihoay  Company^ 
22  Law  J.  (N.  S.)  Eick  805. 

8.  Shtmpike^oad — Bridge  aseent — Mandamits, — ^The  words  *^  turn* 
pike  road,''  in  the  Bailwajs  Clauses  Consolidation  Act,  section  &0y 
mean  a  road  which  is  repaired  bj  toll,  payable  bj  passengers  for  the 
use  of  the  road.  A  fnandamuB  suggested  that  a  railway  company 
had  constructed  a  bridge  to  carry  over  their  line,  a  street  alleged  to 
be  a  turnpike-road,  ana  had  made  the  ascent  of  the  bridge  greater 
than  one  in  thirty  feet,  and  also  that  they  had  deviated  from,  the 
levels  of  the  railway  to  an  extent  exceeding  two  feet  at  the  point 
where  the  bridge  is  erected,  and  that  the  said  street  was  affected  by 
fiuch  deviation,  and  commanded  them  to  make  the  ascent  of  the 
bridge  as  by  law  they  were  bound  to  do,  and  also  to  make  the  levels 
of  the  railway,  and  any  deviation  therefrom  in  conformity  with  the 
regulations  of  the  Bailways  Clauses  Consolidation  Act.  Upon  the 
trud  of  issues  raised  upon  a  return,  it  was  found  that  the  street  in 
question  was  a  public  highway,  but  not  a  turnpike-road ;  that  this 
level  of  the  railway  was  deviated  from  more  than  two  feet  at  the 
point  where  the  bridge  crossed  the  hue,  and  that  in  consequence  of 
such  deviation  it  was  necessary  to  raise  the  bridge  much  higher  than 
would  have  been  otherwise  necessary,  and  by  reason  thereof  the  said 
street  was  rendered  more  steep  and  inconvenient  to  the  public ;  and, 
also,  that  the  ascent  of  the  bridge  was  greater  than  one  in  thirty 
feet,  but  did  not  exceed  one  in  twenty  feet,  as  permitted  in  the  case 
of  an  ordinary  highway :  Held,  that  as  the  nrst  part  of  the  writ 
could  not  be  supported,  no  peremptory,  mandamtu  at  all  could  be 
awarded ;  and  that  a  fnandamus  directing  the  defendants  simply  to 
lower  the  level  of  their  railway  would  be  useless,  as  it  would  not 
oblige  them  to  alter  the  height  of  the  bridge.  The  provision  in 
sec.  26  of  the  Bailways  Clauses  Consolidation  Act,  that  in  the 
exercise  of  their  powers,  the  company  shall  do  as  little  damage  as 
may  be,  and  shall  make  satisfaction  to  all  parties  interested  for  aU 
damages  sustained  b^  them,  applies  only  to  damage  to  individuab, 
for  which  compensation  may  be  made,  and  does  not  control  the 
enactment  in  sec.  60,  as  to  the  ascent  of  bridges  over  the  line. 
Beg.  V.  Eaet  and  West  India  Docks  and  Birmingham  Junction  Bailway 
Company,  22  Law  J.  (N.  S.)  Q.  B.  380. 

EAMSGATE  HAEBOTJE  ACT.— 32  Geo.  3,  e.  74i.—Duty  pay^ 
able  hy  coasting-vessel  coal-laden — Mode  of  calculation. — The  Bamsgato 
Harbour  Act  (34  Geo.  3,  c.  74),  by  sec.  6,  imposes  a  duty  not  ex- 
ceeding 3 J.  per  ton,  to  be  paid  by  the  master  or  owner  for  every  ship 
of  the  burthen  of  twenty  tons  or  upwards,  and  not  exceeding  300 
tons,  passing  from,  to,  or  by  Eamsgate,  or  coming  into  the  harbour 
there  (other  than  and  except  ships  laden  with  coals  or  stone),  not 
having  a  receipt  testifying  his  payment  before  on  that  voyage ;  and 
for  every  ship  exceeding  300  tons  burthen,  a  duty  not  exceeding  Id, 
per  ton  (except  ships  laden  with  coals  or  stone);  and  for  every 
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ehaldnm  of  coals  or  ton  of  stone,  a  rate  not  exceeding  l^J.,  tbe  said 
duties  to  be  paid  eveiy  time  such  ship  shall  sail  from,  &c.,  or  pass  by 
lElamsgate  (except  as  hereinafter  mentioned).  Bee*  14  provides,  thi& 
no  coastrng-Tcssel  shall  pay  duty  oftener  than  onoe  in  any  one  year, 
nor  shall  any  collier  returning  in  ballast  from  the  French  coast,  pro- 
ducing a  certificate  of  having  paid  the .  duty  on  her  outward  voyage 
for  her  cargo  of  coids,  be  liable  to  the  payment  of  such  duty  on  her 
inward  voyage.  There  are  also  sections  exempting  £rom  duty  vessek 
belonging  to  certain  ports :  Held,  that  sec.  8  appues  to  vessels  laden 
with  coab,  with  an  exception  in  favour  of  coasters,  which  are  provided 
for  by  sec.  14 ;  and  that  a  collier  employed  solely  in  the  coasting- 
trade  in  carrying  coals  from  Sunderland  to  the  parts  on  the  south 
coast  of  England,  and  passing  by  Bamsgate  on  her  outward  and 
homeward  voya^,  is  liable  to  pay  duty  once  only  in  each  year,  and 
that  such  dufy  is  to  be  calculated  upon  the  cargo  laden  on  board  in 
her  first  voyage,  and  not  upon  her  tonnage.  Moore  v.  Shepherd, 
22  Law  J.  (N.  S.)  Q.  B.  377. 

EECOVEEY  OF  TENEMENT.    See  Coinrrr  Cotot,  8. 

EIGHT  OE  "WAT. — FiwiAw  and  purehasef^—Friariiif  of  eon* 
peyance. — ^In  an  action  for  a  disturbance  of  a  right  of  way,  it  appeared 
that  in  the  year  1850,  A.,  being  the  owner  of  five  closes,  two  of  which 
called  the  Holme  closes,  w^re  separated  b;|^  two  of  the  others  from 
the  only  available  highway,  sold  the  the  ^itire  property  in  three  lots. 
M.  ptux^hased  the  Holme  closes,  N.  one  of  the  other  closes,  and  D. 
the  remaining  closes.  Over  the  latter,  the  tenants  of  A.,  from  the 
vear  1823,  had  used  a  way  for  the  occupaticm  of  the  Holme  closes. 
The  deeds  of  conveyance  to  the  three  purchasers  were  all  executed 
on  the  same  day,  but  it  could  not  be  ascertained  in  what  order  of 
priority  they  were  executed*  No  special  grant  of  reservation  of  any 
particular  way  was  contained  in  any  of  them ;  but  in  the  conveyance 
to  M.  w^re  the  usual  words,  ''  together  with  all  ways,  roads,  Ae^  to 
the  said  closes  belonging  to  or  appertaining."  Eor  several  years  after 
the  execution  of  the  conveyances,  the  plaintiff,  who  occupied  the 
Holme  closes  as  tenant  of  M.,  had  used  the  way  in  question ;  but, 
in  1848,  the  defendant,  who  had  purchased  D.'s  closes,  disputed  the 
plaintifTs  right,  and  obstructed  the  way :  Held,  first,  that  assmning 
that  the  conveyance  to  M.  was  executed  before  that  to  D.,  the 
plabtifi*  was  clearly  entitled  to  the  way ;  for  where  a  person  having  a 
close  surrounded  by  his  land,  grants  the  close  to  another,  the  grantee 
has  a  way  over  the  grantor's  land  as  incident  to  the  grant.  Secondly, 
assuming  that  the  conveyance  to  D.  was  executed  before  that  to  M.| 
the  plaintiff  was  nevertheless  entitled  to  the  way;  for  while  the  pror 
perty  in  the  Holme  closes  remained  in  A.,  he  had  that  way  of  necessity 
as  being  the  most  convenient  mode  of  access  to  his  premises,  and  it 
passed  by  his  conveyance  to  M.,  under  the  words  "  all  ways  to  the 
closes  belonging  or  appertaining."   Fvnnmgton  v.  G^aZZan(^,9Exch.  1. 

EIGHTS  OE  THE  CROWS.— WHt  of  extent— Adjudication 
in  hankniptcy — Fraction  of  a  day. — Where  an  adjudication  in  banki> 
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raptcy  and  appointment  of  an  official  assignee  take  place  at  afi  earlier 
period  of  the  same  day  on  which  a  writ  of  extent  was  issued  against 
the  bankrupt  for  a  Grown  debt,  the  firaction  of  a  day  is  not  to  be 
taken  into  account,  and  the  title  of  the  Crown  will  prevail:  Held» 
per  Pollock,  G.B.,  Parke  and  Piatt,  BB.  Martin,  B.  diasentiente. 
Beg.  y.  Udwarih,  9  £zch.  32. 

SCIRE  PACT  A  8.  See  Bailwats  Clattseb  CoKSOLinATioir 
Act,  1. 

SECRET  SETTLEMENT.  —  Pending  marriage  —  Stat.  27  Mia. 
e,  4 — Secondary  evidence  of  deed. — A  secret  settlement  made  b^  a 
woman  whilst  under  treaty  of  marriage,  though  liable  to  be  set  aside 
in  a  Court  of  Equity,  is  not  necessariL^  void  in  a  Court  of  Law.  A., 
pending  a  treaty  of  marriage  between  her  and  B.,  without  B.'s  know- 
ledge, made  a  settlement  of  certain  leaseholds  to  herself  for  life, 
remainder  to  C,  her  son  by  a  former  marriage,  remainder  over  to  D. : 
Held,  that  this  deed  was  not  avoided  by  the  marriage,  under  the 
statute  27  Eliz.  c.  4,  the  husband  not  taking  as  a  purchaser.  The 
deed  (the  execution  of  which  did  not  appear  to  have  been  attested) 
was  deposited  by  A.  and  C,  shortly  after  its  execution,  withE.,  an 
attorney,  with  mstructions  to  give  it  up  only  to  those  two  together. 
Afber  the  death  of  A>*s  husband,  A.  and  C.  went  together  toE.  and 
got  back  the  deed.  A.  died.  In  an  ejectment  brought  by  one 
claiming  under  C,  against  one  claiming  under  a  mortgage  from  A., 
it  was  proposed  to  give  secondary  evidence  of  the  contents  of  this 
deed,  upon  proof  that  an  unsuccessful  search  had  been  made  at  the 
house  of  A.,  and  upon  calling  one  of  the  two  trustees  named  in  it, 
who  stated  that  he  nad  never  seen  or  heard  of  the  deed :  Held  that, 
notwithstanding  the  circumstances  under  which  it  was  executed,  the 
deed  might  be  still  a  valid  deed ;  but  that  sufficient  search  had  not 
been  made  to  let  in  secondary  evidence  of  its  contents,  inasmuch  as 
no  inquiry  had  been  made  as  to  the  other  trustee.  A  new  trial 
however  was  granted,  upon  an  affidavit  of  surprise  in  this  respect. 
Held,  also,  that  declarations  made  by  A.  about  the  time  of  the  sup- 
posed execution  of  the  deed,  to  the  effect  that  she  had  given  the  pro- 
perty to  her  son,  reserving  only  a  life  interest  to  herself,  were  not 
admissible,  as  cutting  down  her  interest.  A  voluntary  settlement 
made  after  marriage,  but  without  actual  fraud,  whereby  a  chattel 
interest  of  the  wife's  was  conveyed  in  trust  to  the  husband  and  wife 
for  their  joint  lives  and  the  life  of  the  survivor,  remainder  to  the 
wife's  son  by  a  former  marriage,  is  not  void  under  the  statute  27  Bliz. 
c.  4,  by  a  mortgage  made  by  the  wife  after  the  death  of  her  husband. 
Doe  d.  Bicharda  v.  Zetw,  11  C.  B.  1035. 

SECURITY  POE  COSTS.— JFbrwwer  plainUf.-^lt  is  not  suf- 
ficient ground  for  requiring  security  ror  costs,  that  the  plaintiff  is  a 
foreigner  lately  come  to  this  country,  having  no  family,  connection,  or 
permanent  abode  in  it,  and  likely  soon  to  leave  it,  if  it  be  not  sworn 
that  he  has  a  permanent  residence  abroad.  So  held,  where  plaintiff 
was  a  negro  sailor,  brought  to  England  ficom  America,  as  cook  of  a 
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itiercliani-Tessel,  and  paid  off  in  London.    And  a  role  mn  was  rem 
fused.    Drunmand  y.  TilUngUst,  16  Q.  B.  741. 

SET-OFF.— 1.  Mutual  <fo6fe— ^ycmy.— The  Statute  of  Set-off,' 
8  Gbo.  2,  c.  24,  applies  onljr  wher  the  debts  between  the  parties  are 
mutual  legal  debts,  the  object  of  the  statute  being  to  prevent  cross 
actions  between  the  same  parties.  Declaration,  for  freight  due  under 
a  charter-party.  Plea,  that  the  plaintiff  entered  into  the  charter- 
party  as  master  of  the  ship,  and  for  and  on  behalf  of,  and  as  agent 
for  W .,  the  owner ;  that  the  plaintiff  never  had  any  beneficial  inte- 
rest in  the  charter,  or  any  lien  on  the  freight,  and  that  he  brought 
the  action  solely  as  agent  and  trustee  for  "W.,  and  that  W.  was 
indebted  to  the  defendant  in  a  certain  amount,  which  the  defendant 
offered  to  set  off:  Held,  that  the  Statute  of  Set-off  did  not  apply. 
Merg  v.  Bowden,  22  Law  J.  (N.  S.)  Exch.  322. 

2.  Practice  cmd  pleading. — Under  the  replication  of  nil  debet  to  a 
plea  of  set-off,  the  plaintiff  may  object  that  the  debt  sought  to  be  set 
off  is  not  due  from  himself  alone,  but  from  himself  and  a  third  party. 
Arnold  v.  Bavnhrigge^  9  Exch.  153. 

SHIP  AND  SHIPPING.— 1.  Sale  of  eargo^Cargo  lost  at  the 
period, — The  plaintiffs  having  chartered  a  vessel,  and  loaded  it  at 
Salonica  with  a  cargo  of  Indian  com,  insured  it  "  at  and  from  Salor 
nica  to  the  port  of  discharge  in  the  United  Kingdom,"  &c.  "  com 
warranted  free  of  average,  unless  general  or  the  ship  be  stranded," 
and  employed  the  defendants,  who  were  com-&ctors,  to  sell  the 
cargo.  The  latter,  on  the  15th  of  May,  sold  it  to  C.  The  bought 
note  stated  that  he  had  bought  of  the  defendants  ''  a  cargo  of  about 
1,180  quarters  of  Salonica  Indian  com,  per  K.  P.,  from  Salonica,  of 
a  fair  average  quality  when  shipped,"  &q.,  '^  at  27«.  a  quarter,  free  on 
board,  and  including  freight  and  insurance,  to  a  safe  port  in  the 
United  Kingdom,"  &c.  ''  payment  at  two  months  from  tnis  date,  or 
in  cash  less  discount,"  &c.,  ''  upon  handing  shipping  documents." 
Prior  to  this  date,  the  vessel,  having  sailed  from  S££>nica  with  the 
carffo  described  in  the  bought  note,  was  obliged  to  put  into  Tunis, 
in  distress.  On  examination  it  was  found  that  the  cargo  was  so 
heated  and  damaged  that  it  was  unfit  to  be  carried  further,  and  it 
was  consequently  unshipped,  and  sold  by  the  captain  at  Tunis,  on  the 
24th  of  April,  by  pubhc  auction.  These  facts  were  not  known  to 
any  of  the  parties  interested  in  the  cargo  until  after  the  sale  to  G. : 
Held,  that  the  contract  was  a  contract  for  the  sale  of  a  car^o  sup- 
posed to  exist  and  to  be  capable  of  transfer  at  the  time  of  the  pur- 
chase, and  that  as  the  com  had  been  sold  and  delivered  to  others  by 
the  captain  before  the  contract  was  made,. it  consequently  could  not 
be  enforced.  JEEastie  and  others  v.  Couttmer  and  others^  22  Law  J. 
(N.S.)  Exch.  299. 

2.  Insu/rance —  General  words. — A  declaration  upon  a  policy  of 
insurance,  effected  to  secure  advances  made  for  the  purpose  of  con- 
veying coolies  as  en^grants  from  Canton  to  Callao,  sifted  iu  the 
usual  form  that  the  perils  insured  against  were  of.  the  .seaSi  pijrateS| 


so  Digest  of  Cases. 

woreny  thieves,  and  aU  other  the  perOg,  ftc. ;  and  then  avened  a  total 
loss,  hj  reason  of  the  coolies,  ^niilst  on  the  voyage,  piratiia&lly  and 
*feloniousl7  morderin^  the  captain  and  part  of  the  crew,  and  forcibly 
carrying  away  the  ship  and  rest  of  the  crew,  so  that  the  ship  never 
arrived  at  CaJlao,  and  the  transport  of  the  cooUes  was  not  completed. 
Pleas:  eighthly, that  after  the  coolies  had  so  murdered  the  captain 
and  some  of  the  crew,  and  obtained  possession  of  the  vessel,  they 
caused  the  same  to  be  steered  to  the  nearest  land,  for  the  purpose  of 
being  landed,  and  refused  to,  and  would  not,  and  did  not  proceed 
on  the  voyage ;  that  the  vessel  then  was  fit  and  able  to  proceed  to 
Callao,  and  convey  the  emigrants  there ;  that  the  rest  or  the  crew- 
were  able  and  willW  to  take  the  vessel  and  the  coolies  there,  if  the 
cooHes  had  been  wiUing,  but  that  they  refused,  and  from  no  other 
cause  the  transport  was  not  completed.  Ninthly,  as  to  the  taking  of 
the  vessel,  that  the  coolies  were  unwilling  to  go,  that  they  murdered 
the  captain  and  some  of  the  crew  and  took  possession  of  the  vessel^ 
only  to  be  landed,  and  avoid  being  carried  on  the  voyage,  which  was 
the  supposed  piratical  taking :  Held,  that  neither  of  the  pleas  was 
good,  for  that  the  proximate  cause  of  the  loss  was  the  seizure  of  the 
ship,  and  that  was  one  of  the  perils  insured  against,  either  as  an  act 
of  piracy  and  theft,  or  as  a  peril  efuadem  aeneris,  and  so  falling 
within  the  general  words  of  the  policy.  Naywr  and  others  v.  Falmer 
and  another,  22  Law  J.  (N.  S.)  Ezch.  329. 

'  8.  Charter^arty — Principal  and  agent. — Freight  to  be  earned  by 
a  ship  on  a  homeward  vovage  belongs  to  the  shipowner ^  so  that  an 
agent  employed  by  the  ship's  husband  to  obtain  a  chart^*party  has 
no  authority  to  cause  it  to  be  paid  to  himself,  for  the  purpose  of 
setting  it  on  against  a  debt  due  to  him  from  the  ship's  husband.  In 
1849,  and  up  to  the  1st  July,  1850,  M.  H.  and  J.  E.  H.  were  the  re- 
gistered owners,  in  equal  moieties,  of  the  ship  '^  Empire."  On  the 
25th  of  June,  1850,  M.  H.  transferred  his  share  to  M.  0.,  which 
transfer  was  duly  registered,  and  by  the  death  of  M.  0.,  in  1851, 
the  share  became  vested  in  her  executors.  Up  to  the  time  of  the 
death  of  M.  H.  he  and  J.  E.  H.  carried  on  business  as  '^  H.  &  Co.,'* 
which  name  was  continued  after  his  death ;  and  H.  &  Co.  were  the 
ship's  husbands  of  the  ^  Empire,'^  and  managed  her  for  her  owners. 
The  defendant  was  a  partner  in  the  firm  of  P.  &  Co.,  and  during 
the  whole  period  traded  with  H.  &  Co.,  and  had  no  knowledge  of 
the  transfer  to  M.  C.  In  June,  1852,  the  *^  Empire  "  was  consigned 
by  H.  &  Co.  to  P.  &  Co.,  at  Quebec,  with  instructions  to  obtain 
a  charter-party*  A  charter-party  was  accordingly  obtained,  and 
signed  by  the  captain  of  the  ship  and  the  charterer ;  but  there  being 
a  debt  due  from  H.  &  Co.  tor.&  Co.,  in  the  bills  of  lading,  the 
freight  was  merely  made  payable  to  the  defendant  at  Quebec,  and  he 
received  it  there  pursuant  to  the  charter-party :  Held,  in  an  action 
by  J.  W.,  the  surviving  executor  of  M.  C.  and  J.  E.  H.,  that  the 
defendant  was  liable  either  on  the  count  for  money  had  and  received, 
or  for  neglect  of  duty.  Wdhhe  and  Howlett  v.  Provan.  22  Law  J. 
(N.S.)Exch.855. 
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'  4.  Master*^  power — SffpotheeaHon  €mdiMrigage, — ^The  master  of  a 
ship  obliged  to  borrow  money  in  a  foreign  port  for  repairs  of  tbe 
vessel,  has  no  authority  to  mortgage  the  vessel  so  as  to  transf<Nr  the 
property  in  it  to  the  lender,  but  he  may,  in  case  of  necessity,  hypo- 
thecate it,  BO  as  to  give  the  lender  a  r^;ht  to  proceed  agiunst  the 
vessel  by  Admiralty  process,  provided  the  lender  incurs  the  sea-risk, 
and  the  hypothecation  is  only  to  take  effect  in  case  of  1^  safe  arrival 
of  the  vessel.  The  master  has  no  authority  to  hypothecate  the  ship, 
and  also  to  pledge  the  owners*  personal  credit,  however  low  may  be 
the  amount  of  mterest  required  by  the  lender.  Erie,  J.  dubikmtd. 
Stambmh  and  another  v.  Shepard,  22  Law  J.  (N.  B.)  Exch.  841. 

STATUTE  OF  PEATJDS.— 1.  Aoceptanee  and  receipt  (faoo^ 
17th  sec. — ^XJpon  a  verbal  order  for  the  supply  of  a  cargo  ox  china- 
stone  from  Cornwall,  to  be  sent  to  the  Anderton  Carrying  Company, 
at  Liverpool,  to  be  by  them  forwarded  to  Hanley,  in  Staffordshire, 
the  vendors,  on  the  2l8t  of  April,  shipped  the  stone  on  board  a  vessel 
not  named  by  the  vendees,  and  the  captain  signed  a  bill  of  lading  for 
delivery  of  the  stone  to  the  Anderton  Company  at  Liverpool,  a  copy 
of  which  was  sent  by  post,  on  the  23rd  of  April,  to  the  Anderton 
Company.  On  the  24th  of  April  the  vendees  were  informed,  by 
letter,  that  the  stone  had  been  shipped  and  consigned  to  the  Ander- 
ton Company.  On  the  4th  of  May  the  vendees  were  informed,  by 
letter,  of  the  loss  of  the  vessel  and  cargo  on  the  25th  of  April,  and 
thereupon  they  repudiated  the  contract,  and  refused  payment  of  the 
price :  Held,  in  an  action  for  the  price,  that  there  was  no  evidence  of 
an  acceptance  and  receipt  of  the  stone  within  the  17  th  section  of  the 
Statute  of  Frauds,  so  as  to  bind  the  defendants.  Meredith  v.  Mei^h 
and  others,  22  Law  J.  (N.  S.)  Q.  B.  401. 

2.  Delivery — Acceptance, — ^Where  a  person  agrees  to  buy  goods  to 
be  separated  from  the  bulk,  and  directs  them  to  be  sent,  when  separ- 
rated,  to  a  particular  place,  the  mere  delivery  at  that  place  by  uie 
vendor  is  not  of  itself  a  sufficient  acceptance  or  receipt  within  the 
Statute  of  Frauds ;  for  the  purchaser  must  have  the  opportunity  of 
exercising  his  option  after  the  separation  has  been  made,  unless  he 
has  done  some  act  to  deprive  himself  of  that  option.  Munt  v.  Secht 
and  another,  22  Law  J.  (N.  S.)  Exch.  293. 

TENANTS  IN  COMMOIS.— Personals— Banhrmtcif  of  one— 
Might  of  assignees. — One  of  two  tenants  in  common  of  certain  goods 
committed  an  act  of  bankruptcy,  after  which  the  defendants,  by 
direction  of  the  other  tenant  in  common,  sold  the  goods :  Held,  first, 
that  the  assignees  of  the  bankrupt  could  not  recover  from  the  defend- 
ants the  proceeds  of  the  sale  in  an  action  for  money  had  and  received, 
nor  maintain  detinue;  secondly,  that  the  defence,  that  the  goods 
were  sold  by  direction  of  the  solvent  partner,  might  be  given  in. evi- 
dence under  non  detinet.  Morgan  and  another^  assignees  ffFerrin^  v. 
Marquis  and  another,  9  Exch.  145. 

And  see  Patbut,  1. 
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iLy!tL^.—JEigm^aii(m-^TUh— Decision  of  ^misiani  TUhe  Chm- 
missioner — Statutes. — ^In  debt  on  the  2  &  3  Sdw.  6,  c.  13,  for  not 
setting  out  tithe,  it  appeared  that  the  plaintiff  was  impropriate  iector 
of,  and  the  defendant  the  occupier  of  thirty  acres  orfen-knd  in  the 
parish  of  M.  In  the  47  G^.  3,  an  Act  of  Parliament  passed  for 
inclosing  lands  in  that  parish,  which  recites  {inter  alia)  that,  in  the 
parish  there  are  open  and  common  fields,  commons,  &c. ;  that  B.  (an 
ancestor  of  the  plaintiff)  is  entitled  to  the  great  or  rectorial  tithes 
of  divers  lands  in  the  parish ;  that  certain  other  indiyiduals  are  en- 
titled to  portions  of  tithe  of  other  lands,  and  that  divers  other  per- 
sons, are.  seised  of  .lands  which  are  tithe-free ;  also  that  there  are 
certain  rights  of  sheep-walk,  &c.,  and  other  rights  over  and  upon  the 
said  open  and  commonable  fields,  &c. ;  and  that  the  same  heaths,  fens, 
and  waste  grounds,  in  their  present  state,  yield  but  little  profit,  and 
that  it  will  be  advantageous  to  the  several  persons  if  the  before-men- 
tioned rights  be  extinguished,  and  the  said  lands  and  grounds  divided. 
It  also  recites  the  General  Inclosure  Act,  41  Geo.  3,  c.  109,  s.  18, 
and  enacts,  that  the  commissioners  shaU  allot  to  the  impropriator  and 
other  persons,  in  lieu  of  all  the  tithes  within  M.,  such  parts  of  land 
hereby  intended  to  be  inclosed,  as  in  the  judgment  of  the  commis- 
sioners shall  be  equal  in  value  to  two-eleventh  ports  of  all  the  open 
field  arable  lands,  and  one-seventh  part  of  all  the  old  inclosed  lands 
(except  such  as  were  formerly  part  of  M.  common,  and  inclosed  under 
the  15  Car.  2,  c.  17),  and  to  one-ninth  part  of  all  other  lands  in  M. 
Sec.  20  enacts,  that,  if  there  are  any  old  inclosures  or  inclosed  lands 
in  M.  subject  to  the  payment  of  rectorial  tithe  in  kind,  or  to  any 
modus  or  composition,  and  the  proprietors  shall  be  desirous  of  com- 
muting for  the  tithes  due  thereout,  the  commbsioners  shall  be  en- 
abled to  make  compensation  to  the  impropriator  (and  other  persons), 
out  of  the  lands  of  such  proprietors  lying  within  the  common  fields, 
as  shall  be  equal  in  value  to  one-seventh  part  of  such  inclosures ;  and 
where  the  proprietors,  being  desirous,  as  aforesaid,  shall  not  have  anv 
open  field-land,  they  shall  pary  such  sum  as  the  commissioners  shaU 
aajuobe  a  fiill  compensation  u>r  such  tithes,  moduses,  &c.,  which  snm 
shall  be  applied  towards  the  payment  of  the  expenses  of  passing  this 
Act,  and  carrying  it  into  execution ;  provided,  that  when  the  owners 
of  any  highland  old  inclosures  shall  be  desirous  of  discharging  the 
same  from  tithe  by  givin|;  up  a  part  thereof,  the  commissioners  shall 
allot  such  part  of  the  said  old  inclosures  as  shall  in  their  judgment  be 
equal  in  value  to  such  part  of  the  said  old  inclosures.  By  sec.  55, 
any  person  dissatisfied  with  the  award  of  the  commissioners  may 
appeal  to  the  Quarter  Sessions  within  four  months.  In  pursuance 
of  this  Act,  the  commissioners  allotted  to  B.  (the  plaintiff's  ancestor), 
^  in  lieu  of  all  the  tithes  arising  within  M.,"  three  pieces  of  ground 
in  the  award  particularly  described,  and  drawn  upon  the  plan  there- 
unto annexed,  containing  about  176  acres.  B.  entered  upon  the 
allotment,  and  continued  seised  in  fee  thereof  until  his  death,  when 
it  vested  in  the  plaintiff.  The  defendant's  land  was  not  drawn  on 
the  plan.    In  the  year  1840  an  assistant  Tithe , Commissioner  was 


.  €mnmon  Law.  88 

l^^inted  to  cprnmul^  the  tithe  of  M.,  on  which  occasion  the  defend- 
ant claimed  exen^ption  ^m  tithe  in  respect  of  his  land,  by  reason  of 
the  47  Qeo.  3,  and  award  under  it.  The  commissioner  decided  that 
the  defendant's  land  was  not  exempt*  For  twenty  years,  from  1828 
to  1847  inclusiye,  the  defendant  had  either  set  out  or  compounded 
for  the  tithe  of  his  land ;  but  from  1816  to  1828  he  had  paid  tithe. 
Out  of  10,000  acres  of  which  the  parish  consisted,  9,700  were  fen 
land ;  and  from  lands  of  that  description  (other  than  the  defend- 
ant's), the  plaintiff  had,  from  the  year  1882,  continually,  until  the 
commencement  of  this  suit,  received  tithe,  either  in  kind  or  a  com- 
position :  Held,  first,  that  the  47  Geo.  3^  and  award  under  it,  did  not 
.conclusively  show  that  the  defendant's  land  was  exonerated  from 
tithe,  for,  reading  the  18th  and  20th  sections  together,  the  commis- 
sioners were  under  no  obligation  to  make  a  compulsory  commuta- 
tion of  all  the  titiie  of  the  parish,  but  an  option  was  left  in  respect  of 
old  inclosures ;  and  therefore,  if  the  commissioners  -had  not  m  fact 
taken  into  account  the  fen  land,  of  which  the  defendant's  formed 
part,  their  award  was  no  bar  to  the  plaintiff's  claim,  notwithstanding 
he  had  neglected  to  appeal  to  the  Quarter  Sessions,  and  had  received 
the  compensation  awarded  in  respect  of  the  tithe  of  other  land. 
Secondly,  that  the  decision  of  the  assistant  Tithe  Commissioner  was 
not  final  and  conclusive ;  and  that  if,  upon  inquiry  in  a  superior 
court,  he  should  be  found  to  be  correct  in  determining  that  the  tithe 
of  the  land  in  question  had  not  been  commuted  or  extinguished  under 
the  47  Geo.  3,  then  his  proceedings  would,  by  the  45th  section  of  the 
Tithe  Commutation  Act,  be  conclusive,  subject  only  to  the  qualifica- 
tions arising;  out  of  the  46th ;  but  if  that  inquiry  shoidd  terminate  in 
sustaining  the  award,  then  all  that  he  had  done  would  be  coram  noti 
judice^  the  90th  section  of  that  Act  having  excepted  from  the  juris- 
diction of  the  commissioners  the  case  of  lands  the  tithes  whereof 
have  been  already  commuted  or  extinguished  under  any  Act  of  Par- 
liament theretofore  made.  Thirdly,  ttiat  the  twenty  years'  percep- 
tion of  tithes  was  not  conclusive  evidence  of  the  plaintiff's  right  to 
them,  the  3  &  4  Wm.  4,  c.  27,  having  no  application  to  a  case  like 
the  present.    Btmbwry  v.  Fuller,  9  Esch.  111. 

VENDOR  AND  PUECHASEE.— 1.  Conditions  of  sale— Cove- 
namt  to  produce  deeds. — ^By  conditions  of  a  sale  of  land,  it  was  stipu- 
lated that  the  vendors  should,  within  ten  days,  deliver  an  abstract  of 
title,  and  should  not  be  required  to  produce  any  deeds  not  in  their 
possession,  and  that  all  deeds  of  covenant  for  production  of  any 
deed,  Ac.,  whether  referred  to  in  the  abstract  or  not,  which  the  pur- 
chaser should  require  for  verifying  the  abstract,  or  for  any  other 
purpose,  and  other  evidence  which,  but  for  the  condition,  might  be 
required  to  prove  anything  whatsoever;  also  all  searches  and  in- 
quiries for  the  purpose  of  ascertaining  where  such  deed,  &c.,  or 
evidence  was  to  be  found,  and  expenses  incidental  thereto,  should  be 
respectively  paid,  made,  searched  for,  and  obtained  by  and  at  the 
expense  of  the  purchaser  requiring  the  same :  Held,  that  the  vendor 
\  not  bound  to  procpre  covenants  for  production  from  parties  hold- 
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ing  ieeia  referred  to  in  tbd  ftbetracf;,  and  not  in  tiie  lianda  of  tbd 
vendors.     Odbrielv.  Smith  andothersy  16  Q.B.  847. 

2.  Landlord  and  tenant — Admission  of  title. — ^A.,  being  in  posses- 
sion of  land,  agreed  by  writing  that  H.  should  sell,  and  he,  A.,  should 
purchase  the  land  for  an  estate  ^wr  outer  vie;  that  A.  ''shall  be 
entitled  to  the  possession  or  to  the  rents,"  "  on  or  from  this  day," 
H.  to  make  a  good  title  in  twenty-one  days ;  if  the  purchase  should 
not  be  completed  by  a  day  named,  A.  to  pay  interest.  The  puiichafle 
was  not  completed,  but  A.  continued  to  hold.  H.  gave  A.  notice  to 
quit,  in  the  ordinary  form  of  notice  to  tenant  from  year  to  year  t 
Held,  in  the  absence  of  any  evidence  as  to  right  of  possession  in  A^ 
that  H.,  on  these  facts,  might  'recover  against  A.,  in  ejectmentii 
Doe  d.  Bord  v.  Burton,  16  Q.  B.  807. 

"WILL. — 1.  Codicil — Construction  —  Devise  of  leaseholds -^  Mt^" 
cutorv  bequest  over. — ^A.,  by  his  will,  bequeathed  leaseholds  to  his 
daughter  M.  for  her  life,  and  after  her  decease  to  her  lawful  issue ; 
and  ''in  default  of  such  issue,"  to  his  son  G.  and  his  issue.  A 
codicil,  made  by  the  testator,  recited  that  he  had  bequeathed  the 
leaseholds  to  Q.,  after  the  death  of  M.,  and  "  in  default  of  her  leaving 
lawful  issue :"  Held,  that  the  will  might  be  interpreted  by  the  codi- 
cil, and  that  the  gift  over  in  the  will,  "  in  default  of  issue,"  being 
therefore  capable  of  importing  a  bequest  over  on  failure  of  issue  living 
at  M.'s  death,  it  ought  to  be  taken  in  that  sense ;  and  that  even  u 
the  limitation  to  the  will  gave  an  absolute  interest  to  M.,  there  was 
a  good  executory  bequest  over  to  G.  and  his  issue.  Darley  and 
others  v.  Martin  and  others,  22  Law  J.  (N.  S.)  C.  B.  249. 

2.  Alterations  —  JEvidence — Declaration  of  testator, — Alteration^ 
apparent  on  the  face  of  a  will  are  to  be  presumed  to  have  been  made 
aher  the  wiU  was  executed,  until  evidence  to  the  contrary  is  adduced. 
It  appeared  on  the  face  of  a  holograph  will,  that  as  it  was  originally 
written,  certain  real  estate  was  thereby  devised  to  A.  in  fee,  but  by 
an  erasure  and  interlineation  in  the  same  handwriting,  that  devise 
was  changed  into  a  devise  to  A.  for  life,  with  remainder  to  B.,  of 
whom  no  other  mention  was  made  in  the  will.  The  testator  died  in 
1834.  A.  was  his  heir-at-law.  The  devisee  of  A.  brought  ejectment 
against  B. ;  evidence  was  tendered  and  admitted  on  the  trial,  that 
the  testator  had  on  various  occasions,  before  the  will  was  executed, 
stated  that  he  intended  to  make  provisions  for  B.  by  his  will :  Held, 
that  it  was  necessary  for  the  defendant  to  rebut  the  presumption  of 
the  alterations  having  been  made  after  the  wiU  was  executed,  by  ad- 
ducing some  evidence  of  their  having  been  made  before :  also,  that 
the  declarations  of  the  testator,  made  before  the  execution  of  the  will, 
were  admissible  evidence,  from  which  a  jury  might  draw  that  infer- 
ence, since  the  alteration  was  made  in  furtherance  of  an  intention 
shown  to  have  existed  before  the  execution  of  the  will;  but  that 
declarations  by  the  testator,  after  the  will  was  executed,  tending  to 
show  that  the  idt^^ations  had  been  made  before,  would  be  inadmis- 
sible-    Doe  d.  8haUcros9  v,  Bahner,  16  Q.  B.  747. 
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COKPBISED  IV 

22  Law  Journal  (K.  S.),  parts  10  and  12. 


BASTAEDY.--7  ^  8  Vict  c.  lOl—Married  woman^JSetum  and 
cohabitation  ofhiisband. — Under  the  7  &  8  Vict.  c.  101,  8.  3,  justices 
have  jurisdiction  to  make  an  order  on  the  putative  father  of  a  bastard 
child,  although  the  mother  be  a  married  woman  living  apart  from  her 
husband.  The  liabilitv  of  the  putative  father  does  not  cease  under 
such  an  order  upon  the  return  of  the  woman's  husband,  And  his 
cohabitation  with  her.  Justices  have  a  discretion  as  to  enforcing  an 
order  of  affiliation  by  distress;  but  where  they  declined  to  issue 
their  warrant,  on  the  ground  that  the  putative  father  was  discharged 
from  the  order  by  reason  of  the  husband  of  the  mother  having  re- 
turned and  cohabited  with  her,  this  Court  made  absolute  a  rule  under 
the  11  &  12  Yict.  c.  44,  s.  5,  ordering  the  justices  to  issue  the  distress 
warrant.    Ex  parte  Grimes,  22  Law  J.  (N.  S.)  M.  C.  153. 

BOEOUGH  PBISONEES  COMMITTED  TO  COUNTY 
GAOL.    See  FBisoira. 

CONTEACT.    See  Mastxb  aitd  Sbevajstt  ;  PBisoisrs. 

,    JUEISDICTION  OF  JUSTICES.    See  Mastbb  aot  Sbevaot. 

JUSTICES  OP  THE  PEACE.— 1.  Qualificationr^JSstate  m  re- 
mainder, — The  18  G^eo.  2,  c.  20,  s.  1,  enacts,  that  no  person  shall  be 
qualified  to  be  a  justice  of  the  peace  who  shall  not  (inter  alia)  ^^  be 
seised  or  entitled  unto  m  law  or  equity,  to  and  for  his  own  use  and 
benefit,  the  immediate  reversion  or  remainder  of  and  in  lands,  tene- 
%nents,  or  hereditaments,  which  are  leased  for  one,  two,  or  three  Hves, 
or  for  any  term  of  years  determinable  upon  the  death  of  one,  two,  or 
three  lives,  upon  reserved  rents,  and  which  are  of  the  dear  yearly 
value  of  3002. :  Held,  tfaiat  no  qualification  is  conferred  by  an  estate 
in  remainder  or  reversion,  unless  it  be  a  remainder  or  reversion  in 
lands,  &c.,  leased  for  lives  upon  reserved  rents,  and  of  the  clear  yearly 
value  of  3002.  Where,  therefore,  real  estate  of  the  clear  yearly  value 
of  3002.,  not  leased  for  lives  upon  reserved  rents,  n^as  devised  in  trust 
for  A.*s  wife  for  life,  for  her  sole  and  separate  use,  and  after  her  death 
in  trust  to  A.  for  life  for  his  own  use  and  benefit ;  this  was  held  not 
to  be  such  a  Remainder  as  qualified  A.  to  be  a  justice  of  the  pe^ice 
under  the  above  statute.  Woodward,  qui  tarn,  g'c,  v.  Watts,  22  Law 
J.  (K  S.)  M.  C.  149. 
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2.  Chmmiimeni  hy  eounfy  jusHee  to  house  cf  correction  for  a 
liberty  —  Nonpayment  of  fine, — In  the  liberty  of  A.,  which  is  situate 
within  the  county  of  H.,  there  is  a  gaol  and  house  of  correction^ 
jOiaiedL  only  for  offenders  within  the  liberties.  It  is  entirely  supported 
br  a  rate,  in  the  nature  of  a  county  rate,  leyied  on  the  inhabitants  of 
the  liberty,  who  do  not  contribute  to  the  general  county  rate.  The 
keeper  of  the  liberty  house  of  correction  is  appointed  by  the  justices 
of  the  liberty,  who  act  under  a  separate  commission,  which  does 
not  give  them  exclusiye  jurisdiction.  There  is  a  Court  of  Quarter 
Sessions  held  for  the  liberfy.  The  Commission  under  which  the 
justices  of  the  county  of  H.  act,  gives  them  jurisdiction  as  well 
within  liberties  as  without:  Held,  that  the  county  justices  sitting 
out  of  the  liberty  were  authorized  to  commit  to  the  house  of  correc* 
tion  of  the  liberty,  a  person  g^uilty  of  an  assault  within  the  liberty, 
and  were  not  bound  to  send  him  to  the  county  house  of  correction. 
Quaere,  whether  they  could  commit  to  the  liberty  gaol  for  offences 
committed  out  of  the  liberty.  The  party  charged,  though  duly 
summoned,  did  not  appear  before  the  justices  at  the  time  appointed 
for  the  hearins.     The  justices  heard  the  case,  adjudged  the  party  to 

Say  a  fine  and  costs  immediately ;  and  on  the  same  day,  before  any 
emand  or  notice,  ordered  him  to  be  committed  for  non-paymeait  to 
the  house  of  correction,  under  the  9  Qeo.  4,  c.  81,  ss.  27,  33 :  Held, 
that  the  justices  mi|;ht  order  the  payment  to  be  made  "  immediately,'* 
which  means  in  this  statute  "  on  the  spot,"  or  might  give  time,  in 
their  discretion ;  and,  that  as  they  had  ordered  inmiediate  payment, 
they  were  authorized  (the  money  not  being  then  paid)  at  once  to 
order  the  party's  committal  before  any  demand,  without  serving  him 
with  any  summons  to  show  cause  w^  he  shoidd  not  be  committed. 
Arnold  v.  Dimsdale  and  another,  22  Law  J.  (N.  S.)  M.  C.  161. 

LUNATIC  VAJJYER.— Order  of  mamtenanee--Time  for  notice 
of  appeal. — ^In  the  case  of  an  appeal  against  an  order  for  the  main- 
tenance of  a  lunatic,  notice  of  appeal  must  be  given  within  twenty- 
one  davs  after  service  of  the  notice  of  chargeability,  or  of  the 
particulars  of  settlement;  and  if  no  such  notice  or  particulars  have 
been  served,  then  within  twenty-one  days  after  service  of  the  order  of 
maintenance.  Beg.  v.  Justices  of  Derbyshire,  22  Law  J.  (N.  S.) 
M.  C.  147. 

MAEEIED  "WOMAN.    See  Bastardy. 

MASTER  AND  B^nY Al^T, --Jurisdiction  of  justices'-'amiraei. 
— W.  agreed  in  writing  with  G.,  in  consideration  of  8Z.  lent  by  Gh., 
and  of  wages  agreed  to  be  paid  him,  to  serve  G.  as  a  tin-plate  worker, 
and  not  to  serve  any  one  else  without  leave  in  writing,  for  the  term  of 
twelve  months,  and  until  the  expiration  of  three  calendar  months 
after  notice  by  W.  to  Q-.  of  his  intention  to  determine  the  service ; 
and  to  fulfil  nis  service,  in  a  good,  skilful,  and  workmanlike  manner. 
And  in  consideration  of  his  good  and  faithful  services  G-.  agreed  to 
pay  him  on  Saturday  night  in  every  week  during  the  said  term,  such 
wages  as  the  articles  made  by  W.  should  amount  to  at  O.'s  usual 


Criminal  and  Maffistraieif' .  87 

worklnen's  prices.  The  agreement  then  contained  a  proviso,  enabling 
either  paHy  to  determine  the  service  after  the  said  term  of  twelve 
months,  by  a  three  months*  notice ;  and  a  stipulation,  authorizing  Gt, 
to  deduct  10«.  per  week  until  the  above  sum  of  SI,  was  paid :  Held, 
that  the  agreement,  by  reasonable  implication,  contained  an  obligation 
on  the  part  of  G-.  to  find  employment,  and  was  a  valid  contract  upon 
which  justices  were  bound  to  adjudicate  under  the  Maflters  and 
Servants  Act,  4  Geo.  4,  c.  d4.  JR^,  v.  Welch  and  another^ 
JuHiees  of  Birmingham,  22  Law  J.  (N.  S.)  M.  G.  145. 

OEDEE  OF  MAINTENANCE.    See  Ltjwatio  Paupbe. 

FBISONS. — Borough  prisoners  committed  to  county  gaol — Special 
contract — Acts  of  JParliament. — The  6  Geo.  4,  c.  86,  s.  1,  provides  for 
justices  of  any  city  or  borough  contracting  with  the  juistices  of  ad- 
joining counties  for  the  maintenance  of  prisoners  committed  by  the 
city  or  borough  justices  in  the  county  gaol  or  house  of  correction. 
The  6  &6  Vict.  c.  98,  s.  18,  enacts,  that  in  every  borough  having  a 
separate  Court  of  Quarter  Sessions,  where  prisoners  committed  for 
offences  arising  within  such  borough  are  sent  to  the  prison  of  1^ 
county  in  which  such  borough  is  situate,  and  no  special  contract  is 
subsisting  between  such  borough  and  county  relative  to  the  said 
prisoners,  the  council  of  such  borough  shall  pay  to  the  treasurer  <^ 
such  prison  or  other  person  appointed  by  the  county  justices,  th^ 
actual  expenses  of  the  conveyance,  transport,  <&c.,  of  such  pris<Hier% 
including  salaries  of  officers,  expenses  of  repairs,  alterations,  addi^ 
tions,  and  improvements,  of  the  said  prison,  &c.:  Held,  that  the 
special  contracts  referred  te  in  the  5  &  6  Yict.  c.  98,  s.  18,  were 
contracts  made  under  the  5  G^.  4,  c.  85,  s.  1.  The  city  of  New 
Sarum  had  a  Commission  of  the  Peace,  and  a  Court  of  Quarter 
Sessions,  imder  the  5  &  6  Wm.  4,  c.  76,  and  its  limits  were  extended 
so  as  to  include  a  district  which  was  before  subject  te  a  district 
Commission  of  the  Peace.  By  a  local  Act  (25  Geo.  3),  the  existing 
gaol  of  the  city  was  to  be  taken  down  and  a  new  one  built ;  and  it 
.was  provided,  that  until  such  gaol  should  be  completed,  all  persons 
liable  te  be  committed  te  the  city  gaol  should  be  confined  in  tne  gaol 
of  the  couniy  of  Wilts ;  and  that  the  mayor,  &c.,  of  the  ciiy  should 
make  such  compensation  for  their  maintenance  and  keeping  as  the 
county  justices  should  direct.  The  old  gaol  having  been  pulled 
down,  but  not  rebuilt,  another  local  Act  passed  (39  &  40  G^.  3), 
ydask  repealed  the  25  Gteo.  3,  and  after  vesting  a  piece  of  land  in 
the  sherm  for  the  purpose  of  rendering  the  county  caol  more  com- 
modious, legalized  uie  committal  of  city  prisoners  te  the  county  gaol, 
and  enacted  that  the  same  allowance  or  pecuniary  satisfaction  should 
be  made  to  the  city  for  their  maintenance  and  support  as  prisoners 
in  the  like  situation  are  entitled  te  who  are  committed  bv  couniy 
justices.  It  was  also  thereby  enacted,  that  if  the  cells  should  be  en- 
larged in  the  county  gaol,  the  city  should  pay  one-tenth  of  the 
ascertained  cost :  Held,  that  neither  of  these  local  Acts  is  suited  te 
a  '^  special  contract"  within  the  meaning  of  the  5  &  6  Yict.  c.  98,  s.  18, 
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scai  therefore  tliat  the  city  was  liable  to  pay  to  tlie  person  appoini^ 
try  the  comity  justices  the  sums  due  in  respect  of  the  conveyance,  Ac. 
itt  city  pris(xier8  committed  to  the  gaol  and  house  of  correction  fo* 
the  conniy,  including  a  proportionate  share  of  all  expenses  of  re- 
pairs, Ac.  S^.  V.  Mayor,  dfe,^  of  New  Sarunif  22  Law  J.  (N.  S.) 
M.  C.  155. 

QTJAIIPICATION  OP  JUSTICE.    See  JusTici,  1. 

QUI  TAM  ACTION.    See  Jir^Ticii,  1. 


BANKRUPTCY. 


Comprising  the  Cases  in  the  following  Eeports  :— 

22  Law  Journal  (N.  S.),  parts  10  and  12 ; 
3  De  Gex,  M'Naghten,  &  G.,  part  1. 


ACT  OP  BAlfKEXJPTCT.    See  PMraBBHCB  Dbbd. 

ANNTJLLINO  AD  JUDICATION.— 1.  Time  for  tippUeatian  h^ 
hmhrv^i — Bankrupt  Act,  ss,  104, 133. — ^A  duplicate  of  an  adjudi*' 
cation  in  bankruptcy  against  T.  0.  was  ^rsonculy  served  upon  him 
on  19th  of  February.  He  did  not,  withm  fourteen  days  after  such 
ienice,  show  cause  to  the  Court  against  the  validity  of  the  adji»iie»> 
tion.  An  advertisement  of  the  adjudication  was  inserted  in  the 
€tazette  on  the  28th  of  S^ebruary.  On  the  l&th  of  March,  withxa 
twenty-one  days  fSrom  the  advertisement,  he  presented  a  petition  to 
the  commissioner,  pra^ring  that  the  adjudication  might  be  annulled. 
Vhe  cenmnissioner  having  refused  the  application,  on  appeal,  one  6f 
the  Tice-<;hancellors  hela  that  he  was  in  time,  and  that  the  com-  , 
inisisioQer  was  bound  to  hear  and  decide  on  the  petition ;  but  the 
Lord  Chancellor  having  reversed  that  decision,  and  T.  O.  having 
appealed  to  the  House  of  Lords,  it  was  held,  affirming  the  decision  of 
iCcHrd  IVuro,  that  the  commissioner  had  no  authority,  after  the  time 
im«^fied  in^the  104th  section,  to  entertain  an  apphcation  to  review 
the  adjudication,  either  under  that  section  or  under  the  233rd  section;; 
and  also  that  a  petition  to  annul  the  adjudication,  afterwards  presented 
to  the  comnnssioner  by  T.  C,  was  not  such  a  "  proceeding  "  as  was 
in  the  contemplation  of  the  Legislature  in  framing  the  233rd  section. 
€hHer  v.  Dimmock,  22  Law  J.  (N.  S.)  Bank.  55. 

2.  Time  for — GonsoHdatum   Act,    s,  233 — Infant   hanhrupt, — ^A 
petition  to  annul  an  adjudication  in  bankruptcy,  on  the  ground  of  the 


VaSsidf  of  tbe  teaikl(QiA,  Vii^  which  W#e  ^<pi  presented  ian^  after  the 
fi|n»tion  cxf  flie  twe  Hmited  for  thai;  purpose  by  the  23df d  section 
of  the  Bsnkrvipt  lam  Cossohdatioii  jjiot,  1849  (12  &  13  Yict.  c.  10(>Xr 
disiiHBied  iaa  oik  of  time ;  the  Lord  Chancellor  holding,  that  the  case 
pf  an  in&nt  waa  zm>  exception  from  th^  provisions  of  that  section^. 
JSte  Wssi,  8  De  Gte,  M.,  &  &.  198. 

^  BAITKEITPT  CONSOLIDATION  ACT.— See.  82— Ifefufer.— 
Where  a  creditor  has  issued  a  summons  to  his  debtor,  and  l^e  debtor 
iaEttesnds  and  admits  part  of  the  debt,  and  t^iders  the  part  he  admits^ 
tlie  creditor  may  by  his  conduct  render  it  unnecessaiy  for  the  debtor 
to  actttallj  produce  and  show  the  money,  in  order  to  compij  witii  the 
requirements  of  sec.  82  of  the  12  &  13  Yict.  c.  110.  Qiuere,  whether, 
tmder  the  same  section,  it  is  necessary  that  the  same  proof  of  tender 
should  be  giv^i  as  would  be  necessary  to  support  a  plea  of  tender  in 
an  action,  their  Lordships  not  agreeing  on  the  point.  Mc  parte 
Banks,  re  Farley,  22  Law  J.  (N.  S.)  Bank.  78. 
'  And  see  Pbtitioit  pqb  Abeaxgbmekt  ;  PBTiwoNiKa  Cb3Sditob's 
Debt;  AsrsvLLisa  Abjudication,  2;  Pbefsbekoe  Deed;  Ceb? 

TIFICATB,  2. 

.  CERTIFICATE.—!.  Joint  fiat— Separate  fiat.—lt  is  no  sufficient 
reason  for  delaying  the  grant  of  a  certificate  under  a  separate  fiat, 
that  during  the  fisher  proceedings  under  a  joint  fiat  against  the 
1>ankrupt  and  others,  matters  may  be  disclosed  that  may  render  it 
fnroper  to  lefiise  this  certificate,  or  grant  it  with  modifications. 
Mgpmrte  Brag^U^re  BraggwUi,  22  Law  J.  (K  S.)  Badi.  77. 

2.  Cjff\mee9  under  the  256^A  section — Bankrupt  Law  Consoli- 
datum  Act. — ^A  trader,  who  carried  on  business  without  capital, 
and  in  the  iisual  course  of  his  transactions  purchased  goods  and 
immediately  pledged  them  to  raise  money  for  the  purposes  of  his 
trade,  was  by  the  commissioner  refused  either  certificate  or  protection ; 
but  it  appearing  that  the  buying  was  not  with  the  mere  pitrpose  of 
pledging,  and  that  the  pledging  was  made  in  the  honest  belief  of 
Deing  able  to  redeem  the  goods,  and  sell  at  a  profit,  the  Court  of 
Appeal  held  that  he  had  not  committed  any  of  the  offences  enumerated 
in  the  256th  section  of  the  Bankrupt  Law  Consolidation  Act ;  and 
"that,  although  the  Court  was  bound  to  have  regard,  under  the  198th 
aection,  to  the  bankrupt's  conduct  as  a  trader,  it  was  not  necessary 
to  affirm  the  judgment  of  the  commissioner,  and  therefore  granted  a 
certificate  of  the  third  class,  to  take  efiect  at  the  end  of  two  years 
'from  the  petition  for  adjudication,  without  any  protection  for  two 
months  from  the  date  of  the  order  on  the  appeal.  The  250th  section 
,i8  to  be  atrickly,  rather  than  loosely,  construed ;  but,  semhle,  that  if 
oriyoneof  the  offences  therein  enumerated  is  committed,  it  is  not 
imperatiine  on  the  Court  to  award  the  extreme  penalty  there  imposed. 
JBxpaHe  Manico,  22  Law  J.  (JS^.  S.)  Bank.  41. 

;    UfTFAJST  BAJSTKEUPT.    See  Aiwtjlling  Adjudication,  2. 

.  iOUST  AND  SEPARATE  FIAT.    See  CEKTincATB, 
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JTJBGHENT.— Zf0»  on,  hamikntj^t  real  esMe^&ai.  If  2  rSd. 
e,  110. — A  trader  gaye  a  warrant  of  attomej,  on  wMdi,  m  April, 
1848,  judgment  was  entered  np.  In  February,  18^,  an  amusement 
was  attempted  with  the  general  bod^  of  CFeditors,  to  avoid  a  bonk- 
mptcy.  The  trader  signel  a  dedaration  of  insohren^r  At  a  meeting 
between  the  jad^ent  creditors  and  an  agent  for  the  other  creditoray 
the  former  were  informed  of  this,  and  were  asked  and  made  a  pronaise, 
the  terms  of  which  were  in  oontroversy,  not  to  take  any  steps  to  gain 
priority ;  and  the  meeting  was  adjourned  to  a  future  day.  In  1^ 
mean  time  the  judgment  creditors  registered  their  judgment,  and  cm 
the  trader  being  adjudicated  bankrupt,  they  petitioned  the  oomr 
missioner  that  they  might  be  declarect  equitable  mortgagees  of  ^e 
real  estate  of  the  oankrupt ;  but,  on  the  ^und  of  breach  of  faith, 
the  coramissiiKier  dismissed  the  petition  with  costs.  On  appeal,  the 
Court  decided  that  what  took  place  at  the  meetings  even  if  a  promise 
was  generally  made,  was  not  enough  on  the  one  hand  to  support  a  hSl 
to  restrain  the  registration  of  the  judgment*  nor  cm  the  other  to 
support  a  bill  to  restrain  the  filing  of  the  declaration  of  insolyencj  ; 
and  that  the  decision  of  the  commissioner  must  be  reversed.  A 
judgment  on  a  warrant  of  attorney,  although  not  executed,  may  now 
constitute  a  Hen  upon  real  estate  in  case  of  bankruptcy.  Tkparie 
Boyle,  re  Boyle,  22  Law  J.  (N.  S.)  Bank.  78. 

LIBN  ON  BANKEUPT'S  BEAL  ESTAlil.    See  Judomeot?. 

FABTINTEBSHIP.— J?odbrt^'«  property— Beputed  ownerehip  &m 
dissolution. — ^Two  partners  had  carried  on  busmess  and  dissolved 
partnership.  They  gave  notiee  of  the  dissolution  in  the  Oaz^t^ 
and  by  circular  to  the  debtors  required  the  debts  to  be  piddtooneof  the 
firm ;  and  by  deed  of  dissoluticm,  the  plant,  &c.  was  assigned  to  the 
same  partner,  and  it  was  stipulated  that  he  should  pay  the  partuep- 
ship  debts,  and  pay  to  the  other  the  value  of  his  share  of  tl^  plant, 
Ac.,  to  be  ascertained  by  arbitration.  The  partner,  who  was  thu|» 
declared  entitled  to  the  debts,  became  bankrupt,  and  he  had  not  paid 
the  price  of  the  other's  share  in  the  plant,  &c. :  Held^  reversing  the 
decision  of  the  commissioners,  that  tne  debts  remained  the  property 
of  the  firm,  notwithstanding  the  agreement  that  they  should  belong 
to  one:  Held  also,  but  affiraiing  the  decision  of  the  commissioners, 
that  the  whole  plant,  &e.  was  in  the  use,  order,  and  disposition  of  the 
partner  to  whom  they  w^re  assigned,  notwithstanding  that  he  had 
not  paid  the  price  of  the  other  partner's  share  which  had  been 
awarded  by  the  arbitration.  Mc  parte  Assignees  of  Brewster  tmd  West, 
re  Brewster,  22  Law  J.  (N.  S.)  Bank.  62. 

PETITIONING  CRBDITOE'S  IMffS^.  —  Ckmsolidation  Act, 
sec.  72^—  Special  ease  for  Souse  of  Lords,  under  see.  18. — A 
trader,  while  carrying  on  trade,  gave  a  bond*  The  creditor  obtained 
judgment  by  default  after  the  trader  ceased  to  carry  on  his  business. 
The  creditor  then  presented  a  petition  for  adjudication  in  bank- 
ruptcy, and  the  commissioner  at  first  adjudged  thelirader  a  bankrupt; 
but  on  cause  being  shown,  the  commissioner  annulled  the  adju^ca- 


idon,'  on  the  ground  that  there  win  not  a  good  petitioninj?  creditor's 
debt.  The  petitioning  creditor  appealed:  Held,  that  the  original 
adjudication  was  correct,  and  must  stand.  The  Court  having,  under 
tiie  above  circuinatances,  supported  the  adjudication,  it  relused  axt 
application  by  the  bankrupt  to  state  at  once  a  special  case  for  the 
opmion  of  the  House  of  Lordis,  under  the  proyisions  of  the  18th 
section  of  the  Bankrupt  Law  Gonsolidation  Act,  but  deferred  the 
consideration  of  the  application  until  the  proceedings  before  th^ 
commissioners  were  completed.  JE^  parte  Chiffit^^  re  Me^un, 
22  Law  J.  (N.  S.)  Bank.  50. 

PETITION  FOB  ABEANGBMBNT.—awMoKia^wmwicf,  *.  228. 
— Where  a  tradesman  had  petitioned,  under  the  arrangement 
clauses  of  the  12  &  13  Yict.  c.  106,  and  had  conformed  to  the  re^uire^ 
ments  of  the  statute,  the  Court  differing  from  the  commissionei^, 
permitted  the  petition  to  be  taken  off  the  file,  and  all  proceedings 
stayed,  although  the  case  did  not  come  within  the  223rd  section 
of  the  Act.  Mc  parte  FhiUips,  re  FMllipe,  22  Law  J.  (N.  S.) 
Bank.  80. 

PEEPEEENCE  DEED.— -4^  ^  o/5<m*ri*p/<jj^— 
—A  trader  assigned  to  particular  creditors,  by  a  deed  dated  the  20th 
of  December,  at  their  instance,  and  on  their  threatening  proceedings, 
all  his  debts,  bills  of  exchange,  promissory  notes,  ana  other  secu- 
rities j  and  all  books  of  accoimt,  as  a  security  for  their  debt.  At  this 
time,  although  the  fact  was  not  known  to  the  trader,  writs  on  two 
judgments,  which  some  time  before  had  been  obtained  against  him, 
were  lodged  in  the  hands  of  the  sheriff.  Two  days  after  the  deed,  the 
sheriff  seized  the  trader's  stock  in  trade  and  furniture.  The  next 
day,'  the  petition  for  adjudication  was  presented,  and  the  day  following 
the  trader  was  adjudged  bankrupt.  The  particular  creditors  claimed 
the  property  comprised  in  the  deed,  but  the  commissioner  disallowed 
the  daim,  and  declared  the  deed  void  as  against  the  general  creditors. 
On  appeal,  the  decision  of  the  commissioner  was  affirmed,  the  Court 
holding,  that  the  deed  being  a  transfer  of  so  much  of  his  estate  and 
effects  as  rendered  it  impossible  for  him  to  carry  on  his  trade  in  the 
ordinary  and  usual  course,  although  executed  under  pressure,  and 
although  it  was  the  unwilling  act  of  the  trader,  was  void  as  against 
the  general  body  of  the  creditors ;  and,  gemble,  was  also  an  act  of  bank- 
ruptey  vdthin  the  67th  section  of  the  Bankrupt  Act.  Ua  parte 
JBaOey,  re  Barrett,  22  Law  J.  (N.  S.)  Bank.  45. 

PEINCIPAL  AND  SUEBTY.  —  Application  of  securiHes  by 
creditor  in  discharge  of  the  UMlitiea  of  hie  bankrupt  debtor. — 
Messrs.  B.,  shipowners  of  South  Shields,  had  dealings  with  K.  &  Co., 
bankers,  in  London.  The  course  of  dealing  was,  that  Messrs.  B. 
drew  bills  on  K.  &  Co.,  which  K.  &  Co.  accepted  for  the  accomr 
modation  of  Messrs.  B. ;  and  in  order  to  proviae  for  the  payment 
of  these  acceptances,  Messrs.  B.  remitted  to  K.  &  Co..  cash,  and 
deposited  with  them  bills  payable  to  Messrs  B.,  and  the  amount  of 
these  bills  was  received  by  K.  &  Co.  a^d  placed  by  them  to  the  credit 
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of  MeaM.  Bi*B  cash  adeonnt.  BoHi  firms  liecaine'ba&krapt^  EL  &€i6^ 
in  July,  1812,  and  MesBn.  B.  in  August  in  the  saixie  year :  there  was 
thai  a  large  balance  owing,  by  Messrs.  B.  to  K.  &  Co.,  on  the  cash 
Mccmnt,  K.  &  Co.  being  aiao  liable  to  a  large  amoimt  upon  bills 
weeptedby  them  for  the  aooommodation  of  Messrs.  B.,  and  lumiig 
in  l€eir  hands  bills  also  to  a  large  amonnt,  deposited  with  them  by 
Messrs  B.,  to  provide  for  the  payment  of  such  acceptances.  Before 
sny  dividend  was  dedared  upon  the  estate  of  K.  &  Co.,  thehr  assignees 
realized  from  the  depositoa  faiilfl  more  than  sufficient  to  liquidate  t^ 
cash  balance  due  from  Messrs*  B.  The  holders  of  the  aeeoBMK>da^ 
tion  bills  proved  against  botii  estates,  and  were  frilly  paid,  reeemng 
fi?om  each  estate,  at  different  times,  dividends  to  the  amount  of  ten 
shillings  in  the  pound.  The  sum  thus  paid  in  dividends  by  the 
jBstate  of  K.  &  Co.  exceeded  by  above  BflOdl,  the  total  sum  realized 
from  tiiie  deposited  bills.  No  debt  was  proved,  or  att^npted 
to  be  proved,  by  the  estate  of  K.  &  Co.^  against  the  estate  of 
Messrs.  B.  Until  1847,  when  a  further  portion  of  the  outstanding 
estate  of  Messrs.  B.  was  realized,  but  to  an  amount  insufficient  to 
eomplete  a  na^ment  of  tweniy  shillings  in  the  pound  to  their 
'creditors,  excuusively  of  E.  &  Co.:  Held,  on  a  claim  being  made  on 
behalf  of  the  estate  of  K.  &  Co.  for  that  purpose,  that  the  .assignees 
of  E.  &  Co.  were  entitled  to  prove  as  a  debt  due  from  the  esti^  of 
Messrs.  B.,  the  amount  of  the  cash  balance,  and  also  the  6,000Z. ;  and 
]that  in  respect  of  the  6,000/.,  and  until  thereby  the  same  was  repaid^ 
they  were  entitled  to  the  benefit,  as  to  any  fature  dividends,  or  the 
i>rool8  made  against  the  estate  <^  Messrs*  B.  by  the  accommodation- 
oiU  holders:  Held  also,  that  the  cash  balance  was  not  liquidated 
l)y  the  receipt  of  the  larger  sum  from  the  deposited  securities  by  the 
assignees  ot  K.  &  Co.,  previously  to  the  declaration  of  the  first 
•dividend,  they  being  entitled,  under  the  circumstances  of  the  cas^ 
to  appropriate  the  sum  so  received  in  the  wajr  they  considered  most 
beneficial  to  their  estate ;  and  that  as  to  the  right  of  the  assignees  6f 
£.  &  Co.  to  stand  in  the  place  of  the  bill-holders,  the  case  fell  within 
the  provision  of  the  statute  49  Q^o.  3,  c.  121.  The  general  doctrine 
is,  that  a  creditor  holding  a  security,  is  entitled  to  apply  it  in 
discharge  of  whatever  liability  of  the  bankrupt  debtor  he  may  think 
fit.  miere  two  firms  deal  together,  one  making  payments  for  and 
accepting  bills  for  the  accommodation  of  the  other,  and  receiving  cash 
and  bills  from  the  accommodated  firm  by  way  of  pavment  of  and 
security  for  the  outlay  and  liabilities  made  and  mcurred,  the  question 
how  the  proceeds  of  the  bills  so  remitted  are  to  be  applied  must 
depend  on  the  contract  of  the  parties,  express  or  implied.  In  a  ease 
where,  in  the  absence  of  express  contract,  the  course  of  dealing  might 
have  led  to  the  presumption  that  the  agreement  between  the  parties 
"was,  that  the  proceeds  of  each  bill,  as  it  was  paid,  should  be  ap^ed 
as  &r  as  it  would  go  in  discharge  of  the  cash  Dalance,  this  presump- 
tion was  not  held  to  extend  to  the  event  of  bankruptcy,  or  to  esta- 
blish any  agreement  which  prevented  the  party  who  was  in  the 
position  of  a  surety,  from  insisting  against  the  bankrupt  principal,  Jon 


tiie  same  nghts  on  wfaieh  be  might  have  insisted  in  the  absenoe  of 
contract,    ^x parte  Johnson,  re  Buhner,  3  De  Gtex,  M^  A  Q-.  218.    . 

'  80LICIT0E  KSD  CLIENT.    See  Taxation  or  Costs. 

SPECIAL  CASE  POE  SOUSE  OP  LOEDS.    See  Ywiirummk 

GbSDITOB'S  Di!BT, 

•TAXATION  OF  COSTS.— 5bZ£cSor  and  client— A  solicitor  td 
assignees  deliv^ed  his  bill  of  costs  to  the  Eegistrar,  who  taxed 
it^  and  the  .  same  was  then  pai^  by  the  ofiicial  assignee,  and  the 
amount  was  allowed  in  his  account.  After  more  than  a  year, 
ibbe  bill  was  ordered  by  the  commissioner  to  be  taxed  by  the  Taxing 
Master;  but,  on  appeal,  the  order  was  discharged.  ^'  Special  circum- 
stances^' in  Lord  Langdale's  Act,  6  &  7  v  ict.  c.  73,  mean  cir* 
cuBistaaces  of  fraud ;  and  if  none  can  be  shown,  a  biU  is  not  taxable 
after  a  year,  per  Lord  Cranworth.  JEr  parte  JPemberton,  re  Tether, 
22  Law  J.  (K  S.)  Bank.  76. 

TENDER.    See  Bahkettpt  Law  COFSOLiDATioir  Act. 


ECCLESIASTICAL. 


Comprising  the  Cases  in— * 
2  Bobertson,  part  ^ 


ACKKOWLEDGMENT  OE  SIGNATURE,  —  Testimonium 
clause,  15  Vict,  c.  24:. — ^A  testator  produced  to  three  wilaiesses  hi» 
Jiolograph  wiU,  contained  in  one  page,  with  his  signature  in  the 
testimonium  clause,  in  these  words :  ^'  In  witness  whereof,  I,  lUohard 
l>inm(»e,  have  set  my  hand  and  seal,"  &c.  The  testator  acknowledged 
the  paper  ^'  to  be  his  last  will,"  but  his  signature  "  was  not  parti- 
cularly referred  to  ;"  there  was  no  seal :  Probate  granted,  under 
15  Yict.  c.  24;,  but  an  inventory  and  sureties  required,  as  three 
minors  were  interested.  In  ike  goods  ofB.  Dinmore,  2  Eobertson,  641. 

ADMINISTRATION  TO  WIFE'S  EEEECTS.— 1.  BejSisedto 
tmecf  three  sons — Co-administration  of  subsequent  deceased  kuiband, — 
A  testator,  who  survived  his  wife,  died,  and  left  a  will,  of  which  his 
three  sons,  as  residuary  legatees ;  took  administration ;  subsequently, 
a  representation  to  the  wife  became  necessary  in  Chancery,  at  which 
time  one  of  the  co-administrators  of  the  husband  was  in  foreign 
parts  unknown,  a  second  was  a  bankrupt,  and  the  third  applied  for, 
mtf  a  general,  and.  then  for  an  adminiaiaration  limited  to  the  pro*' 
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ceedings  in  Chancery :  Both  appHcations  were  refused.    In  the  goods 
of  Frances  Nayhr,  2  Eobertson,  409. 

2.  Wife^s  effects — Ante-nuptial  creditor, — Administration  of  a 
wife's  effects,  who  had  lived  with  her  husband  until  her  death, 
granted  to  an  ante-nuptial  creditor.  A  decree  had  been  personally 
served  on  the  husband,  but  no  appearance  was  given.  SttdleHpn 
V.  Hudlestony  2  Bobertson,  4i24. 

3.  Fraudvlently  obtained — Second  administration  granted, — An 
administration  granted  to  a  woman  falsely  swearing  herself  to  be  the 
lawful  widow  of  the  deceased,  was,  after  the  necessary  decrees  had 
been  taken  out,  and  attempts  made  to  serve  her,  but  without  success, 
decreed  to  be  null  and  void,  and  administration  was  decreed  to  the 
lawful  widow,  notwithstanding  the  prior  administration  was  out- 
standing.    In  the  goods  of  Bichard  Langley,  2  Eobertson,  407. 

4.  To  unadministered  effects  of  prior  intestate — Local  and  Pre* 
rogative  grant. — Administration  oi  the  goods  of  A.,  an  intestate, 
was  granted  to  B.  by  the  Prerogative  Court  of  Canterbury.  B.  died 
intestate,  leaving  part  of  A.*s  goods  unadministered,  and  adminis- 
tration of  B.'s  goods  was  granted  to  C.  by  the  Consistory  Court  of 
St.  David's.  The  Prerogative  Court  on  motion  granted  administration 
of  the  unadministered  effects  of  A.  to  ,C.,  as  the  administratrix  of  B. 
i^  the  goods  of  John  Owen,  2  Bobertson,  561. 

ADMBSriSTEATION  BOND.— Citing  of  sureties.— The  sureties 
to  an  administration  bond  cannot  be  cited  to  brinff  in  an  inventory 
and  account,  or  to  show  cause  why  the  bond  should  not  be  attended 
with,  on  the  said  bond  being  sued  for.  Wharton  and  others  v. 
Armitage  and  another,  2  Bobertson,  543. 

ANIMUS  BEVOCANDI.    See  EnAsrBB ;  Mutilatbd  Whx. 

ANTE-NUPTIAL  CBEDITOB.    See  AnMimsTEATioK,  2. 

APPOINTMENT  OF  EXECUTOB.— 5.  to  act  in  A.' s  absence- 
Death  of  A,  in  testator's  lifetime. — ^A  testatrix  appointed  A.  her  .ex- 
ecutor, "  but  in  case  he  shall  happen  at  the  time  of  my  decease  to  be 
abroad,  or  from  any  other  cause  incapable  of  acting  as  such  executor, 
then  and  in  such  case,  I  appoint  B.  executor  to  act  only  during  such 
time  as  A.  shall  be  resident  abroad,  or  otherwise  incapable  of  acting.*' 
A.  died  in  the  lifetime  of  the  testatrix :  Probate  granted  to  B.  as 
executor.    In  the  goods  of  Elizabeth  WUmot,  2  Bobertson,  571. 

ATTESTATION  OF  ONE  OF  TWO  TBSTAMENTABY 
INSTBUMENTS.— 0»  same  sheet  of  paper^Befusal  of  probate.--^ 
Two  persons  being  present  together,  when  a  testatrix  in  their  pre- 
sence signed  her  name  to  two  testamentarv  instruments,  respectively 
written  on  the  same  sheet  of  paper,  afterwards  subscribed  theur 
names  at  the  end  of  the  first  in  order  alone :  Held,  they  attested  the 
first  only ;  probate  of  the  second  refused.  In  the  goods  of  Martha 
Taylor,  2  Bobertson,  411. 

BEQUEST  OF  ABTICLE8  IN  ^GnWdTTLm.— Schedules  not 
in  existence  till  after  the  execution  of  a  subsequent  codicil. — A  testator 
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by  his  will  bequeathed  articles  of  plate  specified  in  schedules  A.  and 
B.  to  be  annexed  to  this  document  (his  will).  Two  such  schedules 
marked  A.  and  B.  were  found  after  his  death,  which  it  was  sworn 
were  not  written  when  the  will  was  executed,  but  were  in  existence 
prior  to  the  execution  of  a  subsequent  codicil,  in  which  no  mention 
was  made  of  the  schedules :  Probate  was  granted  of  A.  and  B.  In 
^  goods  ofHtrnt^  clerks  2  Bobertson,  622. 

CASEOFNAPOLEONBTTONAPAETE.  See  Oeigikal  "Will. 

CHAE&E  OF  l^CmT.—Fleading  same  in  divorce  suit.— A 
charge  of  incest,  pleaded,  in  effect,  to  be  falsely  made,  coupled  with 
substantial  acts  of  yiolence,  is  pleadable  in  a  suit  for  diyoroe  bj 
reason  of  cruelty.     Gale  v.  Gale,  2  Bobertson,  421. 

CHUECH  DISCIPLINE  ACT.— Feriod  for  commenema  suit, 
under  3^4  Vict.  c.  86. — In  a  suit  by  letters  of  request,  under  the 
8  &  4  Vict.  c.  86,  "the  two  years  "  (sec.  20)  within  which  a  suit  or 
proceeding  must  be  commenced  against  a  clerk  in  holy  orders  for  an 
offence  against  the  laws  ecclesiastical,  datd  back  from  the  day  on 
which  the  decree  or  citation  issued  from  the  Court  of  Appeal  of 
the  prorince,  and  not  from  the  day  on  which  the  commissioners  gave 
notice  (sec.  4)  to  the  clerk  of  their  intention  to  meet  to  hold  an 

inquiry  into  the  offence  charged.    Bishop  of  Hereford  v.  T- «, 

2  Boberteon,  695. 

CHUECHYAED,  CONTBESION  OF.    See  JimiSDioTioir,  1, 2. 

CITING  OF  SUEETIES.    See  Admikistbation  Bond. 

CONVICT  HUSBAND.    See  Wi?b. 

DBFBCTIVB  MEMOET  OF  SUBSCEIBINa  WITNESSES. 
— Emdence  to  ground  refusal  of  probate. — ^Defective  memory  alone  in 
subscribing  witnesses  will  not  justify  a  Court  in  pronouncing  against 
a  will,  on  the  &ce  of  it  duly  executed.  To  justify  a  refusal  of  probate 
of  such  a  paper,  there  must  be  evidence  to  negative  a  due  execution. 
Thompson  and  Allawag  v.  Hall,  2  Bobertson,  426. 

DELIVERY  OF  WILL  OUT  OF  COUET.  See  OEioiKAii 
Will, 

DOMICILE  OF  WIFE.— PWor  sentence  of  divorce.— A  wife 
obtained  a  sentence  of  divorce  by  reason  of  her  husband's  adultery; 
Bubseqiientlyy  in  a  suit  of  nulnty  of  marriage  promoted  by  the 
husband,  and  brought  by  letters  of  request  to  the  Court  of  Arches, 
it  was  in  substance  pleaded  that  the  husband  was  resident  within  the 
jurisdiction  of  the  commissary  who  signed  the  letters  of  request,  and 
that  by  reason  thereof,  the  wife  was  subject  to  the  jurisdiction  of  the 
Court :  Held,  that  the  ordinary  presumption,  that  a  wife  is  legally 
domiciled  where  the  husband  is,  fads  when  there  has  been  a  sentence 
of  divorce.     Williams  v.  Dormer,  2  Bobertson,  605. 

EBASUBE  OF  QEIGINAL  SiaNATUBE.— ^miiw  revocandi. 
— ^After  the  death  of  a  testator,  his  will,  dated  in  1844,  was  found 
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milk  his  origitial  fiignafnue  einaed,  but  asaoiher  aigBahire  by  him 
appeared  a  short  distance  beneath :  Held,  on  the  facts  and  circum- 
stances  deposed  to,  that  the  original  signature  was  not  erased  animo 
revoecmdiy  as  required  by  the  Wills  Act,  and  that  in  the  probate  the 
original  si^iature  must  be  restored,  and  the  second  signature  omitted. 
Jh  thesfoods  of  W.  Kin^f  2  Eobertson,  403. 

EXAMINATION  OF  PAETY  TO  miT.— Deferred  eroee- 
eoeamimaiian, — ^A  party  in  a  suit,  produced  under  the  14  &  15  Vict, 
c.  99,  for  examination  as  the  first  witness,  was,  on  motion  made, 
ordered  to  be  examined  in  chief  and  repeated,  but  her  crosa-ex- 
amination  to  be  deferred  tiU  the  examination  of  all  her  witnesses 
should  be  finished    Farlby  v.  JParlby,  2  Bobertson,  418. 

EXAMINATION  OE  WITNESSES.— 1.  JS^^c^o/irrtfywZarify. 
— An  examination  of  witnesses  taken  in  an  Ecclesiastical  Court  vivd 
voce  is  an  irregularity,  but  not  such  an  irregularity  as  to  ocm* 
stitute  the  suit  null  and  void.  Williams  and  Friee  v.  Williams^ 
2  Eobertson,  545. 

2.  Witnesses  heytynd  jurisdiction  mihout  consent — Acquiescence, — 
A  suit  proceeded  to  a  sentence  in  the  Commissary  Court  of  Surrey, 
in  which  certain  witnesses  had  been  produced,  sworn,  and  examined 
in  the  diocese  of  London,  without  express  consent  given  to  time  and 
place ;  on  appeal,  objection  was  taken  to  the  depositions  of  such 
witnesses :  Held,  that  the  objection  could  not  be  sustained,  espedaUY 
by  reason  that  the  appellant  had  acquiesced  by  his  acts  in  wnat  had 
been  done ;  and  that,  as  the  &ct3  were  within  his  knowledge  in  the 
court  below,  and  no  objection  taken,  it  was  too  late  to  object  in  the 
Court  of  Appeal.    Fa/rJces  v.  Farkes^  2  Eobertson,  518. 

EOEEIGN  COtTET.— 1.  Validity  of  will  pendin^f^Sefusal  of 
limited  administration. — ^When  a  quesnon  respecting  the  Talidiiy  of  a 
will  is  pending  in  a  foreign  court,  the  Frerogatiye  Court  will  not  gnait 
administration  of  the  goods  of  the  deceased  to  a  person,  though  duly 
appointed  by  the  foreign  Court,  limited  to  the  pendency  of  those 
proceedings,  unless  the  property  be  in  private  bands.  The  Prer 
rogative  Court  will  grant  an  administration  limited  to  receive  and 
invest  the  dividends  only  when  the  property  is  in  a  public  place  of 
safety.     In  fheyoods  of  John  Morgan,  2  Eobertson,  415. 

2.  Itefusal  to  execute  requisition — Tirtual  compliance. — ^When  the 
authorities  in  a  foreign  country  refiise  to  execute  a  requisition  in  the 
precise  form  prescribed  by  the  Prerogative  Court,  on  the  alleged 
ground  that  the  law  of  the  foreign  country  requires  its  own  forms  to 
be  followed,  the  Prerogative  Court  will,  under  such  special  circum^ 
stance,  accept  a  return,  showing  a  virtual  compliance  with  the  object 
of  the  reqmsition.  In  the  goods  of  John  Jhwndrow,  2  Eobertson,  437. 

EEAtrpULENT  ADMINISTEATION.  See  ADMimsTiiAtioK,  3. 

INCEST.    See  Cklr&e  of  Ihcbst. 

.    JUEISDICTION.-'l.  Ikculty  to  convert  part  of  a  churchyard  into 
^  highaaff.—l^Q  judge  has  power  by  the  general  law  to  grant  a  faculty 
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ib  concert  ^  part  of  a  clitirchyard  info  a  highway  required  to  be 
widened  for  the  public  benefit,  though  consent  be  given  by  allperaomi 
interested.  Bector  and  Churchwardens  of  St  Johaiy  Walbrook,  v.  The 
JParishiofiers,  2  Robertson,  515. 

2.  Faculty  to  sanction  the  use  qf  part  of  a  ehurehyard  to  build  a 
vestry-room. — No  judge  has  power  by  the  general  law  to  grant  a 
faculty  to  sanction  the  use  of  consecrated  groundYor  secular  purposes ; 
but  as  a  vestry-room  is  employed  for  ecclesiastical  as  well  as  seculajr 
uses,  a  faculty,  after  some  hesitation^  was  granted  for  the  erection 
of  a  vestry-room  on  consecrated  ground.  Campbell  and  others  Y* 
JParishioners  ofFaddin^on,  2  Eobertson,  558. 

LAPSE  OP  TIM.^.— Suit  of  nullity  of  marriage,— li&^seottimb 
alone  is  not  a  bar  to  a  suit  of  nullity  of  marriage,  by  reason  of  a 
natural  and  incurable  malformation  of'  the  party  against  whom  the 
suit  is  instituted.    B v.  M ,  2  Eobertson,  580. 

LIMITED  QRANT.  See  Foeeign  Cotjbt,  1 ;  Papees  botitled 
TO  Peobate  ;  Testamestaey  Papee  ;  Will  op  Maeeied  Womak. 

LOCAL  AND    PEEEOGATIVE    GEANT.     See  AnMnra. 

TEATION,  4. 

.  LUNATIC  TlEBTATOn.— Lucid  intervals— Idiocy  and  imbe- 
cility. — A  testator  who  had  been  in  confinement  as  a  lunatic  between 
the  years  1815  and  1817,  executed  his  will  in  1820.  He  was  again 
placed  in  confinement  in  1822.  In  November,  1838,  a  commission 
in  the  nature  of  a  writ  de  hmatico  vnquirendo  was  issued,  and  the 
testator  was  found,  in  January,  1839,  a  lunatic,  without  any  lucid 
interval  from  the  1st  of  August,  1815:  Will  pronounced  for.  Dinerence 
between  imbecility  or  idiocy,  and  delusion  in  respect  of  acts  oif 
business^  observed  upon.  The  witnesses  against  the  will  deposed  to 
a  case  of  idiocy.    Bannatyne  v.  Bannatyne,  2  Eobertson,  472. 

MAEEIED  WOMAN.    See  Will  ;  Wipe  op  Eblon  Coitvict. 

MISNOMEE  OP  ^EKEGTJTOn.— Browy  of  consent.— AteBtaior 
intending,  as  suggested,  to  appoint  Philip  B.,  "  a  farmer,**  with  whom 
he  was  intimate,  an  executor,  by  mistake  caused  him  to  be  named 
Edmund  in  his  wiU ;  Philip  had  a  brother  named  Edmund,  who  had 
no  acquaintance  with  the  testator,  and  was  not  a  farmer :  On  proxy 
•of  consent  from  Edmund,  probate  was  decreed  to  Philip  B.  In  the 
^oods  of  William  Bauly,  2  Eobertson,  643. 

MUTILATED  ^ILL.— Animus  revocandi— Sudden  death.-^A 
testator  executed  his  will  in  1^143,  which  remained  in  his  custody 
until  his  death,  when  it  was  found  in  a  mutilated  state,  torn  and  cut ; 
but  the  signatures  of  the  testator  and  of  the  attesting  witnesses  ret- 
mained  at  the  end  of  the  will :  Held,  in  the  absence  of  extrinsic 
evidence,  from  the  peculiar  manner  in  which  the  mutilations  were 
effected,  that  there  was  no  intention  to  revoke  the  whole  will,  but 
that  the  papers  as  altered  were  intended  for  a  draft  of  a  new  will ; 
and  in  the  event  of  his  not  making  a  2iew  will,  to  ppesate  as  his 
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will.    The  testator  died  suddenly.    Olarle  mid  ofken  ▼.   Senppiy 
2  Bobertson,  563. 

NAPOLEON  BTJONAPAETE'S  WILL.    See  OfiicuKix  Viui. 

NULLITY  or  MAEEIAGE.—1.  Three  years' cohMtaHan.— In 
a  suit  of  nullitj  of  marriage  by  reason  of  impotency,  though  the 
party  complained  of  has  not  undergone  an  inspection,  the  rule,  in 
respect  of  three  years'  cohabitation,  is  not  aosolutely  binding ;  it 

may,  under  circumstances,  be  dispensed  with.      U- n  v.  JP «, 

2  Bobertson,  614 

2.  Three  yeofri  cohabitation, — In  a  suit  of  nullity  of  marriage,  hy 
reason  of  the  husband's  impotency,  the  medical  inspectors  reported 
that  his  impotency  was  not  apparent,  but  that  he  was  impotent 
quoad  his  wife,  with  whom  he  had  cohabited  for  two  and  a  half 
years.  The  Court  pronounced  for  the  nullity,  and  held  that  the 
general  rule  requirmg  three  years'  cohabitation  is  not  absolutely 
binding,  when  there  has  been  an  actual  cohabitation  sufficiently  long 
to  overcome,  were  the  man  potent,  any  temporary  impediment  to  con- 
summation.   If' r  V.  M Oy  2  Itobertson,  625. 

OEIGINAL  WILL.—Delivery  out  of  court-'Gase  of  Napoleon 
Buonaparte, — On  motion  made  by  her  Majesty's  Government  to  the 
Prerogative  Court  to  deliver  up  to  a  Secretary  of  Stato  the  original 
will  and  codicils  of  Napoleon  Buonaparte,  for  the  purpose  of  being 
made  over  to  the  French  Ck)vemment,  the  Court  decreed  the  papers 
to  be  delivered  out,  and  a  receipt  taken  for  them  from  the  Secretary 
of  Stato,  after  notarial  copies  made,  in  order  that  they  might  be  sent 
to  the  legal  authorities  in  France,  to  be  recorded  there  in  the  proper 
place.  Be  the  will  and  codicil  of  the  Emperor  Napoleon  Buonaparte^ 
2  Bobertson,  606. 

PAPEBS  ENTITLED  TO  VRO^KTE,— Grant  of  prolate  of  wUl 
alone, — ^All  papers  entitled  to  probate  ought  to  receive  probato ;  but 
the  Court  wul  permit  a  departure  from  that  general  jule  in  the  case 
of  deeds  referred  to  in  a  wul,  and  will  grant  probato  of  the  will  alone, 
when  the  trustees  refuse  to  bring  in  the  deeds.  In  tha  goods  of 
Thomas  Battersbee,  2  Bobertson,  439. 

PBACTICE. — 1.  Conduct  of  suit, — If  a  question  be  raised  by  act  on 
petition  instead  of  by  plea  and  proof,  the  suit  must  be  so  conducted 
as  not  to  prejudice  the  opposite  party  to  the  suit.  Documents  referred 
to  in  an  Act  must  be  annexed  to  the  Act.  Dease^  formerly  Thewlesy  v. 
Kelly,  2  Bobertson,  610. 

2.  Pleadmg — Repetition  in  answer. — ^When  reference  is  made  in 
one  article  of  the  pleadings  to  a  preceding  article,  and  the  subject- 
matter  is  the  same,  a  respondent  in  his  answers  may  repeat  an 
explanation  or  refer  to  his  answer  given  to  the  preceding  article  for 
the  explanation.    Roherts  v.  Roberts,  2  Bobertson,  645. 

PBIOB  SENTENCE  OF  DIYOBCE.    See  Domicilb. 
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PBOOF  OF  WILL  PEE  TWTEa.'-'lldtion  for^Seeurity  fir 
costs, — On  motion  made  for  a  decree,  calling  upon  the  executor  of  a 
will,  of  which  probate  had  been  granted  in  1835,  to  prove  the  same 
per  testes,  otherwise  to  show  cause  why  the  probate  should  not  be 
revoked,  &o,,  the  Court  granted  the  motion  on  security  being  given 
for  costs  in  lOOZ.,  and  observed,  there  is  limitation  as  to  time  in  re- 
quiring a  will  to  be  proved  in  solemn  form.  Jh  the  goods  of  Sarah 
Topping,  2  Eobertson,  620. 

EEFUSAL  OF  PEOBATE.    See  Attbbtatiok. 

.   EIGHTS  OF  THE  CEO WN.    See  Wife. 

SiaNATUEE,  EEASUEE  OF.    See  Eeasubb. 

TESTAMEJSTTAET  PAPEE  OF  PAETICULAE  PEOPEETT. 
— Prolate  limited, — ^A  widow  left  a  testamentary  paper  strictly  con- 
fined to  particular  property  therein  described,  and  appointed  an 
executor  in  reference  solely  to  such  property.  On  question  whether 
the  probate  was  to  be  general  or  limited,  the  Court  was  of  opinion  it 
should  be  general,  but  ultimately  a  limited  probate  was  granted. 
Davies  v.  Queen^s  Froctor,  2  Eobertson,  413. 

THEEE  TEAES'  COHABITATION.    See  Nullity  of  Mab- 

BLA.GE. 

WIFE  OF  A  FELON  QO^YICT,— Intestacy  as  to  acquired 
property — Bights  of  the  Crown, — ^The  wife  of  a  felon  convict  died 
intestate,  leaving  personal  propertv  acquired  by  her  subsequently  to 
her  husband's  conviction :  Held,  that  such  property  belonged  to  the 
Crown,  and  not  to  the  next  of  kin  of  the  intestate.  Combs  v.  Her 
Majesty's  Proctor,  2  Eobertson,  547. 

WILL  BY  MAEEIED  WOMAN.—l.  Convict  husband,— A 
married  woman,  whose  husband  was  a  convict,  but  had  received  a  con- 
ditional pardon  from  the  governor  of  the  colony  whither  he  was  trans- 
ported for  life,  made  a  will :  Probate  thereof  granted  on  proof  given  that 
the  property  bequeathed  was  acquired  by  her  subsequently  to  her  hus- 
band's conviction.    In  the  goods  ofEUzdbeth  Martin,  2  Eobertson,  405. 

2.  Under  a  power — Covenant  in  settlement  not  to  revoke — Subsequent 
testcmentary  papers — Probate  of  last  ^^  codicil  to  revoke." — ^A  woman 
having  a  power  to  appoint  certain  properly  by  will,  made  a  will 
previously  to  her  marriage  in  1834,  and,  by  her  marriage  settlement 
of  even  date  with  her  will,  covenanted  not  to  revoke  that  will.  After 
her  marriage  she  executed  many  testamentary  papers,  but  did  not, 
as  alleged,  thereby  in  any  revoke  that  will ;  subsequently  she  exe- 
cuted "  a  codicil"  to  her  "  last  will,"  whereby  she  revoked  her  "  said 
will  in  toto,"  "  so  that  I  may  die  intestate :"  Held,  notwithstanding 
an  averment  of  the  necessity  of  probate  being  granted  of  certain 
former  testamentary  papers  in  addition  to  the  last  '' codicil,"  in 
order  that  a  Court  of  Equity  might  construe  them  in  reference  to  the 
covenant  in  the  settlement,  that  the  Prerogative  Court  was  bound  by 
Hughes  V.  Turner  (4  Hagg.)  to  decree  probate  of  the  last  testamentaiy 
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paper  alone.  The  grant  of  administratioa  with  will  annexed  of  a 
married  woman,  when  no  executor  is  named,  is,  though  the  husband 
Burviye,  in  the  discretion  of  the  Court ;  when  such  grant  is  refused 
to  the  husband,  he  may,  if  necessary,  take  a  emterorum  grant. 
Brenchley  y.  Lynn,  2  Bobertson^  441. 

WILLS  ACT. — Codicil  signed,  hut  not  attested,  at  sea — Incorpora- 
tion with  prior  codicil. — A  codicil  signed,  but  not  attested,  on  board  a 
Queen's  ship  in  a  river,  by  the  commander-in-chief,  actually  en- 
gaged in  a  naval  operation :  Held  to  be  within  the  llth  section  of 
the  Wills  Act,  and  to  incorporate  a  prior  codicil  signed  by  him,  but 
not  attested,  whilst  living  ashore.  In  the  goods  of  Admiral  Austen^ 
2  Bobertson,  611. 


EQUITY. 


Comprising  the  Cases  (not  previoosly  inserted)  contained  in  the 
followmg  Beports :— - 


22  Law  Journal  (N.  S.),  parts  10, 

11,  and  12. 
3  De  Gex,   McNaghten,  and  €ror- 

don,  part  1. 


5  De  Gex  and  Smale,  part  4. 
1  Drewry,  part  6. 
15  Beavan,  part  2. 
1  {[ay,  part  1. 


ADMIMSTBATION  OP  ESTATB.--1.  Estate  real  and  per- 
sonal— Liability  and  order, — ^A  testator  was  seised  of  real  estate  in 
fee  simple,  and  was  possessed  of  personal  estate,  and  had  also  a 
general  power  of  appomtment  over  other  real  estate ;  he  exe<»ited  his 
will,  by  which  he  devised  his  fee-simple  estate  and  bequeathed  bis 
personalty,  and  also  executed  his  power  of  appointment  over  bis 
other  estate.  The  personal  estate  was  insufficient  for  the  payment 
of  the  testator's  debts :  Held,  that  the  devised  veal  estate  was  pri* 
marily  liable  to  the  payment  of  the  debts,  and  if  insufficient, 
then  that  the  app(»nted  real  estate  was  liable,  whether  the  debts 
were  by  specialty  or  by  simple  contract.  Meming  v.  Muchmua% 
22  Law  J.  (N.  S.)  Chan.  886. 

2.  Specialty  debt — Agreement  for  a  lease — JBent* — ^By  an  instru- 
ment in  writing,  operating  as  an  agreement  and  not  as  a  lease,  A. 
agreed  to  take,  and  B.  to  grant  a  lease  of  a  sugar  estate  in  Jamaici^ 
for  a  certain  term  of  years,  at  a  certain  rent.  A.  died  indebted  to 
B.  in  respect  of  this  rent.    In  a  eredttors'  suit,  instituted  in  the 
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Coiirt  of  Chancery,  in  England,  for  the  administration  of  the  estate 
of  A. :  Held,  that  B.  was  not  entitled  to  rank  as  a  specialty  creditor, 
in  respect  of  the  rent  due.  Vineent  t.  Godtan,  22  Law  J.  (N.  S.) 
Chan.747. 

8.  Unsweeuted  deed — Trust  and  trustee — Speeialtv  and  eimple* 
eontract  debts. — In  a  creditors*  suit  four  persons  claimed  against  a 
testator's  estate  for  misappropriation  of  trust  funds.  A.  claimed  to 
be  a  specialty  creditor,  under  a  trust  deed,  which  was  never  executed 
by  the  testator,  although  he  acted  in  the  trusts :  Held,  that  A.  was 
only  a  simplcrcontract  creditor.  B.  daimed  as  a  specialty  creditor 
under  a  Irust-deed,  by  which  it  was  "  declared  by  the  parties,  that 
the  money  should  be  on  certain  trusts  :"  Held,  that  the  omission  of 
the  word  "  agreed  "  did  not  prevent  there  being  a  contract  on  the 
part  of  the  trustee.  C.  claimed  under  a  trust-deed,  by  which  the 
testator  was  a  trustee  jointly  with  another  person,  who  survived 
him :  Held,  tibat  the  testator's  estate  was  liable  for  the  breach  of 
trust  committed  by  him,  and  thafe  C.  was  a  specialty  creditor.  D. 
claimed  under  a  bond :  Held,  that  as  the  testator's  heirs  were  bound, 
D.  was  ^ititied  to  priority  over  the  other  specialty  creditors  out  of 
the  assets  arising  from  real  estate.  The  suit  was  instituted  by  A., 
the  simple-oontraot  creditor,  and  thet  assets  were  insufficient  to 
satisfy  the  G^ecialty  debts:  Held,  nevertheless,  that  the  plaintiff 
was  entitied  to  his  costs  out  of  the  estate,  as  between  sdicitor  and 
dient.    Jefikim  v.  Bobertson,  22  Law  J.  (^.  S.)  Chan.  874. 

ADMINISTEATION  STTIT.— 1.  Esoeeutor— Judgment  creditor 
-^Atsignment  of  judgment — Notice. — A  creditor  brought  an  action 
against  the  executor  and  devisee  of  his  debtor,  and  recovered  judgment 
for  1462.,  and  then  assigned  it  for  value  to  a  brotber-in-law  of  the 
executor  s  the  executor  and  devisee  absconded,  but  was  found  out  by 
his  brother-in-law,  who,  in  May,  1842,  gave  him  notice  of  the  assign- 
ment of  the  judgment  to  himself;  but,  in  &ct,  he  had,  in  the  pre- 
vious April,  assigned  the  judgment  by  way  of  mortgage  to  the 
plaintifTs,  who  received  the  original  assignment  of  the  judgment  debt, 
out  gave  no  notice  of  the  assignment  to  them  to  the  executor,  who 
was  entirely  ignorant  of  it.  Li  order  to  pay  the  amount,  and  to 
manage  the  ai&irs,  the  executor  authorized  his  brother-in-law  to 
receive  the  rents  of  the  property  devised  to  him,  which  he  did  until 
1848,  when,  after  angry  altercation,  accounts  were  settled  between 
them :  101,  were  paid  to  the  executor,  and  mutual  releases,  reciting 
and  including  the  judgment,  were  given.  On  this  settlement,  the 
assigam^it  to  the  brother-in-law  was  not  asked  for  or  referred.  The 
brother-in-law  kept  down  the  interest  on  the  mortgage  security  he 
had  given  till  1849,  when  he  became  bankrupt.  Shorty  afterwards 
the  plaintifis  gave  notice  to  the  executor  of  the  assignment  to  them, 
and  at  their  instance  the  judgment  creditor  revived  the  judgment  at 
law  by  Bci.  fa.  Upon  a  suit  by  the  plaintiis  against  the  executor 
and  ^visee  and  the  other  devisees  of  uie  origiual  debtor,  as  creditors 
f  tiie  administration  of  the  estate :  Held,  that  the  judgment 
e  2 
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was  equitably  released  by  the  mutaal  releases,  in  1848,  as  regarded 
any  interest  which  the  plaintiffs  could  have  in  it  against  the  executor 
and  the  estate  of  the  original  debtor;  and  the  bill  was  dismissed  with 
costs.     Stocks  V.  Dohsorif  6  De  G^ex  &  Smale,  760. 

2.  Legacy — Injunction  to  restrain  County  Court  proceedings, — A 
legatee  wiU  be  restrained  from  proceeding  in  the  County  Court 
against  an  executor,  after  a  decree  nas  been  made  in  an  administra- 
tion suit  for  the  general  administration  of  the  assets  of  the  testator. 
Batclije  V.  Winch,  22  Law  J.  (N.  S.)  Chan.  915. 

And  see  Fbobuctiok  of  DocrMSNTs,  1 ;  Tbusteb  Acts,  1. 

A&EEEMENT  FOE  A  LEASE.  See  ADimrisTEi.TiOBr  of 
Estate,  2 ;  Eailway  Compact,  1. 

ANNUITY.— 1.  Folicy^Securitv^Bequests.—A  testatrix,  being 
entitled  to  an  annuity  during  the  lite  of  B.,  effected  an  insurance  on 
B.'s  life,  and  bequeathed  the  annuity  to  C. :  Held,  that  the  policy 
did  not  pass.     Hamilton  v.  Baldwin^  15  Bea^an,  232. 

2.  Will — Nogifbofthefwnd — Period  of  vesting, — ^A  testator  gave 
all  his  residuary  estate  to  trustees,  upon  trust  to  pay  the  proceed  to 
his  wife  for  life,  and  after  her  decease  to  sell  the  property  and  to 
stand  possessed  thereof  as  to.  one-seventh  part  thereof,  upon  trust 
to  lay  out  and  invest  the  same  in  a  Government  security  for  the  life 
of  his  son ;  and  upon  further  trust  to  pay  such  annuity  when  and  as 
the  same  should  become  payable,  not  by  anticipation,  to  his  son  for 
his  Hfe,  for  his  own  use ;  but  the  testator  declared,  that  in  case 
his  son  should,  either  before  or  after  his  (the  testator's)  death, 
become  bankrupt  or  insolvent,  or  should  do  any  act  to  encumber 
the  annuity,  then  the  property  was  to  go  over  to  other  persons.  The 
testator's  son  survived  tne  testator,  and  died  in  the  lifetime  of 
the  tenant  for  life,  without  having  become  bankrupt  or  insolvent, 
and  without  having  done  any  act  to  encumber  the  annuity :  Held, 
that  his  personal  representatives  were  entitled  to  the  property.  Day 
v.  Day,  22  Law  J.  (N.  S.)  Chan.  878. 

And  see  Baeon  and  Pbmb,  4 ;  Policy  ;  "Will,  1, 11,  26, 27. 

APPOINTMENT  OF  NEW  TRUSTEES,— Solicitor's  evidence. 
— The  Court  will  not  as  a  general  rule  receive  the  evidence  of  the 
solicitor  in  the  matter  as  to  the  fitness  of  persons  proposed  to  be 
appointed  new  trustees.  Grundy  v.  Buckeridgey  22  Law  J.  (N.  S.) 
Chan.  1007. 

And  see  Chaeity,  6 ;  Peaoticb,  3. 

ASSIGNMENT  OF  PEESONALS.— .Bj^f  of  general  words^ 
Trustee  Indemnity  Act — Payment  into  court, — ^A.  assigned  "  all  his 
ready  money,  securities  for  money,"  &c.,  &>c,  ^  and  all  other  his  per- 
sonal estate  and  effects  whatsoever  or  wheresoever,  of  or  belonging, 
or  due  or  owing  to  him :"  Held,  that  the  general  words  passed  only 
property  ejusdem  generis  with  that  specified,  and  that  they  did  not 
convey  a  contingent  reversionary  interest  in  a  legacy.  Where,  under 
the  Trustee  Indemnity  Act,  money  is  paid  into  court  **  upon  the 
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trusts  of  a  will,"  it  involves  the  general  administration  of  the  estate, 
and  the  Court  will  not  order  it  to  be  transferred  to  a  particular 
account,  except  at  the  request  and  on  the  responsibility  of  the 
trustee.     Ee  Wright' %  Trusts,  15  Beavan,  367. 

BAJNTKEUPT.  —  JEstate  tail  —  Eemainder — Saleable  interest — 
Statutes  of  limitation, — Conditions  of  sale,  which  state  certain  facts, 
and  represent  that  certain  acts  were  done  in  error,  and  that  the 
vendors  could  sell  an  absolute  interest,  will  not  preclude  a  purchaser 
from  requiring  proof  of  the  title.  A  bankrupt  was  seised  of  copy- 
hold premises  for  an  estate  tail  in  remainder  expectant  upon  the 
decease  of  a  tenant  for  life.  His  assignees,  in  1832,  sold  only  the 
interest  to  ^hich  the  bankrupt  was  entitled  for  life  after  the  death  of 
the  then  tenant  for  life.  This  was  purchased  by  the  bankrupt  himself, 
who  had  obtained  his  certificate.  In  1846,  the  tenant  for  life  in 
possession  died ;  the  bankrupt  entered  into  possession,  and  surren- 
dered the  estate,  and  was  re-admitted  in  fee.  In  1851,  the  assignees, 
considering  they  were  entitled  to  the  bankrupt's  interest  as  tenant  in 
tail,  again  put  up  the  estate  to  auction,  subject  to  the  life  interest 
purchased  by  the  bankrupt ;  but  upon  a  bill  against  the  purchaser  for 
the  specific  performance  of  the  contract :  Held,  that  an  interest  for 
the  lue  of  the  bankrupt  alone  vested  in  the  assignees,  and  that,  as 
the  estate  tail  would  not  have  been  barred  before  the  bankrupt 
obtained  his  certificate,  it  was,  upon  the  death  of  the  tenant  for  life, 
a  new  right,  and  that  no  estate  or  interest  accrued  to  the  assignees 
in  respect  thereof;  and  the  bill  was  dismissed  with  costs.  Johnson 
v.  Smiley,  22  Law  J.  (N.  S.)  Chan.  826. 

BAEON  AND  FEME.— 1.  Deed  of  settlement— Void  condition.— 
A  father,  upon  the  marriage  of  his  son,  settled  real  estates  upon  the 
intended  husband  and  wife.  The  settlement  contained  a  proviso  that, 
in  case  of  a  separation  between  husband  and  wife,  by  reason  of  any 
disagreement  or  otherwise,  the  interest  given  to  the  wife  should, 
during  the  joint  lives  of  herself  and  her  husband,  belong  to  him 
alone :  Held,  that  this  proviso  was  in  the  nature  of  a  condition,  was 
contrary  to  the  policy  of  the  law — and  was  therefore  void.  Cart* 
toright  v.  Cartivright,  22  Law  J.  (N.  8.)  Chan.  841. 

2.  Insolvency  of  husband — Fund  in  cotirt — Payment — Wife's 
consent. — A  feme  covert  will  be  allowed  to  revoke  a  consent  to  the 
payment  of  ner  fund  in  court  to  her  husband,  when  the  object  of 
that  consent  may  be  defeated  by  his  previous  insolvency.  The  pro- 
visional assignee  of  the  Insolvent  Debtors  Coxxrt  claimed  a  fund 
belonging  to  a  wife,  which,  upon  her  consent,  had  been  ordered  to  be 
paid  to  her  husband,  who  haa  been  insolvent :  Held,  that  her  consent 
had  not  vested  the  fund  in  her  husband,  so  as  to  deprive  this  Court 
of  its  jurisdiction  to  rescind  the  order  and  direct  the  fund  to  be 
settled  for  herself  and  family.  Watson  v.  Marshall,  22  Law  J. 
(N.  S.)  Chan.  895. 

3.  Mortgage  of  wife's  leasehold — Insolvent  husband — Equity  of 
settlement — Mlquity  of  redemption. — A  husband  and  wife  assigned 
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leasehold  premises,  of  which  the  husband  was  possessed  in  her  rights 
to  a  mortgagee,  for  securing  money  then  lent  and  interest,  by  a  deed 
containing  a  proviso  for  redemption  by  the  husband  and  wife,  or 
either  of  them,  or  the  representatives  ot  either.  The  husband  sub* 
sequently  became  insolvent,  and  the  mortgagee  filed  a  claim,  seeking 
a  foreclosure  against  the  assignee  in  insolvency,  and  the  insolvent  and 
his  wife.  The  married  woman  proved  that  her  husband  had  been 
without  employment,  and  that  sne  and  her  child  were  destitute,  and 
claimed  an  equity  to  a  settlement  out  of  the  mortgaged  property : 
Held,  that  the  married  woman  had  no  equity  to  a  settlement ;  but 
the  proviso  for  redemption  being  on  repayment  of  the  sum  advanced 
by  tne  insolvent  and  nis  wife,  the  power  to  redeem  must  be  given  to 
the  married  woman,  as  well  as  to  tne  insolvent's  assignees.  JEEill  v. 
JEdtnands,  5  De  Gex  &  Smale,  603. 

4.  Separation-deed — Annuity — Be-cohahitation. — A.,  a  husband, 
and  B.  his  wife,  agreed  to  live  separately,  and  a  deed  of  separation 
was  executed,  containing  the  usual  forms,  and  a  covenant  by  A.  to 
pay  B.  an  annuity  for  life.  They  lived  for  some  time  separately. 
Aiterwards  A.  proposed  to  B.  that  she  should  come  and  live  with  him, 
and  promised  that,  in  that  event,  the  annuity  should  be  continued. 
B.  returned  to  A.,  and  lived  with  him  until  his  death  :  Held,  that  the 
annuity  was  not  forfeited  by  the  re-cohabitation.  Although,  generally, 
the  provisions  of  a  separation-deed  are  annulled  by  reconciliation  and 
re-cohabitation,  yet  a  husband  may  so  conduct  himself  subsequently 
as  to  create  new  obligations  on  the  footing  of  the  old  obligations  con- 
tained in  the  deed  of  separation.  Waster  v.  Webster^  22  Law  J. 
(ISr.  S.)  Chan.  837. 

5.  Wife^B  chose  in  action — Bankrupt  husband — B^^^ht  of  assignees, 
— A  testator  gave  a  sum  of  money  to  trustees,  on  trust  to  pay  the 
income  to  his  wife  for  life,  and  then  to  divide  the  capital  between  his 
three  daughters.  One  of  the  daughters,  who  was  married,  died ;  her 
husband  became  bankrupt  in  1839,  and  died  before  the  tenant  for  life. 
When  the  tenant  for  life  died,  a  bill  was  filed  by  the  assignees  of  the 
husband  against  the  defendant,  who  was  the  administrator  to  both 
husband  and  wife,  claiming  to  be  entitled  to  a  third  of  the  money 
left  by  the  testator :  Held,  that  the  husband  was  absolutely  entitled, 
in  right  of  his  wife,  to  the  reversionary  interest  expectant  upon  the 
death  of  the  tenant  for  life,  although  that  interest  was  not  reduced 
into  possession,  and  that  the  assignees  had  the  same  right  to  receive 
the  money  as  the  husband  would  have  had.  Brew  v.  Long,  22  Law  J. 
(N.  S.)  Chan.  717. 

And  see  Next  Fbteitd  ;  Tbust  awd  TErsTBB,  2 ;  Will,  82. 

BEQUEST.    See  Aknttitt. 

CHANCEET  AMENDMENT  ACT.— 1.  JPraetiee-^LMiacy.—A. 
testator  left  certain  property  to  trustees  for  the  benefit  of  the 
defendant,  an  infant,  who,  from  evidence,  appeared  to  be  of  weak 
intellect.  The  trustees  filed  a  bill  to  carrv  the  trusts  of  the  will  into 
execution,  and  moved,  under   sec.  16  of  the  15  &  16  Vict.  c.  86, 
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fot  a  reference  to  efaambers,  to  inquire  into  tbe  state  of  the  defend* 
ant's  mind,  the  object  being  to  save  the  expense  of  a  commission  of 
ianacj.  The  Court,  in  exercising  a  discretion  given  bj  the  16th 
section  of  the  Act^  refused  the  motion.  Adams  y.  Stn/Uhy  22  Law  J. 
(N.  S.)  Chan.  968. 

2.  JPrmciice — Evidence, — ^An  affidavit,  sworn  in  Australia,  before  an 
officer  describing  himself  ''  as  a  commissioner  for  taking  affidavits," 
is,  under  sec.  22  of  the  16  &  16  Vict.  c.  86,  receivable  in  evidence, 
without  proof  of  the  handwriting  of  the  commissioner,  notwithstand- 
ing such  affidavit  was  sworn  before  the  said  Act  came  into  operation. 
JBnteman  y.  Goohe,  22  Law  J.  (N.  S.)  Chan.  744. 

And  see  Pbactigs  Airn  Fboobdubx,  4. 

CHAEITT. — 1.  Information — Attorney- General — Petition  for  in- 
qidrif  after  decree, — ^After  a  decree  in  an  information  for  the  adminis- 
tration of  a  charity,  the  relators  presented  a  petition  in  the  name  of 
the  Attorney-General,  praying  certain  additional  inquiries  before  the 
Master.  The  Attorney-General  appeared,  and  asked  that  the 
petition  might  be  dismissed;  and  it  was  dismissed  accordingly. 
Attorney- Gener(d  y,  Wyygeston  JEo9pitaly  22  Law  J.  (N.  S.) 
Chan.  740. 

2.  Information — Attorney- General, — The  Attorney-General  pos- 
sesses the  entire  dominion  over  every  information  instituted  in  his 
name,  whether  it  be  filed  eof  ojfflcio  or  at  the  instance  of  a  relator.  It 
is  irregular  for  the  solicitors  of  a  relator  to  proceed  in  a  charity 
information  after  the  death  of  the  relator.  The  administration  of  a 
charity  by  a  Court  of  Equity  ought  not  to  be  continued  after  a 
scheme  and  final  decree.  Attorney- General  v.  The  Haberdashers* 
Company,  15  Beavan,  397. 

3.  Jurisdiction — Visitor — Loss  qf  foundation  charters — Usaye. — 
The  hospital  of  St.  Cross  was  founded  in  1157,  for  the  benefit  of 
thirteen  poor  impotent  men,  and  100  others  of  the  more  indigent 
were  to  be  received  at  the  hour  of  dinner ;  and  other  relief  was  to  be 
given  to  whomsoever  should  be  in  want,  according  to  the  means  of 
the  house.  The  almshouse  of  Noble  Poverty  was  founded  in  1445, 
for  two  priests,  thirty-five  brethren,  and  three  sisters.  It  was  within 
the  precinets  of  the  hospital  of  St,  Cross,  and  was  under  the  govern- 
ment of  the  master  and  brethren.  The  charter  of  foundation  of  the 
hospital  of  St.  Cross  was  lost ;  but  the  register  of  the  Bishop  of 
Winchester,  in  1200,  referred  to  it ;  and  a  copy  was  found  to  be 
registered  there  some  time  between  1323  and  1333.  The  charter  of 
the  foundation  of  the  almshouse  of  Noble  Poverty,  if  ever  executed, 
was  lost ;  but  the  intention  of  the  founder  was  referred  to  in  the 
documents  by  which  grants  were  made  for  its  endowment.  In  1696, 
a  document  was  executed  by  the  master  and  brethren  of  St.  Cross,  by 
which  they  made  a  new  disposition  of  the  revenues  of  both  the 
charities,  which  had  been  acted  upon  up  to  the  present  time.  TJjjon 
an  information :  Held,  that  the  charitable  purpose  of  the  foundation 
was  clearly  made  out,  and  ought  to  be  upheld,  and  that  the  revenues 
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of  each  ouglit  to  be  applied  to  support  tbe  cliarities,  though  in  the 
one  they  had  been  diverted  from  1696,  and  in  tbe  otber  they  bad  been 
absorbed  by  tbe  original  charity  for  150  years  and  upwards.  That 
no  presumption  could  be  made  against  tbe  clear  ostensible  purpose  of 
tbe  foundation,  though  it  was  supported  by  a  usage  of  150  years. 
That  the  purpose  for  which  a  foundation  is  made  must  determine 
whether  it  is  spiritual  or  lay.  The  founder's  direction  that  the 
master  shall  be  a  clerk  in  holy  orders,  will  not  make  it  a  i^^mtual 
foundation.  Tbe  jurisdiction  of  this  Court  is  not  taken  away,  though 
a  8i)ecial  or  general  visitor  has  been  appointed  by  the  founder.  The 
duties  and  functions  of  a  visitor  are  wholly  ineffectual  to  preserve  the 
integrity  of  a  charity ;  and  in  the  present  case  schemes  were  directed 
for  the  future  management  of  the  charities.  Attomet/- General  v. 
Master  and  Brethren  of  St.  Cross  lEospitaly  22  Law  J.  (N.  S.) 
Chan.  793. 

4.  Ki/ng^s  grant — Patronage  manor — Severance — Visitor. — The 
Duke  of  Surfolk,  as  lord  of  the  manor  of  Ewelme,  founded, 
with  the  license  of  King  Henry  VI.,  an  almshouse  for  two 
priests,  one  of  whom  was  to  be  the  master,  and  the  other  was  to 
teach  grammar  to  the  children  of  the  manor.  The  duke  afterwards 
made  ordinances  for  the  government  of  Jibe  charily,  which  directed 
that  the  lord  and  lady  of  the  manor  for  tbe  time  bemg  should  be  the 
visitors,  and  appoint  the  masters  and  poor  men  in  case  of  death  or 
removal.  The  master  was  to  be  a  priest,  thirty  years  of  age,  and 
of  the  University  of  Oxford,  who  might  have  other  preferment,  so 
that  it  did  not  interfere  with  his  residence.  It  also  directed  that  the 
house  should,  if  thought  needful,  be  visited  annually  by  tbe  visitors. 
By  the  attainder  of  the  duke  or  his  successor,  the  manor  became 
vested  in  the  Crown,  and  was  so  in  the  reign  of  Henry  VIII.  In 
1618,  James  I.,  for  the  promotion  of  good  literature  and  the  increase 
of  the  stipend  of  the  regius  professor  of  medicine  in  the  University 
of  Oiford,  granted  to  tbe  chancellor,  masters,  and  scholars,  and  their 
successors,  the  donation  and  &ee  disposition  of  the  mastership  of  the 
almshouse,  and  declared  his  pleasure  and  intention  that  the  professor, 
though  a  layman,  should  enjoy  the  office,  and  at  the  same  time  gave 
his  assent  that,  in  the  next  session  of  Parliament,  it  should  be  so 
enacted.  No  Act  of  Parliament  appeared  to  have  been  obtained ; 
but  in  1818  the  Commissioners  of  Woods  and  Forests,  under  tbe 

57  Geo.  3,  c.  97,  sold  the  manor  of  Ewelme,  which  subsequently 
became  vested  in  the  Earl  of  Macclesfield,  who,  as  lord  of  the  manor 
and  visitor  of  the  almshouse,  on  the  first  vacancy,  appointed  N.  to  be 
the  master ;  and  N.  and  Dr.  0.,  the  regius  professor  of  medicine  in 
the  University  of  Oxford,  each  claimed  the  office  of  master  of  the 
almshouse.  Upon  an  information :  Held,  that  tbe  charity  vested  in 
the  Crown,  upon  the  attainder  of  the  Duke  of  Suffolk,  and  did  not 
escheat  and  was  not  affected  by  the  Acts  for  dissolving  monasteries 
or  chantries ;  that  the  right  of  nominating  the  master  was  analogous 
to  an  advowson,  which  the  founder  of  the  almshouse  could  not  make 
inseparable  from  the  manor,  and  that  any  lord  of  the  manor  could 


^^ 
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alien  the  rigbt  of  patronage  without  parting  with  the  manor,  and 
vice  versd  ;  that  the  grant  of  1818  was  sufficient  to  pass  the  right  of 
nomination,  had  it  been  vested  in  the  Crown,  which  it  was  not,  as  the 
grant  of  1618  was  sufficient  to  vaiy  the  nature  of  the  office  and  to 
sever  it  from  the  manor,  and  give  it  for  the  benefit  of  the  re^us  pro- 
fessor of  medicine  in  the  University  of  Oxford,  though  a  layman. 
Juttamey-Qeneral  v.  Chaplains,  S^c,  of  JEwehne  Ahnahousej  22  Law  J. 
(N.  S.)  Chan.  846. 

5.  Scheme — Testator* 8  intention, — ^A  testator  gave  rents  and  pro- 
fits to  the  parson  and  churchwardens  of  a  parish  to  be  given  and  dis- 
posed of  to  and  among  the  most  needy  and  poor  people  of  it,  according 
to  the  discretion  of  the  parson  and  churchwardens  for  the  time  Veing. 
By  a  scheme  half  was  directed  to  be  applied  in  maintaining  certain 
schools,  and  half  in  pensions  to  aged  and  necessitous  parishioners. 
Under  the  Church-Building  Act  the  parish  was  divided  into  thirteen 
districts,  the  mother  church  being  one  ;  and  the  Master  direct  3d,  in 
amending  the  scheme,  that  the  charity  estate  should  be  divided 
among  the  several  districts,  and  that  as  the  pensions  became  vacant, 
the  money  should  be  applied  by  the  local  incumbents  and  church- 
wardens respectively,  for  education  of  the  poor,  but  so  that  half  the 
pensions  assigned  to  each  district  should  be  retained.  One  of  the 
Vice-Chancellors  modified  this  order  by  directing  that  the  proceeds 
of  vacant  pensions  should  be  at  the  discretion  of  the  incumbents  and 
churchwardens  for  education  or  pensions,  according  to  the  wants  of 
the  districts :  Held,  upon  appeal,  that  the  view  of  the  Master  was 
correct,  and  that  it  was  the  duty  of  the  Court  to  have  regard  to  the 
primary  intention  of  the  testator ;  namely,  the  benefit  of  poor  and 
needy  persons  of  the  parish.  Me  OUhe  Lambeth  CharitieSj  22  Law  J. 
(N.  S.)  Chan.  959. 

6.  Vice- Chancellor* s  jtirisdiction — Appointment  of  new  trustees. — 
Under  the  Slst  section  of  the  1  Wm.  4,  c.  70,  the  Vice-Chancellors 
have  jurisdiction  to  appoint  new  trustees  in  the  place  of  the  judges 
of  the  Court  of  Chester,  of  a  charity  cast  upon  such  judges  by  virtue 
of  their  office.    Be  EoUnson's  Charity,  22  Law  J.  (N.  8.)  Chan.  841. 

And  see  Peaotice  and  Pbocbduee,  10. 

CHAEITABLE  GIPT.    See  Will,  2,  8,  31. 

COMPANY.— 1.  Bill  for  an  account— Nm-joinder— 16  8f  16  Vict, 
c.  86. — ^A  bill  by  one  member  of  a  company  on  behalf  of  himself  and 
all  others,  except  the  defendants,  prayed  an  accoimt  of  the  receipts 
and  payments  of  the  defendants  on  behalf  of  the  company,  and  the 
payment  of  what  should  be  found  due  to  the  plaintiff.  It  appeared 
that  there  were  circumstances  which  made  the  interest  of  some  of  the 
persons,  purporting  to  be  represented  by  the  plaintiff,  different  from 
his :  Held,  that  this  case  was  within  the  49th  section  of  the  15  & 
16  Vict.  c.  86,  and  the  Court  could  treat  the  absent  plaintiffs  as 
defendants,  and  detenriine  whether  a  decree  should  be  made ;  and 
accordingly  the  Court  decreed  an  account,  giving  liberty  to  certain 
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sharelioklers  ta  attend  the  prooeedmgs  in  chambers.    Clements  r. 
Bowes  and  others^  1  Drewry,  684. 

2.  Contributory — Allottee's  luAility. — A  person  who  had  been 
allotted  fifty  shares  in  a  projected  railway  company,  and  had  signed 
the  subscribers'  agreement  and  parliamentary  contract,  but  had  not 
receired  his  shares  nor  paid  his  deposit,  was  held  to  have  been  pro* 
periy  placed  on  the  Hsfc  of  contnbutories.  Ex  parts  Bawen  and 
Martin,  re  SU^ordshire  and  Shropshire  BaUway  (hmpany,  22  Law  J. 
(N.  S.)  Chan.  856. 

3.  Contributory — Director^  guarantee — Oo^ireetors* — Three  of  the 
directors  of  a  projected  railway  company,  with  their  letters  of  allot- 
ment, sent  a  letter  to  each  allottee,  containing  the  following  pas* 
sage : — '*  In  the  event  of  the  Act  not  being  obtained,  the  directors 
undertake  to  return  the  whole  of  the  deposits  without  deduction." 
The  Act  was  fiOt  obtained,  and  the  company  was  ordered  to  be  wound 
up.  The  Court  having  decided  that,  as  between  these  three  directors 
and  allottees  who  had  signed  the  subscribers'  agreement  (by  which 
it  was  stipulated  that  the  expenses  of  the  provisional  directors  in 
raising  the  company  should  be  borne  by  the  parties  thereto,  whether 
the  Act  was  obtained  or  not)  on  the  faith  of  the  guarantee,  the  three 
directors  were  primarily  liable  for  all  the  expenses,  the  Master  made 
a  call  upon  them.  One  of  the  Yice-Chancellors  refused  an  appeal 
motion  m>m  an  order  for  the  call,  and  the  Lords  Justices  affirmed 
the  decision  of  his  Honour,  by  dismissing  the  appeal,  but  without 
prejudice  to  any  question  between  the  three  directors  who  signed  the 
guarantee  on  the  one  hand,  and  the  other  directors  on  the  other ; 
and  also  without  prejudice  to  any  question  between  those  three 
directors  and  the  other  directors  on  the  one  hand,  and  such  of  the 
allottees  as  might  have  signed  the  deed,  not  on  the  &ith  of  the  gua- 
rantee, on  the  other  hand.  Me  parte  Lord  Londeshorough,  re  Dover 
and  Deal  Batlway  Company,  22  Law  J.  (N.  S.)  Chan.  786. 

4.  Contributory — Compromise. — TJpon  the  authority  of  TJpfill*8 
case,  decided  by  the  House  of  Lords,  W.  L.  was  placed  upon  the 
list  of  contributories  of  a  railway  company.  Subsequently  W.  L., 
with  the  sanction  of  the  Master,  agreed  to  pa^  a  certain  sum  as  a 
compromise  of  all  liability.  Between  the  decision  of  Upfill's  case 
and  the  date  of  the  agreement,  Bright's  case  was  decided  by  the 
House  of  Lords,  which  overruled  Upfill's  case.  One  of  the  Yice- 
Chancellors  held,  that  the  compromise  was  binding,  W.  L.  alleged 
surprise  and  misrepresentation ;  and  the  Lords  Justices  confirming 
that  decision :  Held,  first,  that  the  approval  of  the  Master  had  rela- 
tion back  to  the  time  of  the  agreement,  and  was  not  affected,  there- 
fore, by  Bright's  case ;  secondty,  that  as  when  the  Master  approved 
of  the  compromise  there  was  a  doubt,  of  which  W.  L.  was  aware, 
whether  he  was  not  entitled  to  be  relieved  from  liability  on  the 
authority  of  Bright's  case,  the  compromise  was  for  a  good  consider- 
ation, and  therefore  valid ;  and,  thirdly,  that  the  compromise,  having 
been  entered  into  bond  fide,  the  parties  thinking  the  question  between 
them  was  doubtful,  although  in  fact  it  turned  out  that  there  wsa  no 
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real  cinertian  between  them,  aacl  there  being  no  evid^ee  of  surprise 
or  misrepresentation,  was  Talid  and  binding.  £cf  parte  Lucy,  re  Mid^ 
land  Umon,  ^e.  BaUway  Cofnpany,  22  Law  J.  (N.  S.)  Chan.  732. 

5.  dmtributarv — JPrmitional  eomimiiee'mafk-^A,  was  a  member 
of  the  proyisional  committee  of  a  railway  company,  and  attended  one 
meeting,  at  which  he  mored  a  resolution  for  the  appointment  of  thd 
officers  of  the  company.  He  had  taken  no  shares,  and  had  not  signed 
the  subscribers'  agreement.  There  being  no  evidence  that  any 
expenses  remained  unpaid,  which  had  been  incurred  with  his 
sanction :  Held,  that  A.'s  name  had  been  improperly  {daced  on  the 
list  of  contributories.  JSe  Dover  and  Deal  £aUway  CbrMnmy,  ess 
parte  Sight,  22  Law  J.  (N.  S.)  Chan.  902. 

6.  ContrUmtary — Mine — Fartner— Debtor  and  creditor— ^Advancee 
and  Bet-off, — Directors  and  shareholders  in  an  unincorporated  com« 
pany  made  hondjide  advances  of  money  for  the  purpose  of  carrying 
on  a  mine  established  abroad,  and  without  which  advances  the  pro* 
perty  would  have  been  wholly  ruined.  The  money  was  applied  to 
purposes  for  which  these  parties  and  the  other  shareholders  were 
jointly  personally  liable.  The  company  was  ordered  to  be  wound  up, 
and  the  Master  made  a  call  on  these  directors  and  shareholders,  and 
the  other  shareholders,  as  contributories,  and  he  allowed  these  parties 
their  several  advances  as  set-off  against  their  calls  as  contributories : 
Held,  on  appeal,  that  the  Master  was  correct,  A  manager  of  a 
mine  is  authorized  to  incur  debts  for  wages  and  goods  necessary  for 
carrying  on  the  mine.  By  mercantile  custom  one  partner  may,  by 
advances  for  the  purpose  of  business,  become  a  creaitor  on  the  firm 
for  the  amount,  and  has  a  right  to  be  credited  with  interest,  if  there 
be  no  express  contract  to  the  contrary.  (Per  Lord  Justice  Knight 
Bruce,  Lord  Justice  Turner  doubting.)  Me  The  German  Mining 
Company,  22  Law  J.  (N.  S.)  Chan.  926. 

And  see  Joint-Stook  CoMPAifT ;  Bailwat  Compaht  ;  Wnroiire- 
up  Acts,  !• 

CONCUBEENT  STJITS.— Si^fly^  j>roceeding9— Jurisdiction.— 
"Where  two  suits  were  instituted  in  different  courts  for  the  same 
purpose,  and  decrees  obtained  in  both  suits,  one  Vice- Chancellor 
refused  to  interfere  to  stay  proceedings  in  the  suit  instituted  in  the 
court  of  another  Vice- Chancellor.  Scotto  v.  Stone,  22  Law  J.  (N.  S.) 
Chan.  911. 

COlifTEMFT.-- Sequestration  —  Insolvent  debtor.— A  defendant 
was  committed  for  contempt  for  not  obeying  an  order  made  on  him 
for  the  payment  of  certain  sums  of  money  into  court,  and  a  writ  of 
sequestration  issued  against  his  estate.  He  was  afterwards  dis- 
charged from  prison  under  the  Insolvent  Debtors  Act.  A  petition 
by  the  assignee,  that  the  sequestrator  might  deliver  up  possession 
of  the  estate  of  the  defendant,  was  dismissed.  Tatham  v.  JParker^ 
22  Law  J.  (N.  S.)  Chan.  903. 

CONTEACT  EOB  ^AHE,— Death  of  vendor— Real  estate— Mn- 
conversion. — A.  B.  having  certain  property  within  the  limits  of  devi- 
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ation  allowed  to  a  railway  company  for  the  construction  of  their  line, 
entered  into  an  agreement  with  the  company,  that  in  case  they  should 
construct  their  intended  railway  imder  the  authority  of  the  Act,  and 
within  the  limits  of  deviation,  they  should  pay  to  A.  B.,  for  such  of 
his  lands  as  they  should  require,  at  the  rate  of  500Z.  per  acre.  After 
the  death  of  A.  B.,  the  company  took  five  acres  of  the  land  in  ques- 
tion :  Held,  that  the  contract  did  not  operate  as  a  conversion  of  the 
purchase-money  into  personal  estate.  Be  Walker' 9  Estate^  22 
Law  J.  (N.  S.)  Chau.  888. 
And  see  Railway  CoHPAinr,  4. 

COPYHOLDS.    See  Joutt  TBKAisrcT.  ^ 

COSTS. — 1.  Isaue — Devisavitvel  non — Miseonduct  ofheir. — ^Anheir 
at  law  of  a  testator  obtained  possession  of  the  will  by  force,  and 
tore  it  up  :  the  pieces  were,  however,  collected  and  put  together,  and 
proved.  The  will  contained  no  devise  of  the  real  estate,  and  a  claim 
was  filed  against  the  heir  to  enforce  a  sale.  On  the  heir's  request, 
the  Court  directed  an  issue  devisavit  vel  non,  when  the  will  was 
established :  Held,  that  the  heir  had  so  misconducted  himself,  that, 
although  his  misconduct  had  not  increased  the  costs  of  the  issue,  he 
must  pay  the  costs  of  it.   Middleton  v.  Middleton,  5  De  G-ex  &  S.  656. 

2.  Execution  of  trusts  of  real  estate — Sale. — In  a  suit  to  ascertain 
the  construction  of  a  will  of  real  estate,  and  to  carry  the  trusts 
thereof  into  execution,  the  Court  has  power,  if  necessary,  to  direct  a 
sale  or  mortgage  of  a  sufficient  part  of  the  property  for  the  purpose 
of  raising  the  taxed  costs  of  the  suit,  although  some  of  the  plaintiffs 
are  infants.  Sec.  65  of  the  15  &  16  Vict.  c.  86,  gives  power  to  direct 
a  sale  before  the  hearing,  in  those  cases  only  in  which  the  Court  could, 
under  the  old  practice,  have  given  such  direction  at  the  hearing. 
Mandeno  v.  Mandeno,  1  Kay  (App.  2). 

COVENANT. — 1.  Breach — Lease — Injunction, — ^A  lease  for  years 
was  executed  for  certain  building  purposes,  but  it  contained,  besides 
a  covenant  to  pay  rent,  a  covenant  by  the  lessee  to  cultivate  the  part 
not  required  for  the  buildings  in  a  good  and  husbandlike  manner.  There 
having  been  a  breach  of  the  covenants  to  cultivate  and  to  pay  rent, 
an  actipn  of  ejectment  was  brought,  and  judgment  was  recovered 
against  the  lessee.  On  a  bill  filed  by  him  to  restrain  execution :  Held, 
reversing  the  decision  of  the  Court  below,  that  the  Court  would  not 
restrain  execution,  and  that  therefore  the  injunction  which  had 
been  granted  must  be  dissolved.  Hills  v.  Bowland,  22  Law  J. 
(N.  S.)  Chan.  964. 

2.  Bunning  with  land — Notice — Injunction, — A  vendor  entered 
into  agreements  by  deed  to  sell  to  A.,  B.,  and  C.  certain  lands  in  lots 
for  building  purposes,  reserving  to  himself  a  portion.  Each  deed  of 
agreement  contained  covenants  between  the  vendor  and  piu*chasers 
respectively,  and  amongst  others,  that  the  purchasers  should  within 
a  certain  time  erect  dwelling-houses  upon  toeir  respeptive  lots,  in  a 
uniform  row,  in  a  certain  specified  position,  and  that  no  building 
should  be  erected  on  the  piece  of  ground  in  front  of  each  hopde. 
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wHch  was  to  be  laid  out  as  a  garden,  and  that  the  vendor  would  dis- 
pose of  all  the  lots  subject  to  the  same  conditions  as  to  building ;  and 
that  in  case  the  vendor  should  build  upon  the  portion  reserved  by 
him,  he  would  build  in  a  line  with  the  other  houses,  and  would  keep 
a  similar  piece  of  land  in  front  for  a  garden.  Before  the  contracts 
were  completed  bj  conveyance,  the  vendor  sold  and  conveyed  the 
reserved  land  to  I.,  and  the  deed  of  conveyance  recited  the  said  sale, 
and  contained  a  covenant  by  the  vendor,  that  in  the  conveyances  to 
A.,  E.,  and  C,  he  would  require  them  to  enter  into  covenants  with  I., 
similar  to  their  covenants  in  the  ajgreements.  I.  also  thereby 
covenanted  with  the  vendor,  that  u  he  should  build  on  the 
land  purchased  by  him,  he  would  build  within  the  line,  and  would 
keep  the  said  piece  of  ground  in  front  as  a  garden.  Subsequently, 
the  land  purchased  by  A.  was  conveyed  to  him  by  a  deed,  in  which 
A.  entered  into  the  same  covenant  as  he  had  entered  into  in  the  deed 
of  agreement.  After  divers  mesne  assignments,  the  land  purchased 
by  I.  became  vested  in  the  defendants,  with  notice  of  the  agreements 
and  of  I.'s  covenants  in  his  purchase-deed ;  and  the  land  of  A.  came 
in  like  manner  to  the  plaintiff:  Held,  that  whether  the  covenants 
ran  with  the  land  or  not,  as  the  defendants  had  notice  of  them,  the 
plaintiff  might  have  an  injunction  to  restrain  the  defendants  from 
building  in  a  manner  contrary  to  the  general  scheme,  for  the  benefit 
of  all  the  original  parties.     Coles  v.  ^Hms,  1  Kay,  56. 

3.  Construction — Acquiescence. — The  purchase-deed  of  a  house  in 
a  terrace  contained  a  covenant  on  the  part  of  the  vendor,  unexplained 
by  any  recital,  that  no  building  should  be  erected  on  any  part  of  the 
land  of  the  vendor  lying  on  the  east  side  of  the  said  terrace,  and 
opposite  to  the  plot  of  land  thereby  conveyed.  The  owners  of 
the  other  houses  had  also  similar  covenants :  Held,  that  the  words 
were  not  merely  descriptive  of  the  position  of  the  land,  but  restricted 
the  general  meaning  of  the  former  words,  and  that  the  covenant 
applied  only  to  that  part  of  the  land  which  lay  immediately  opposite, 
and  was  of  the  width  of  the  plot  conveyed.  The  general  rule 
that  the  construction  must  be  taken  most  strongly  against  the 
grantor,  modified  by  the  necessity  of  giving  effect  to  everv  word  of 
the  instrument,  if  it  can  be  reasonably  done.  Delay  in  taking  legal 
proceedings,  and  other  acts,  not  amounting  to  acquiescence  in  the 
infringement  of  a  right,     hatching  v.  Dubbins,  1  Kay,  1. 

And  see  Lunatic  Mobtgagee  ;  Lessob  aio)  Lessee. 

CBEDITOE*S  I^WWEEu— Action  ogainH  executor— Ifijune^ 
Costs. — ^After  the  common  decree  in  a  creditors'  suit,  the  executor 
not  denying  that  he  has  assets,  nor  disputing  the  debt,  cannot 
obtain  an  injunction  to  restrain  an  action  by  a  creditor  of  the  estate 
against  him,  commenced  before  the  suit,  but  not  proceeded  with, 
since  notice  of  the  decree,  except  upon  the  terms  of  paying  the  costs 
at  law,  and  also  of  the  motion  for  tiie  injunction.  Cole  v.  Burgess^ 
1  Kay  (App.  1). 

DBCLAEATION   OP   TEUST.— Poroi  declaration.  — Tha  re- 
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sated  parent  of  an  Olegitiittate  diild  plaoed  a  Bum  of  mone^  ia  9 
bank  in  the  name  of  the  imde  of  the  diild,  and  stated  at  the  tune  to 
aelerk  at  the  bank  that  he  inteaded  the  wutmef  for  the  child:  Held, 
on  daim  after  the  parent's  decease,  that  a  parol  deekralion  of  trust 
had  been  created  in  faronr  of  tiie  child.  PMy  t.  FetUtj  22  Law  J. 
(N.  8.)  Chan.  1065. 
And  see  Younmixi  SsTTLXimrF. 

DBCLABATOET  DECKBE.-^Prac#«?«^16  &  16  Ttct.  o.  86, 
s.  50.— A  lease  for  twenly-one  years  was  granted  to  two  partners, 
jointly,  and  all  the  covenants  were  joints  and  not  joint  ana  several. 
One  of  the  lessees  died  during  the  term.  The  rent  was  paid  up  to 
his  death;  but  it  was  alleged  by  the  lessors  that  the  estate  of 
the  deceased  lessee  was  liable  for  any  breaches  of  covenant  which 
might  take  place  during  the  term,  and  that  the  executor  ought  to 
retaia  a  sufficient  portion  of  the  estate  to  answer  such  liability. 
Upon  a  bill  filed,  praying  a  declaration  that  all  liability  of  the 
deceased  lessee  in  respect  of  the  lease  had  ceased  at  his  death,  it  was 
held,  that  the  Court  had  no  power,  under  the  15  &  16  Vict.  c.  86, 
9,  50,  to  make  such  a  declaratory  deo^ee,  Jacksonr.  Tumleif^22  Tolw 
J.  (N.  8.)  Chan.  M9. 

DEED  OF  SETTLEMENT.  See  Bxbov  ahd  Fbhe,  1;  Jonrr 
Stock  Comfastt,  2. 

DISBNTAILINQ  BEED.— Operation  in  fdfxmr  ofpwrdhuers— 
XtsMe  tail  emsting  in  a  party  described  as  tenant  for  life. — By  a  dis* 
entitling  deed  under  the  Fines  and  Becoveries  Act,  8  &  4  Wm.  4, 
c.  74,  after  reciting  that  A.  was  tenant  for  life,  with  remainder  to  B. 
in  taU  of  the  two  estates  therein  comprised,  and  that  A.  being  called 

Xn  to  pay  a  debt  of  1,200/.,  had  applied  to  C,  who  had  agreed  to 
euioe  that  sum  in  consideration  of  B.  joining  in  the  deed,  i^ich  he 
had  also  agreed  to  do,  in  order  to  defeat  all  estates  tail  of  B.,  and 
to  convey  the  inheritance  in  fee  therein ;  A.  and  B.  jointly  conveyed 
the  two  estates,  and  dl  the  interest  of  A.  and  B.  therein,  to  C,  for 
500  jears,  to  secure  the  repayment  of  1,2007.  and  interest,  with 
remainder  to  A.  for  life,  remainder  to  B.  in  fee.  In  fact,  A.  was 
tenant  in  tail,  and  not  tenant  for  life,  of  one  of  the  two  estates : 
Held,  that  the  conveyance,  being  for  valuable  consideration  as  to  both 
B.  and  C,  the  tenant  in  tail  under  A.*s  entail  could  not  be  heard 
to  say  that  such  entaQ  was  not  barred  by  the  deed,  the  intention  to 
•eenvej  the  whole  fee^skn^  ia  the  pzv^erty  so  entailed  being 
Bufiunently  expressed,  and  the  operative  words  of  the  disentailing 
^eed  being  Iwge  enough  to  bap  wMJk  entail.  Evans  v.  Jon^ 
l]Lay,29. 

DONATIO  MORTIS  CAIJSA.— A  testator,  upon  bis  death-bed, 
fi;ave  a  cheque  of  1,0007.  to  his  wife,  and,  at  his  request,  she  changed 
it  for  the  cheque  of  another  person  for  the  same  amount.  The 
testator's  cheque  was  paid  in  his  life,  and  after  his  decease,  the 
^dow  obtaxDfid  tibo  I,QO(M.  upoii  another  cheque  giv^n  to  her  for 
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that  for  which  ahe  had  parted  with  her  husband'a  cheque :  Held,  that 
the  gift  to  the  wife  was  complete,  and  that  the  1,000/.  did  not  form 
part  of  the  husband's  estate.  Bouia  t.  MUs,  22  Law  J.  (N.  B.) 
Chan.  716. 

EJECTMENT.— 5«K  qf—Demwrer.'^The  plaintiff  demised  a 
number  of  small  leasehold  houses  to  the  defendant,  who,  having  com- 
mitted a  forfeiture,  the  plaintiff  re-entered  and  determined  the  lease ; 
the  defendant  thereupon  distrained  on  l^e  tenants,  and  prevented  the 
plaintiff  taking  possession  and  repairing,  and  the  plaintiff  apprehended 
a  forfeiture.  The  defendant  had  also,  being  insolvent,  received  the 
rents,  and,  in  consequence  of  his  conduct,  the  property  had  become 
greatlv  depreciated,  and  some  of  the  houses  had  been  abandoned  by 
the  tenants.  The  bill  prayed  an  account  of  the  rents,  an  injunction 
to  restrain  the  defendant  irom  receiving  the  rents  and  distraining, 
and  t^at  the  right  miffht  be  determined  under  the  Court.  A  general 
demurrer  was  aUoweX    AMU  y.  JE^ater^  15  Beav.  215. 

EVIDENCB.— 1.  Canrninioners. — ^It  is  not  imperative  that  Com- 
inissionera  appointed  by  the  Court  te  examine  witnesaeB  in  a  suit 
should  be  baxristers-at-Jaw,  Senierson  ▼•  thiUpMony  22  Law  J. 
(N.  8.)  Chan.  1037. 

2.  JExamination  of  defendant  hy  ajplainiiff. — Since  the  14  &  15  Yict. 
c.  99,  a  plaintiff  may  examine  a  def^dant  as  a  witness  as  te  matters 
in  which  he  is  interested,  and  yet  obtain  a  decree  against  him. 
BMnton  ▼.  Briggt,  22  Law  J.  (N.  S.)  Chan.  1056. 

8.  Sentence  4jf  Eectetiattieal  Chwri — NullUy  rfmarriaae — jPb^A«r^# 
eamemt — Jftnor^-^In  1798,  a  mamage  was  solemniised  by  license 
between  a  man  and  a  female  minor.  Three  years  afterwards,  in  pui^ 
auance  of  a  previous  arrangement,  the  woman  instituted  a  suit  for 
xiidlify  of  marriage,  and  a  decree  of  nullity  was  pronounced,  on  the 
ground  of  non-consent  of  the  minor's  &ther.  Early'  in  the  following 
Tear  a  daughter  was  born :  Held,  overruHng  the  decisioB  of  the  Court 
Wow,  that  evidence  ahowins  that  the  sentence  of  the  Eeolesia8ti<»l 
Court  had  been  obtained  by  n*aud  and  eolluBion,  was  admissihle ;  and 
impon  ite  being  satisfactorily  proved  te  the  Court,  the  le^imaiT'  of  the 
daughter  was  established.  Where  a  marriage  ^  a  minor  was  cel^ 
brated  by  license,  te  which  the  consent  of  the  father  waa  vequisite» 
his  consent  (the  presumption  of  law  being  in  favour  of  marriage  and 
legitimacy,  and  against  the  ccnnmiBsion  of  any  crime  or  offiwoe) 
must  be  presumed,  until  proved  te  the  contrary ;  and  the  mere  fact 
that  the  mother's  name  appeared  in  the  register  as  the  consenting 
{Murty,  was  not  sufficient  te  oonteav^ie  the  presumptioB«  Harriton 
T.  O^^p^r^^ticn  if  8ouAampkm,  22  Law  J,  (JN.  S.)  CW.  722. 

EXCEPTIONS  FOS  INSTJPFICIENCT.—Fd^twtwww  aeetmnts 
— Boehe  in  pknnHJT*  poeeeenon. — ^Defimdanta,  husband  and  wife, 
having  answered  a  bill,  seeking  the  accounts  of  a  business  in  question 
in  the  suit,  exteoading  over  upwards  of  thirty  years,  in  wmch  the 
plaintiff  had  been  a  partner  with  the  defendant  uie  husband,  for  the 
last  ten  years,  an  oroar  waa  made,  under  which  the  plaintiff  4)btained 
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access  to  all  the  documents.  The  plaintiff  amended  his  bill,  intro- 
ducing interrogatories  as  to  minute  particulars  of  the  dealings  and 
accounts.  The  defendants,  bj  their  answer  to  the  amended  bill, 
stated  that  they  had  no  means  of  ascertaining  the  particulars  in- 
quired after,  except  by  the  books  in  the  defendant's  possession, 
which  were  eight  in  number,  and  the  books  in  the  possession  of  the 
plaintiff  and  defendant,  which  were  sixty  in  number ;  and  alleged  that 
the  plaintiff  had  had  access  to  all  the  documents,  and  that  the  plaintiff's 
professional  accountant  had  examined  them,  and  made  many  extracts 
therefrom ;  and  also,  that  the  books  were  ordinary  business  books,  kept 
within  regular  entries ;  and  that,  to  set  forth  the  accounts  as  required, 
would  subject  the  defendants  to  an  oppressive  amount  of  labour  ;  and 
they  submitted  that  they  were  not  bound  to  answer  such  interrogatories 
in  detail.  Upon  the  plaintiff's  exception  to  this  answer :  Held,  that, 
though  the  answer  was  technically  insufficient,  yet  the  Court,  haying 
regard  to  the  bill  and  answer,  was  bound  to  consider  what  object  the 
plaintiff  could  gain  by  a  more  full  answer ;  and  in  the  absence  of  an 
allegation  that  anything  had  been  fraudulently  or  erroneously  inserted 
in  or  omitted  from  the  accounts,  the  Court  could  not  see  any  object  to 
be  gained  by  the  plaintiff  by  a  more  full  answer,  and  overruled  the 
exception.     White  v.  Barker^  6  De  Qex  &  Smale,  746. 

EXECUTOE. — 1,  Liability  to  legatee — Deposit  with  hankers — lifo 
instructions  as  to  investment. — Where  a  will  contains  no  direction  for 
the  executors  to  invest  the  proceeds  of  the  testator's  estate,  and  the 
proceeds  are  left  in  the  hands  of  the  testator's  bankers,  and  a 
residuary  legatee  refuses  to  accept  his  share  by  small  sums  on  ac* 
count,  the  executors  will  not  be  held  Uable  for  any  loss  which  may 
ensue  by  failure  of  the  bankers  before  the  expiration  of  twelve 
months  from  the  testator's  decease.  Johnston  v.  Newton^  22  Law  J. 
(N.  S.)  Chan.  1039. 

2.  Liabtlity — Shares  in  hanking  company — Debt  on  specialty — 
Application  of  assets, — A  testator,  who  died  in  1837,  was  possessed 
of  shares  in  a  banking  company,  and  had  executed  the  company's 
deed,  by  which  he  agreed  to  pay  instalments  and  perforin  covenants. 
His  executors  received  the  dividends  upon  the  shares,  and  paid  the 
simple-contract  debts.  The  banking  company  failed  in  1847,  and 
upon  being  wound  up  under  the  Act,  the  executors  were  called  upon 
for  a  contribution,  and  the  assets  being  insufficient,  a  claim  was  made 
by  the  official  manager  that  the  payments  to  simple-contract  creditors 
by  the  executors  should  be  disallowed:  Held,  that  although  the 
executors  by  receiving  the  dividends  had  implied  notice  of  the 
liabilities  of  the  testator  in  respect  of  the  shares,  yet  that  as  the 
liability  had  not  arisen  till  after  the  simple-contract  debts  were  paid, 
they  could  not  now  be  disallowed.  Henderson  v.  CHlchrist,  22  Law  J. 
(N.  S.)  Chan.  970. 

3.  Loan  to,  on  testator's  title-deeds — Marshalling  assets, — Where  a 
security  is  made  by  deposit  of  the  testator's  title-deeds  for  an  ad- 
vance to  and  for  the  private  benefit  of  an  executor,  having  power  to 
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deal  witli  %he  testatbr^s  real  estate,  and  not  for  the  purposes  of  the 
willy  the  person  taking  the  advance  takes  the  security  subject  to  the 
trusts  and  charges  created  by  the  will ;  but  subject  thereto,  the  se- 
curity will  extend  to  the  beneficial  interest  of  the  executor  in  the 
testator^s  property,  and  where  the  executor  has  any  such  interest,  the 
lender  will  have  a  right  to  marduil  the  assets.  Maynea  y.  Ibrshaw^ 
22  Law  3.  {N.  S,)  Chan.  1060, 

4.  n^ustee — Agpomtment  as  executor  also — Becoeaiionos  to  one. — 
A  testator  appointed  bis  wife  a  trustee  oi  his  will  jointly  with  W^  L,, 
and  he  appointed  her  sole  executrix ;  he  subsequently,  on  account  of 
the  arduous  duties,  revoked  her  appointment  as  executrix,  and  ap- 
pointed W.  L.  and  two  other  persons  executors  in  trust  of  his  will : 
Held,  that  this  did  not  revoke  the  office  of  trustee,  which  had  been 
given  by  the  testator  to  his  wife.  Graham  v.  iQraAaift,  22  Law  J. 
(N.  bS  Chan,  937. 

And  see  AsHninsTBiLTioir  Sxnr,  1;  Cbbbitob^s  Decbes; 
Leoaoy,  1. 

rOBECLOSUEB  SJJIT.-^Procedure  Amendment  Jut,  t,  48— 
I^stitionjbr  sale. — ^The  Court  will  not  upon  an  interlocutory  applica« 
tion  direct  a  sale  of  a  mortgaged  estate  under  the  terms  of  the  48th 
eection  of  the  Chancery  Frocedure  Amendment  Act.  Wai^ne  v. 
Lewis,  22  Law  J.  (N.  S.)  Chan.  1051. 

And  see  PiLETiES  to  S^it,  2 ;  Peaotiob  and  PKOcnBDUBB,  1. 

FUNDS  IN  COXr&T.— Investment.— The  Court  will  not,  on  the 
application  of  a  tenant  for  life,  except  in  special  cases,  order  a  fund 
in  court  to  be  invested  in  any  other  security  but  that  of  Consols. 
Iktrwin  v.  Durmn,  22  Law  3.  (N.  S.)  Chan.  1007. 

And  see  Babok  and  Fbmb,  2. 

GFABDIAN  AD  JjlTEiJL.— Appointment  on  motion— Special 
eireumstances. — Upon  an  application  to  the  Court  to  appomt  a 
specified  person  to  be  guardian  ad  litem  to  an  infant  defendant,  it 
appearing  that  from  the  distance  of  the  infiuit's  place  of  abode  from 
tne  resid^ice  of  any  solicitor,  apd  from  London,  it  would  cost  upwards 
of  9Z.  to  obtain  theajppointment  either  by  a  commission  or  upon  the 
actual  appearance  ot  the  infant  in  court;  but  that  the  costs  of  an 
i^pointment  made  on  motion  would  be  only  3/.  16s.  Qd. ;  the  Court, 
under  the  circumstances,  made  the  order  at  once.  Bemson  v. 
Wortley,  5  De  Gex  &  Smale,  648. 

And  see  Infant  Defendant. 

ILLEGITIMACY. — Leaacg  to  designated  voife  and  children, — 
Oift  to  a  woman  designated  by  the  testator  as  his  wife,  for  herself 
and  the  children's  benefit :  Held;  by  reference  to  a  previous  codicil, 
to  include  the  child  of  another  woman,  though  that  woman  repu« 
diated  the  guardian  appointed  by  the  testator  for  her  child.  A 
testator  gave  a  legacy  to  a  woman,  whom  he  had  deceived  by  pre- 
tended ceremonies  of  marriage,  to  be  used  for  her  own  and  the  chil- 
dren's benefit,  and  he  appointed  her  their  guardian :  Held,  with 
reference  to  a  former  codicil,  to  comprise  her  child  and  the  child 
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of  ttnother  woina%  botli  of  whom  were  BpedficaUy  imuiied  in  tlie 
former  codicil    Biort  v.  OMhe,  22  Law  J.  (N.  8.)  CJhaa.  890. 
And  see  Will,  25 ;  Yshbob  ahd  Pubchasse,  2. 

IIN'CLOSUBB  ACTS.  — If^'uncHan.  — The  Inclosure  Commis- 
sioners, mider  the  General  Inclosure  Act,  S&d  Vict.  c.  118,  having 
made  provisional  orders  and  being  about  to  confirm  the  valuers* 
report,  pursuant  to  a  local  Act,  a  bill  was  filed  by  parties,  ailing 
certain  particular  lands  in  the  report  to  Ve  lands  not  subject 
to  inclosure,  praying  an  injunction.  Upon  the  evidence  it  ap- 
peared that  the  lands  were  commonable,  and  the  Court  held, 
affirming  a  decision  of  the  Court  below,  that  it  had  no  authority 
to  interfere  by  injunction  to  restrain  the  commissioners  £rom 
makmg  their  award*  Timber  y^  Blamire,  22  Law  J.  (N.S.)  Chan. 
767. 

INEANT  DEFENDANT. -^JBMMfaMetf  m^  of  jimsdieHan  — 
Decree  for  account — Appointment  of  guardian  and  prqceedings  on 
coming  within  jurisdiction, — An  infant  defendant  was  out  of  the 
jurisdiction  until  after  a  decree  in  the  cause,  directing  a  refer^iee 
to  the  Master  to  take  accounts,  which  was  proceedmg  when  he 
came  within  the  jurisdiction.  The  proper  course  is  for  the  infiuit, 
on  motion,  to  obtain  an  order  appointmg  a  guardian  ^  and,  by  a 
separate  order,  to  obtain  a  referenee  to  the  Master  to  inquire 
whether  it  is  for  the  infiint*8  benefit  to  adopt  the  proceedings ; 
and  if  BO,  then  that  the  infant  adopt  them  ana  attend  the  future 
proceedings.     Copley  y.  Smithsan,  5  De  Qex  &  Smale,  583. 

INFOEMATION,— J«^tfrw<  Ifg  qffice— Abatement  JW  cesser.— An 
information  filed  against  churchwardens,  nominatim^  will  not  prevent 
the  Court  making  a  decree,  though  one  of  them  had  ceased  to  hold 
the  office  at  the  time  it  was  imide.    Aitomey-Oen^al  y.  Salkeld^         I 
22LawJ.m.S.)Chan.  741. 

And  see  Chabxty,  1, 2. 

INJUNCTION. — 1.  Using  maker*s  name  of  an  unpatented  article 
'^Delay, — On  motion  made  by  the  manufacturer  and  seller  of  an  i 

unpatented  article,  invented  by  his  father,  and  called  after  his  own  { 
name,  and  known  as  **  Flave&'s  Patent  Kitchener,"  the  Court  re- 
fused  an  injunction  to  restrain  a  defendant  from  selling  similaif 
articles  un<kr  the  same  name  and  description,  but  reserved  the 
motion  for  six  months,  with  liberty  for  the  plaintiff  to  bring  an  action 
at  law.  The  Court  also  refused  to  restrain  the  defendant  from  using 
the  name  of  the  {daintiff  in  selling  the  above  articles  (not  rejM^e^ 
senting  them  to  be  of  the  plaintiff's  manufai^turing),  upon  the  ground 
that  the  plaintiff  had  been .  aware  of  the  fact  for  four  months  pre- 
viously to  filing  his  bill.  FUweU  v,  Harrison^  22  Law  J..  (N.  S.> 
Chan.  867. 

2.  Breach  of  contract — Violation  not  ittfurious. — A  contract  was 
ontQred  into  between  a  canal  ^mpany  and  the  plaintifis,  the  owners 
of  paper-mills,  as  tp  ijxQ  mode  of  the  enjoyment,  of  the  wateis  by 
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Whieh  th^  weiTd  supplied,  r  The  compiemy  did  acts  ip  yi^l^ctioii  of^^be 
contract :  Held,  that  it  was  no  answer,  upon  a  biU  &r  a  perpetual 
injunction,  to  say  that  the  acts  proposed  would  not  be  injurious,  oi^ 
even  to  prove  that  they  were  beneficial  to  the  plaintiffs ;  and  the 
Court,  although  no  evidence  was  given  of  any  actual  damage  doncy 
made  a  decree  for  a  perpetual  injunction.  Diohemon  v;  Chrand  Jimo^ 
'Hon  Otmal  Chmpany^  15  Eeavan,  260. 

3.  Nuucmce — Registered  jmnt-etoek  goB  dompang  ^-^  Breaking  up 
streeU.-^K  company  was  incorporated  by  Act;  of  Parliament  for 
supplying  the  town  of  S.  with  gas^  AfWwsads  a  joint-stock  com- 
pany, registered  under  7  A  8  Vict.  c.  110,  was  formed  for  the  same 
Srpose,  aad  with  the  permission  of  l^e  Board  of  Surveyors  of  the 
gfawa^rs  of  S.  (5  <&  6  Wm.  4,  c.  60)  commenced  to  break  up  the 
streets  for  the  pni*pose  of  lajing  down  their  pipes.  Upon  informa-r 
tion  aind  bill  bj  the  formei*  company  against  the  joint-stock  company, 
dialog  a  public  nuisanoe  and  private  damage,  the  Court  refused 
to  restrain  the  latter  eompany  in>iii  proceeding  with  their  works, 
upon  the  ground  that  the  oamage  was  trivial  4ind  temporary,  (EiiighS 
IBhntce,  L»  J^,  dimntteiOe.y  The  'saa^e  principles  will  guide  the  intler- 
?erenee  of  the  Court  by  injunction  in  the  case  both  of  public  and 
private  nuisance;  namely,  the  inadequaoy  of  the  tegal  remedy  for 
injuiy  to  propertfr  Whether  the  Legislature,  by  not  placing  gas 
eompaoies  within  the  2nd  eectton  of  the  7  &  8  Yict^  c.  110,  con- 
templated that  gasr  companies  meotporated  under  the  provisions  of 
tihat  Act,  might  lawfully^  with  the  peraiissiou  of  the  Board  of  Suir* 
veyors  of  -Highways  and  other  local  authorities,  break  up  streets 
and  highways  for  the  purpose  of  laying  down  their  pipes,  qucBre, 
Aitomeg-^deneral  v.  Sheffield  Gas  Qmewmere^  Ommtmy^  22  Law  J. 
<N.  SO  Chan.  81L 

And  see  Admintstbatiow  Suit,  2 ;  Covekajtt,  2 ;  IircLosirBS 
Acts  \  Eailwat  Compamtt,  1. 

INTEEPLEADEB. —  "Practice — Injunction,  restraining  legal  pro- 
eeedings. — It  is  no  objection  to  a  bill  of  interpleader  that  it  is  filed 
after  verdict  at  law,  where  the  efiect  of  the  action  at  law  was  to 
ascertain  ikequa/ntum  of  damages  due  on  the  claim  of  the  plaintiff  at 
law  (a  defen<!ant  in  equity).  Upon  a  motion  to  dissolve  an  injunc- 
.tion,  it  is  not  the  proper  time  to  object  to  the  form  of  the  plaintiff's 
affidavit  denying  collusion ;  but  any  such  objection  should  be  taken 
on  demurrer,  when  the  Court  may  grant  leave  to  amend  the  affidavit. 
In  a  case  of  interpleader,  where  the  claim  of  the  principal  defendant 
was  legal,  and  the  claims  of  the  other  defendants  were  derived  from 
him,  and  equitable  only,  and  did  not  extend  to  the  whole  amount 
^recovered  at  law  :  Held,  that  an  injunction  restraining  legal  proceed- 
ings, obtained  on  an  interpleader  bill,  should  be  sustained.  Hamilton 
V.  Marksy  5  De  Gex  &  Smale, 


c  JOINT-STOCK  COMPANY.— ^a«jfc%  mV  hgpvhlie  officer- 
parties — Demiuurrer.-^^A.  joint-stock  banking  company,  subsisting 
,imdef  7  Geo.  4,  c  46,  having  become  insolvent,  ana  ceased  to  car^ry 
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on  boBineaSy  tbe  public  officer  infititated  a  jniity  chmging  certain  of 
the  directors  as  defendants,  with  losses  during  the  time  when  the 
business  was  carried  on,  by  reason  of  unauthorized  speculations  in 
shipping  and  collieries,  and  of  a  fraudulent  transaction  by  a  deed 
of  arrangement  with  a  debtor  to  the  company,  who  was  also  made 
a  de£en£nt,  and  praying  relief  in  respect  of  all  these  matters, 
and  particularly  to  have  the  deed  set  aside.  On  the  demurrer  of 
one  of  the  directors :  Held,  that  the  suit  was  properly  instituted  by 
the  public  officer,  although  the  company  had  ceased  to  carry  on 
busiaess;  that  it  was  not  necessary  to  make  the  directors  and 
trustees,  who  were  not  charged  with  the  improper  transactions 
and  fraud;  but  it  appeariug  that  the  manager  was  mixed  up  in 
the  transactions,  that  it  was  necessary  to  make  him  a  party.  Held, 
also,  that  although  there  were  several  distinct  transactions  as  to 
which  the  liabilities  might  be  several,  yet  that  it  would  lead  to  a 
mischierous  multiplicity  of  suits  if  the  demands  were  divided,  and  a 
demurrer  for  multifariousness  was  disallowed.  Sarrisan  v.  Brown^ 
SDeGfex&Smale,  728. 

•  2.  Deed  qf  settlemewt — Dvrectare^  powers — Specific  pefformance  of 
agreemetU — Shareholders*  confirmation. — ^By  the  terms  of  a  deed  of 
settlement  of  a  joint-stock  salt  company,  it  was  declared  that 
the  company  was  formed  for  the  purpose  of  manufacturing  salt  on 
their  works,  and  on  such  other  hereditaments  near  there]x)  as  might 
be  purchased,  and  for  vending  the  salt.  Power  was  given  to  the 
directors  to  sell,  exchange,  and  lease  all  or  any  of  the  partnership 
property,  and  to  enter  into  any  contract ;  and  the  receipt  clause  pro* 
vided  that  no  lessee  or  purchaser  should  be  bound  to  ascertain  the 
regulariiy  of  any  proceeding  under  the  authority  of  that  deed.  It 
was  also  provided  that  no  new  rule  or  regulation  alterins'  the  fiinda^ 
mental  constitution  of  the  partnership  should  be  binding,  unless 
confirmed  by  two-thirds  of  the  votes  m  the  partners  present  at  two 
successive  general  meetings.  The  company  purchased  works,  and 
carried  on  the  manufacture  of  salt.  In  consequence  of  the  rividry 
of  the  joint-stock  alkali  company,  the  business  was  carried  on  at  a 
loss.  After  negotiation,  the  managing  director  on  behalf  of  the  salt 
company,  and  a  director  on  behalf  of  the  alkali,  company,  entered 
into  and  signed  an  agreement,  dated  in  May,  1846,  whereby  the 
former  agreed  to  lease  for  the  term  of  twenty-one  years,  all  their 
works  to  the  latter  at  a  specified  rent.  It  was  a  term  of  the  agree- 
ment that  the  lease  should  contain  an  option  to  the  alkali  company 
to  purchase  the  works  at  any  time  within  twenty-one  years  at  a  price 
named ;  the  agreement  was  to  be  subject  to  the  consent  of  the  pro- 
prietors of  the  salt  company.  At  a  meeting  of  proprietors  properly 
convened,  held  in  June,  1846,  it  was  unanimously  resolved  that  the 
agreement  should  be  confirmed.  The  alkali  cdmpany  entered  into 
possession  of  the  works ;  disputes  arose  as  to  the  state  of  the  repairs, 
and  the  managing  director,  on  behalf  of  the  salt  company,  by  bill^ 
aUeged  that  we  parties  to  the  agreement  were  respectively  duly 
attf£orized  by  their  respective  companies  to  ent^r  into  we  agreement, 
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and  also  the  confirmation  thereof  by  the  general  meetmg  of  the'satfr 
company,  and  sought  to  enforce  the  specific  performance  of  the 
agreement.  The  answer  admitted  the  due  authority  of  the  director 
of  the  plaintiff's  company  to  enter  into  the  negotiation,  and  that  the 
genenu  meeting  authorised  its  being  carried  out,  and  no  objection 
was  taken  to  the  agreement  as  being  ultra  vires :  Held,  that  the 
directors  had  a  power  to  lease  or  sell,  or  to  do  both ;  but  that  the 
giving  on  option  to  the  alkali  company,  extending^  oyer  twenty-one 
years,  to  purchase  or  not,  at  a  price  now  fixed,  was  beyond  the 
powers  of  the  managing  body,  and  that  a  confirmation  by  a  meeting 
of  the  shareholders  was  necessary  to  give  validity  to  the  contract; 
and  that  this  objection  was  available  to  the  defendant  at  the  hearing, 
tiotwithstanding  the  admissions  in  the  answer,  and  that  it  had  not 
been  taken  on  the  pleadings.  The  Court  was  willing  to  give  the 
plaintiffs  an  opportunity  to  obtain  the  consent  of  each  proprietor 
mdividuallv ;  but,  it  bemg  admitted  that  some  of  them  were  under 
disability,  it  dismissed  the  bill  without  costs.  The  defendant's  case 
was,  that  a  verbal  agreement  was  added  to  the  written  agreement,  aa 
a  part  of  it,  as  to  repairs,  and  that  the  plaintiffs  had  not  done  the 
repairs  agreed  on,  which  disentitled  them  to  enforce  specific  per* 
formance ;  and  he  filed  a  cross  bill  to  obtain  discovery  and  evidence 
in  support  of  this  defence.  This  ground  not  being  in  accordance 
with  the  view  which  the  Court  took  of  that  defence,  the  cross  bill 
was  dismissed  with  costs.  Where  specific  performance  of  a  binding 
contract  is  sought,  and  there  is  a  reference  to  the  Master  to  look  into 
the  title,  or  to  ascertain  who  the  parties  to  the  conveyance  are,  that 
reference  enables  the  vendor  to  make  good  any  defect  in  hisowntitle^ 
or  to  procure  a  conveyance  up  to  the  date  of  the  Master's  report 
and  of  the  decree ;  and' there  are  cases  in  which  an  Act  of  Parliament 
has  been  obtained  to  remove  defects;  but  when  the  Court  has  come 
to  the  conclusion  upon  the  evidence  that  there  was  no  binding  con* 
tract,  and  refused  to  decree  specific  performance,  on  the  ground  that 
the  assent  of  the  proprietors  was  a  term  of  the  contract,  and  that,  at  the 
hearing,  such  consent  was  not  proved,  the  Court  declined  to  refer  it 
to  the  Master  to  inquire  whether  the  required  consent  could  be 
obtained,  or  to  make  any  reference  to  the  Master.  Where  a  plaintiff 
has  failed  at  the  hearing  to  prove  his  title  to  a  decree  for  a  specific 
performance  on  a  point  not  raised  by  the  pleadings,  the  Court  dis- 
missed the  bill,  without  prejudice  to  any  other  bill  that  the  plaintiff 
may  be  advised  to  file.     Clay  v.  Buffard,  5  De  Otez  &  Smale,  768. 

JOINT  TENANCy!.—Capi/holds'Severanc&—Life  estate-^Be- 
mamder, — S.  and  J.  being  joint  tenants  of  copyhold  lands  for  life 
in  remainder  expectant  upon  the  determination  of  a  previous  life 
estate  in  M.,  with  several  inheritances  in  tail,,  with  cross  remainders 
in  tail,  S.  and  her  husband,  without  the  concurrence  of  M.,  sur- 
rendered their  estate  and  interest  to  the  intent  that  thd  lord  should 
regrant  the  same  to  such  person  or  persons  as  the  husband  should 
by  will  appoint.   8.  died  in  the  lifetime  of  her  husband  and  of  J. ; 
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the  hfiBband  afterwards  died,  hayug  by  liis  will  appointed  the  siiiv 
rendered  share  to  his  executors :  I^ld,  that  the  ^uui  estate  tail  of 
8.  was  not  barred,  and  that  whether  the  life  estate  of  M.  was  under 
the  same  instrument  as  that  under  which  S.  and  J.  derived  their 
title,  or  whether  M.'s  tenancy  was  under  her  paramount  title  of  free 
bench,  still  her  concurrence  was  necessary,  in  order  effectually  to  bar 
the  estate  tail  in  remainder :  Held,  also,  that  there  was  under  the  cir« 
cnmstances  no  severance  of  the  joint  tenancy.  Whether  the  surrender 
by  a  joint  tenant  to  the  use  of  nis  will  would  per  se  effect  a  severance 
of  the  joint  tenancy,  quare.  JEdwards  v.  Champion^  3  De  Gtex, 
M.,  &  G.  202. 

JUDGMENT  CEEDITOE.  SeeAnMnasTBATioKSurp,!;  UsxraT. 
JUEAT  TO  ANSWER.    See  Pbacticb,  7, 8. 

LANDS  CLATJSES  CONSOLIDATION  iLGT.—CkmpenfaHon 
— Subsequent  damages. — In  1845,  a  landowner  received,  under  an 
arbitration,  compensation  for  the  land,  and  ''  in  respect  of  damages 
which  might  be  sustained  by  reason  of  making  a  railway:"  Held, 
that  he  was  not  precluded  from  insisting  on  further  compensation  for 
future  unforeseen  damages  subsequently  sustained.  A  railway  Act  was 

?assed  in  1844,  under  which  certain  lands  were  taken ;  afterwards,  in 
845,  the  Lands  Clauses  Act  passed ;  and  in  1847,  a  second  railway 
Act  was  passed  extending  the  first :  Held,  that  the  X<ands  Clauses 
Act  applied  to  the  whole  undertaking,  became  consolidated  both  with 
the  Act  of  1844  and  1847,  and  that  the  owner  of  lands  taken  under 
the  first  Act  of  1844,  became  entitled  to  the  benefits  of  its  provisions. 
There  is  no  equity  arising  &om  the  provisions  of  the  68th  section  of 
the  Lands  Clauses  Consolidation  Act,  to  retain  a  party  alleging  him- 
self to  be  "  injuriously  affected,"  from  recovering  compensation  by 
an  arbitration  or  a  jury,  in  the  manner  thereby  prescribed ;  and  the 
balance  of  authority  is  against  the  principle  of  the  decision  of  Lord 
Cottenham,  in  The  London  and  North  Western  EaUway  Company 
r.  Smith.  In  1848,  a  landholder  gave  a  railway  company  notice  foir 
a  jury  to  assess  damages,  which  he  alleged  he  had  suf&red ;  in  1849^ 
he  made  a  claim  for  further  subsequent  damages ;  and  in  18j50,  gave 
notice  for  an  arbitration  to  assess  the  whole  damages :  Held,  that 
this  was  not  irregular,  and  that. the  first  notice  had  not  exhausted  aQ 
the  statutory  powers.  Distinction  between  damages  done  by,  a 
railway,  for  which  compensation  may  be  obtained  under  the  statutory 
powers,  and  those  for  which  a  common  action  at  law  is  the  remedy. 
Lancashire  wnd  Yorkshire  Bailwag  Company  y.  JSvans^  15  Beayan,  du22, 
L^SE.    See  Qotssxst^  1 ;  Lessob  A3n>  Lsssss. 

LEGACY. — l.Meeeutor — Implied  assent, — ^Thewidow  of  a  testator, 
who  was  his  executrix,  and  also  legatee  for  life  of  certain  leaseholdsi 
with  a  limitation  over  on  her  death  to  the  testator's  children,  enterea 
into  possession  of  the  leaseholds,  and  received  and  applied  the  rents 
to  her  own  use.  From  the  Master's  report,  it  appeared  that  the 
mdow,  during  the  whole  of  her  life,^  had  been  in  advance  to  the 
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MBtetor's  estglte :  Held,  upcfa  sppeil^cotifirmhig  the  dedsiim  of  the 
Court  below,  iAait  under  tbe  circumstances,  sucIk  receipt  and  appH* 
cation  of  the  rents  did  not  constitute  an  implied  assent  to  the  legacy. 
Trail  Y.  Bull,  22  Law  J.  (N.  S.)  Chan.  1082. 

2.  Mesidue — Gontifigent  legatees— Period  of  vesting, — ^A  testator 
ive  his  residuaTy  estate  to  It.  S.,  the  eldest  son  of  P.  S.,  and  failing 

im,  to  the  next  male  child  of  P.  S.,.iuad  fdliilg  the  male  cMIdreii  of 
P.  S.,  to  seven  persona  bj  name,  and  the  survivors  and  Survivor  of 
them  in  equal  proportions,  their  respective  shares  to  be  at  their  own 
free  wiU  and  cusposal.  B.  S.  died  in  the  lifetime  of  his  &ther,  and 
P,  S.  died  without  any  other  issue:  Held,  on  the  authbrity  of 
Cripps  V.  Wolcott,  that  the  gift  to  the  legatees  named  was  contingent^ 
and  that  the  word  "  survivors ''  referred,  to  the  period  of  distribution; 
and  as^ev  had  all  died  in  the  lifetime  of  P.  S.,  before  it  could  be 
ascertained  whether  a  child  of  his  could  claim,  that  the  gift  had  failed," 
and  that  the  residue  passed  to  the  next  of  kin  of  the  .tostator, 
Macdonald  v.  Sryce,  22  Law  J.  (N.  S.)  Chan.  779. 

3.  From  spee\fied  land — Smt  to  recover — Parties — Stranger  claiming 
prior  title  to  testator. — A*  testator  in  possession  of  lands  devised  thd 
same  to  his  widow  for  life,  remainder  to  another  tenant  for  life,  with 
remainders  over ;  and  he  gave  to  the  plaintifi"  2002.,  which  he  charged 
on  specified  land,  part  of  his  landft  devised,  payable  after  the  widow's 
death.  The  widow  was  possessed  for  her  life,  and  on  her  death  a 
Btransfer  entered  into  ana  kept  possession  of  the  lands  of  the  testator. 
The  plaintiff  by  his  bill,  to  which  the  tenants  for  life  and  in  remainder 
.and  the  stranger  were  defendants,  asked  that  the  200/.  legacy  might 
be  raised  out  of  the  specified  land.  The  tenant  for  life  disclaimed. 
The  stranger  alleged  a  title  paramount  to  that  of  the  testator,  and 
objected  that  he  ou^ht  not  to  be  a  party:  Held,  that  the  stranger 
oould  not  be  sued  in  this  court  by  any  person  daimin^  under  the 
will,  and  he  was  dismissed  with  costs ;  and  the  Court  declared  the 
plaintiff  entitled  to  his  legacy,,  appointed  a  receiver,  and  ordered  that 
the  plaintiff  should  be  at  liberty  to  bring  such  action  as  he  should  be 
advised  for  the  recovery  of  thie  specified  land,  in  the  names  of  the 
tenants  for  life  and  in  remainder,  upon  an  indemnity.  Daniel  v. 
iDacies,  6  De  Oex  &  Smale,  611. 

4.  Terms  of  bequest — Sonus  on  poliev. — By  the*,rules  of  an  incor^ 
porated  assurance  company,  each  shareliolder  was  required  to  eflbct 
an  assuraiice  of  a  stated  amount ;  and  it  was  provided  t&at  one^third 
bf  eveiy  bonus  on  the  policy  should  be  added  to  the  capital  of  the 
company.  A  shareholder  by  his  will  bequeathed  all  and  every  his 
flhares  imd  interest  ki  the  company,  and  all  the  advantages  to  be 
derived  therefrom;  and  he  bequeathed  shares  in  other  companies,  id 
reference  to  which  he  also  used  the  expression,  **  shares  and  interest  :'* 
Held,  that  the  policv  effected  by  the  testator,  and  the  bonus  which 
had  been  declared  thereon,  did  not  pass  to  the  legatee.  Rarimton 
t.  Mom,  22  Law  J.  (N.  S.)  Chaa.  776. 

.   And  see  AnMiiriSTBATioir  Suit,  2;  lLiilomttAOT;^Mi.BBi£B 

W0MAK,2;  WHiI.. 
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LESBOB  AND  USBSEEL'-rChmnata  ta  WMr0.^A  eoY^naiit  ta 
insure  in  the  joint  names  of  the  lessor  and  lessee,  is  well  performed 

S*    insuring  onlj  m  the  name  of  the  ksaor.     Havens  v.  MUUleiomy 
Law  J.  (N.  S.)  Chan.  746. 

LTTKAGY.    See  Chascssi  AiOBinnasirT  Act,  I. 

LUNATIC  MOBTGAeEE.^aw^  of  ve$tmg  order.— Vpm  the 
petition  of  the  eommittee  of  a  lunatic  mortgagee,  an  order  was  made 
resting  the  estate  in  the  mortgagor ;  the  costs  of  the  order  to  be  paid 
out  of  the  kmatic's  estate,  with  the  exception  of  the  stamp,  wmcfa 
was  to  be  paid  bj  the  mortgagor.  JB6  Thomm^  a  dunoHe,  22  Law  J. 
(N.  8.)  Chan.  858. 

MABBTET)  WOMAN.— L  Power  qfapp(nntmmt--JEg^tw^WiU. 
— ^A  power  enabling  a  married  woman  to  dispose  of  settleifproperty,  in 
the  event  of  her  djing  in  the  lifetime  of  her  husband,  is  satisfied  1^ 
her  surviving  him  and  becoming  abeoluteljr  entitled  to  the  proper^  j 
and  a  will  executed  b^  her  during  their  iomt  Uves  was  held  to  be  in- 
operative as  an  appomtment.  Trimmell  v.  Fell^  22  Law  Jr  (N.  S.) 
Chan.  954 

2.  Legacy — Advcmeemeni  for  Tier  len^t, — ^A  legacy  being  left  upon 
trust,  for  uie  separate  use  of  a  married  woman  during  her  ufoy 
without  power  oianticipation,  and  after  her  decease  for  her  children, 
with  power  to  the  trustees  to  advance  1,0007.  part  thereof,  to  place 
her  in  anj  kade,  business,  profession,  or  employment,  or  otherwise, 
or  for  her  preferment  or  advancement  in  the  world ;  and  this  legacy 
having  been  transferred  into"  court  in  this  cause  to  the  account  of 
the  legatee  and  her  children,  the  Court,  on  the  petition  of  herself  and 
her  husband,  advanced  to  her  1,0001^.,  to  be  empbved,  with  another 
1,0007.  belonging  to  the  husband,  in  estabSshing  nim  in  an  advan* 
ta^eous  partnership  with  two  other  persons  in  a  hicrative  buaineaa^ 
with  which  he  had  been  connected  for  thirteen  years,  upon  his  effect-^ 
ing  an  insurance  upon  his  own  life  in  the  names  of  two  trustees 
lippointed  by  the  Court,  to  be  held  by  them  upon  the  trusts  of  the 
said  legacy,  and  also  entering  into  a  bond,  in  a  proper  penalty  to  the 
same  trustees,  to  secure  the  due  payment  of  the  premiums  upon  suA 
J)olicy  of  assurance.    Fhillvps  v.  FhillipSy  1  Kay,  40. 

And  see  Baboit  akd  Psme  ^  Will,  32. 

MABISHALLINO  ASSETS.     See  AwaHisTaiTiOK  Sxnr,  1, 5; 

EXEOTTTOBy  2,  a. 

MASTERS  ABOLITION  ACT,  SEC.  40.— JJrcAfli^a— JB^«^ 
ence  to  conveyancing  coumel, — ^TJpon  a  petition  to  confirm  an  agree* 
ment  for  an  exchange,  on  behalf  of  an  infant,  it  was  hdd,  tiiat  tibe 
case  of  an  exchange,  although  within  the  spirit/ was  not  within  the 
words,  of  the  40th  section  of  the  Masters  Abolition  Act,  and  conae* 
quently  there  could  be  no  reference  to  the  conveyancing  counsel  by 
the  judge  at  chambers.  The  matter  was  referred  to  the  Master. 
TbomhiU  V.  ThomUU,  22  Law  J.  (N.  S.)  Chan.  715. 
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MOBTOAOE.— 1.  Power  of  tdte^Time  to  redeem.— VTher^  a 
trust  is  cgreated  as  a  security  for  money,  an  immediate  sale  of  the 
estate  will  not  be  allowed,  though  the  power  to  sell  is  without  further 
concurrence ;  but  the  usual  time  to  redeem  will  be  allowed,  though 
no  express  equity  of  redemption  is  reserved.  Bell  y.  Oarteff 
22  Law'J*  (N.  8.)  Chan.  933. 

2.  Eqtdtahle  deposit — 8ale — Power  to  redeem, — ^The  Court  will,  on 
claim  by  equitable  mortgagee  by  deposit  of  deeds,  order  a  sale  of  the 
property  in  mortgage,  but  will  not,  in  the  absence  or  without  the 
consent  of  the  mortgagor,  deprive  him  of  the  usual  period  of  six 
months  to  redeem.  Zloydy.  Jvhittey,  22  Law  J.  (N.  S.)  Chan.  1038. 

3.  Notice  to  redeem, — Tender — Coats, — ^Upon  the  expiration  of  a 
notice  to  pay  off  mortgage-money,  the  mortgagees  are  bound  to  know 
and  to  state  the  amount  due  for  principal,  mterest,  and  costs.  And 
if  the  mortgagees  refuse  to  receive  the  amount  tendered  by  the  morU 
gagor  as  due  for  principal,  interest,  and  costs,  they  do  so  at  their  own 
risE,  and  a  sum  having  been  tendered  and  refused :  Held,  upon  a 
daun  to  redeem,  that  the  mortgagors  were  entitled  to  a  decree  for  an 
account  of  the  principal,  interest,  and  costs,  and  that  the  interest  (if 
the  pfrincipal  did  not  appear  to  be  lying  idlej)  must  be  continued  to 
the  time  of  taking  the  account,  and  that  if  tne  sum  tendered  did  not 
amount  to  the  sum  due,  the  plaintiff  must  pay  the  costs ;  but  if  it 
exceeded  the  amount  found  due,  the  defendants  must  pay  the  costs. 
Marmer  v.  Priestley,  22  Law  J.  (N.  S.)  Chan.  1041. 

MOETQAGOE  AND  MOnTGA&EE.— Costs— Power  qfsale. 
'—Redemption. — A  mortgagee  had  a  power  of  sale,  and  of  retaining 
his  costs,  charges,  and  expenses.  He  sold,  but  the  purchaser  resisted 
the  completion  on  the  ^und  of  misdescription.  Being  advised  by 
eounsel  that  the  objection  was  untenable,  ne  filed  a  bill  for  specifie 
I>erformance,  which  was  dismissed  with  costs :  Held,  upon  a  redemp* 
tion,  that  he  could  not  charge  the  costs  of  the  suit.  Peers  v.  Ceel^, 
15  Beavan,  209. 

2.  Bedemption  —  Compensation  hy  the  latter  for  loss  of  title' 
deeds. — A  mortgagor,  who  has  paid  off  the  mortgage  debt  and  to 
whom  the  mortgaged  property  nas  been  reconveyed,  is  entitled  to 
compensation  from  the  m(M*tgagee  for  the  unaccountable  loss  of  the 
title-deeds  whilst  in  the  possession  of  the  mortgagee,  unless  the  latter 
can  show  something  to  discharge  himselfl  JBrown  y.  Sewell,  22  Law  J. 
(N.  8.)  Chan.  1063. 

8.  Bedemption  —  Omission  to  attend  to  receive  mortoaye^money. 
— ^Li  a  suit  to  redeem,  the  mortgagee,  having,  by  mistake,  omitted 
toiittend  at  the  time  and  place  fixed  by  the  Master  for  pay- 
ment of  the  sum  computed  to  be  due  to  him  for  principal,  inter^st^ 
and  costs,  the  Court,  upon  motion  with  notice,  appomted  a  new 
time  and  place  for  payment  of  the  money  ten  days  after  the  date  of 
the  order.  In  such  a  case  the  defendant  is  not  entitled  to  subse* 
quent  interest.     Hughes  v.  Williams,  1  Kay  (App.),  4. 

And  see  Fabtubs  to  Suit,  1 ;  Tsvstbis  Beuxi'  Act,  B. 
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MOKEMAIN.    See  Wna,^.  ^  .        -     « 

NEXT?  YBIEND.—Security  far  easts^Saran  and  feme— JEhh 
dence — 14  Sf  15  Viet,  e,  94. — T^e  next  fiiend  of  a  plaintin,  a  married 
woman,  "became  permanently  resident  in  America :  Held,  tliat  there 
is  no  difference  between  a  next  fnend  and  a  plaintiff  in  such  a  case, 
and  that  the  next  friend  must  give  security  for  costs,  or  that  a  new 
iiext  friend  must  be  appointed  ;  and  the  proceedings  were  stayed  in 
jbhe  mean  time.  The  evidence  of  a  mamed  woman,  a  plaintiff  in  a 
'suit,  seeking'  to  make  her  hiishand  account  for  parts  of  ner  separate 
estate  received  by  Idm,  waa  tendered  in  support  pf  her  case  against 
her  husband:  Held,  that  the  14  &  15  Y ict.  c.  94,  did.  not  take 
away  the  incapacity  to  give  evidence  between  the  husband  and  wife, 
and  the  evidence  was  rejected.  For  the  same  reason  the  evidence  of 
the  husband,  a  defendant,  against  his  wife,  the  plaintifi^  was  also 
rejected.    Alcoei  v.  Alcocky  5  De  Gex  &  Smale,  671. 

NUISANCE.    See  Ikjitkctioit,  3. 

PAETICTJLAES  OP  SALE.    See  Vetoob  aitd  Puechasbb,  4: 

PARTIES  TO  SUIT.— 1.  Claim  hymoHgofe^Trusteesof  eqwUff 
redemption  by  oisignment  —  Scheduled  creditors. — Upon  a  claim 
a  mortgagee  against  mortgagors  and  against  the  tnntees  under 
an  assignment  of  the  equity  of  redemption  for  the  benefit  of  the 
mortgagors,  creditors,  wnose. names  appeared  in  a  s^dtile  to  the 
deed  which  they  executed :  Held,  that  although  the  deed  gave  the 
ianistees  a  pow^  of  sale,  with  a  clause  making  their  receipts  good 
^iscluu^s,  the  scheduled  creditol*s  were  necessary  parties  to  l^e 
suit.    Thomas  t.  Dunning,  5  De  Oex  &  Smale,  618. 

2.  Foreclosure  —  Frocedwre  Amendment  Act,  «.  42.  —  On  the 
hearinp;  of  a  foreclosure  claim,  it  appeared  that  the  equity  of  re^ 
demption  was  vested  in  trustees  on  certain  trusts,  and  that  the 
persons  interested  under  the  trusts  were  not  made  parties.  The 
Court  ordered  that  the  persons  so  interested  should  be  made 
partiea,  or  that  evidence  should  1>e  given  that  they  knew  of  the 
proceedings  and  did  not  object.  Tudor  v.  Morris^  22  Law  J.  (N.  S.) 
Cham  1051. 

And  see  Johtc-Stock  CoHPAmr,  1 ;  Pbaoticb  avu  PBOOBBirB^ 
i,ll. 
•   PAUPER.    See  Pba.cticb  ajtd  PBOCEniritis,  13. 

PAYMENT  OF  MONEY  OUT  OP  COV^T,—Attesiatioh  of 
power  of  attorney — Evidence, — ^Where  money  is  asked  to  be  paid 
out  of  court  to  an  attorney,  under  a  power  of  attorn^  from  the 
partv  entitled  to  the  money,  his  signature  is  not  sufficiently  attested 
£y  the  tortificates  of  a  notary  public,  under  hand  and  se^  and  the 
'official  seal  of  the  mayor  of  the  forei^  city  where  he  resides,  but 
the  samQ  must  be  proved  by  affidavit.  Salmdge  v.  TiUUmy  22  Law  J:. 
(N.S.)  Chan,  883. 

And  9^3  Fmcvics  Ajrn  Pbo^sdubs,  6  ^  BoLicvEaJL  jlk&CiiXBks,  5. 
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'  PAYMENT  OF  MONEY  INTO  COWSrP.—Baniu&of  a  trust 
fm/iid. — ^Where  the  residue  of  a  trust  fiind  under  a  compensation 
deed  has  been  duly  inrested  by  the  trustees,  md  they  claim  a 
lien  thereon  for  their  costs  imder  the  deed,  and  there  is  no  impu- 
tation  of  misconduct  on  their  part  or  of  the  fund  being  in  danger^ 
the  Court  will  not,  on  motion  by  a  creditor  who  was  a  party  to 
the  deed,  and  had  accepted  a  dividend  under  it,  order  the  fund 
to  be  paid  into  court.  The  xsosts  of  such  a  motion  are  costs  in 
the  cause.     Chaffers  v.  Seadlam,  22  Law  J.  (N.  S.)  Chan.  1088. 

PBBIOD  OF  VESTING.  See  AinsnnraT,  2  5  Lbgact,  2 ;  WitL, 
1,11,26,27. 

POLICY  OP  AmJIRA'NCE.  —  Anftmiy  seemed  thereby— B&i 
demption — Ownership  of  policy, — ^A.  lent  B.  mon^,  and  in  conside- 
ration B.  granted  td  A.  an  annuity  on  the  life  of  B.  calculated  at  8Z: 
per  cent.,  and  a  sum  equal  to  a  premium  on  a  policy  on  the  life  of  B.'* 
The  annuity  was  secured  by  B.  and  co-obligors  in  a  bond  to  A.  Ther 
iumuity  was  redeemable  on  notice,  and  notice  being  given  the  same 
was  redeemed.  A.,  the  grantee,  had  effected  a  policy  on  the  life  of 
B,,  and  paid  the  premiums  out  of  the  money  paid  by  B.  B.  claimed 
the  policy  and  filed  a  bill  to  enforce  it:  Held,  that  the  policy^ 
although  eH^ted  for  securing  the  annuity  and  the  premiums  paid  by 
the  grantee  out  of  the  moneys  paid  by  the  grantor,  belonged  to  the 
giaatee,  the  creditor,  and  not  to  the  grantor,  the  debtor.  Gottiieb 
y.  Oraneh,  22  Law  J.  (N.  S.)  Chan.  912. 

And  see  Ajtktjitt,  1 ;  LseAor,  4.  .  : 

POWEE  OP  APPOINTMENT.— 1.  Hxectaion  of  ly  will— 
X  Vict.  c.  26,  «.  10.  —  Where  a  party  was  authorized  by  a  power 
created  since  1838,  to  appoint  by  deed  or  deeds,  writing  orwntingSj; 
under  hand  and  seal,  attested  oy  two  witnesses,  and  made  a  will 
devising  and  bequeathing  the  property,  the  subject  matter  of  thai 

rwer,  by  a  will,  dated  subsequent  to  the  statute  7  "Wm.  4  and 
Yict.  c.  26,  and  executed  confoi^nably  with  that  Act,  a  purchase;' 
depending  for  its  title  upon  the  question,  whether  it  was  valid,  was 
held  not  to  be  so  free  from  doubt  as  that  a  purchaser  was  boxmd  to. 
take,  and  would  be  compelled  in  a  suit  for  specific  performance.to 
accept  it.  The  reasoning  in  Bucknell  v.  Blenkhom,  5  Hare,^  181^ 
dissented  from.  Collard  v.  Sampson,  22  Law  J.  (N.  S.)  Chan.  729. ; 
2.  Settlement — Fraud  and  collusion. — ^IJnder  a  marriage  settle- 
ment power  was  given  to  a  &ther  to  appoint  the  trust  estates 
among  all  or  any  of  his  children.  The  estates  were  converted  into 
money,  and  the  father  obtained  a  lar^e  portion  of  the  trust-ftinds; 
without  giving  any  security  for  their  repayment  to  the  trustees. 
The  lather,  having  one  son  and  four  daughters,  executed  the  power 
in  favour  of  the  daughters  to  the  exclusion  of  the  son,  and  a  few 
days  afterwards  the  daughters  transferred  their  appointed  shares 
in  the  trust  property  to  their  fether,  who  conveyed .  some  real 
estates  of  which  he  was  seised  to  them.  The  son,  after  the  death 
of  his  fether,    filed  a  'biH   to   set    aside    the  appointment  and 
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also  thd  deeds  effecting  the  exchange,  on  the  ground  of  ftatid, 
baaed  upon  a  collusive  agreement  between  the  father  and  hia 
daughters,  by  which  the  father,  who  was  not  able  to  replace 
the  trust  moneys,  obtained  a  discharge  from  the  claims  of  the 
trustees :  Held,  that  np  benefit  had  accrued  to  the  father,  and  that 
the  appointment  was  good.  Askham  v.  Barker^  22  Law  J.  (N.  S.) 
Chan.  769. 

And  see  Mabbied  Womak,  1 ;  Ssttleheitt,  1,  3 ;  Tbttstee  'Rs^ 
xiXE  Act,  4. 

PEACTICB  AND  PBOCEDTJEB 1.  Ahsence  of  parties— 

Mreehsure. — ^A  bill  of  foreclosure  was  filed  by  a  sub-mortgagee ; 
the  mortgagee  had  died,  and  his  representative  was  not  kaown: 
Held,  that  the  Court  could  not,  under  the  44th  section  of  the 
Chancery  Amendment  Act,  direct  the  suit  to  proceed  in  the 
absence  of  a  representative  of  the  mortgagee  against  whose  estate 
a  decree  was  asked.    Bruiton  v.  Birch,  22  Law  J.  (N.  S.)  Chan.  911« 

2.  Action  at  law — Undertaking  to  try  nonrottendemce  of  special 
jwry  —  Application  to  discharge  undertaking, — The  defendants,  a 
railway  company,  having  entered  into  an  undertaking  to  leave  certain 
lands  m  their  then  state  until  the  further  ord^  of  the  Court,  and  the 
plaintiffs  having  undertaken  to  bring  an  action  at  the  then  next 
assizes,  the  motion  of  the  plaintiff  for  an  injunction  was  ordered  to 
stand  over.  The  action  was  brought,  and  a  special  jury  obtaiiied ; 
but,  on  the  Jury  being  called  on  the  trial,  ten  special  jurymen  only 
attended.  Each  party  declined  to  pray  a  tales,  and  the  cause  he- 
came  a  remanet  Upon  a  motion  by  the  defendants,  that  tiie  action 
nhould  be  taken  as  tried  with  a  verdict  for  the  defendants,  and  that 
the  defendants  should  be  discharged  from  their  undertaking :  Held, 
that  it  is  not  the  course  of  the  Court  to  order  that  an  action  should 
be  taken  as  tried ;  and  it  being  the  fault  not  of  the  plaintiff  alone 
that  the  action  was  not  tried,  the  Court  declined  to  discharge  the 
defendants  from  their  undertaking,  but  peremptorily  ordered  the 
plaintiff  to  try  the  action  at  the  then  next  assizes.  Bradbury  v, 
Manchester,  Sheffield,  and  Lincoln  Mailway  Company,  5  De  Gtox  & 
Smale,  624. 

8.  Appointment  qf  new  trustee — Beneficial  owners  not  htfare  the 
Court, — Persons  entitled  to  six  seventh-parts  of  a  trust  fund,  applied  to 
have  a  new  trustee  of  the  fund  appointed :  Held,  that,  primd  fade, 
all  the  persons  beneficially  interested  must  be  before  the  Court,  and 
that,  though  circumstances  might  render  such  an  application  impos- 
sible, yet  no  such  impossibility  being  suggested,  these  persons  were 
not  entitled  to  ap^ly,  and  the  Coi^  declined  to  make  the  order 
asked  without  service  on  the  person  entitled  to  the  remaining  one- 
seventh  part.    Be  Bichard^s  trust,  5  De  Ghex  &  Smale,  68^* 

4.  Chancery  Amendment  Act — JEmdence, — ^The  certificate  of  the 
registration  of  a  deed  in  the  Island  of  St.  Vincent,  by  the  registrar 
there,  not  being  a  person  authorized  to  administer  oaths,  is  not 
within  the  terms  of  the  22nd  section  of  the  1&&  16  Yict.  c.  86; 


tberofore  is  .not  receivable  in  evidence  without  proof  of  ihe  hand* 
Tvriting  of  the  registrar.  Baillie  v.  Jackson^  22  Law  J.  (N.  S.) 
Chan.  763. 

5.  Trinted  amendment — Mare  than  ttoo  folios, — Where  more  than 
two  folios  in  one  place  are  introduced  by  amendment  into  a  bill,  it 
must  be  reprinted.     Stone  y,  DavieSj  3  De  Oex,  M.  &  O.  240. 

6.  Payment  of  trust-maneu  out  of  eowrt — ^orm  of  petition^ — On  a 
petition  presented  under  the  Trustee  Eelief  Act,  iov  payment  of 
trust-funds  out  of  court,  the  statements  in  the  i^davits  made  on 
payment  of  the  trust-money  into  court  should  be  set  out  in  the 
petitk)&,  as  these  statements  form  the  only  declaration  of  trust 
under  whieh  the  Court  can  act.  Be  Leoett^e  truttf  6  De  Gtex  & 
Smale,  619. 

7.  Troeedure  Amendment  Act*- Jurat  to  anewer. — ^Where  an  error 
is  diaeovered  in  an  answer  after  it  has  been  sworn  and  before  it  is 
filed,  the  original  jurat  may  be  cancelled,  and  the  corrected  answer 
filed,  as  resworn.  Attorney- General  .y.  Governors,  qf  Ihnninaton 
MespUal,  22  Law  J.  (N.  S.)  Chan.  707. 

'  8.  JProeedure  Amendment  Act — Jurat  to  answer. — Where  the 
jurat  of  an  answer  has  been  partially  and  inadvertently  cancelled 
lefore  the  filing  of  the  answer,  the  laitter  must  be  resworn  in  the 
form  of  the  original  jurat.  TJnd^  the  2l8t  section  of  ihe  Chancery 
Procedure  Improvement  Act  (15  &.  16  Vict.  c.  86)  the. jurat  to  a 
joint  and  several  answer  may  be  qualified  as  to  a  defendant's  belief 
of  the  truth  of  other  acts  than  his  own.  Attorney- General  v. 
Henderson,  22  Law  J.  (N.  S.)  Chan.  706. 

9.  Taxing  Master — Mortgagee's  costs — Cov/nseTs fee  for  settling  deed. 
— Where  the  Court  had  ordered  in  a  suit  that  money  should  b^ 
raised  bv  mortgage,  and  the  mortgage-deed  was  submitted  to  counsel 
on  behalf  of  the  mortgagee,  the  fees  for  settling  the  deed  were  di- 
rected to  be  allowed  bv  the .  officer  in  taxing  the  mortgagee's  costs, 
the  mortgagee  having  been  ordered  to  have  his  costs,  charges,  and 
expenses.     Nicholson  v.  Jeyes,  22  Law  J.  (N.  S.)  Chan.  833. 

10.  Frocedure  Amendment  Act — Charity  scheme — Ibrm  of  order. 
— To  avoid  the  necessity  of  reciting  the  settled  scheme  of  a  charity, 
the  order  may  refer  to  a  copy  of  the  scheme  settled,  approved,  pre- 
pared, and  signed  by  the  judge,  and  filed  in  the  court ;  and  subse- 
quent applications  for  the  appointment  of  new  trustees,  and  on 
matters  contained  in  the  scheme  and  connected  with  the  government 
and  management  of  the  charity,  may  be  made  to  the  judge  at 
chambers,  by  summons  on  notice  to  .the  Attomey-&eneral.  Me 
Conger's  Free  Grammar-school,  22  Law  J.  (N.  S.)  Chan.  707. 

11.  Chancery  Amendment  Act — Absence  of  parties. — The  44th 
section  of  the  Chancery  Amendment  Act,  gives  the  Court  a  dis- 
cretionary power  of  proceeding  with  a  suit  in  the  absence  of  the 
personal  representative  of  a  deceased  defendant,  whose  interests  were 
identical  with  the  plaintiff.  Cox  v.  Taylor,  22  Law  J.  (N.  S.) 
Chan.  910. 

12.  Staying  proceedings — Bill  and  cross  bill. — ^A  suit  will  not  be 
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■fcayied  upon  an  interiocaiiaiy  applicatioii  by  a  defimdaat  payiii^  info 
eoiirt  all  .that  a  plaintiff  daima  o^  his  bill,  4ind  leaving  a  portion  of 
the  claim  to  be  adjudicated  upon  in  a  cross  suit.  The  defendant  in 
the  fiist  suit  must  wholljr  satisfj  the  daiias  of  the  phunt]£  Orion 
T.  BaMrigge^  Bofwhrigge  v.  QfW,  22  Law  J.  (N.  d/)  Chan.  979. 

13.  Pauper  plaUUiff^-^Bights  and  ditdbiUiies. — ^Where  a  party  ob- 
tained an  (Mrder  to  sue  in  farmd  pauperis^  and  the  defendant  did  not 
seek  to  diseharee  the  order  until tiiree  years  after:  Held,  on  appeal 
reversing  the  decision  of  the  Court  bebw,  that  the  defendant  had 
waived  his  right  to  object  to  the  order  to  sue^  on  the  ground  of 
irregukrity.  A  pauper  plaintiff,  after  answer  put  in  and  proceedings 
taken  in  tne  suit,  dismissed  the  bill,  ex  partey  without  costs :  Held, 
that  a  pauper  plaintiff  had  no  such  power.  A  pauper  plainti^  to 
whom  counsel  and  solicitor  had  been  assigned,  gave  notice  of  motion 
and  appeared  in  person  to  support  it :  Held,  that  a  pauper  plaintiff 
so  circumstanoed  could  not  appear  in  person.  Barkinson  v.  Man* 
hurg,  22  Law  J.  (N.  S.)  Chan.  979. 

14.  WitneM — Baaminaiion  of  sidb, — ^The  Court  wiU,  if  conv^iient 
to  the  examiner  of  the  court,  direct  his  attendance  at  the  residence 
of  a  side  witness  to  tsike  his  examination;  but  will  not  ^?e  leave,  in 
anticipation,  to  serve  short  notice  of  any  alteration  wmdi  inaj  un- 
aroidiukly  become  necessary  in  the  appointment*  Billon  v.  ^HkonX^jfeon^ 
22  Law  J.  (N.  S,)  Chan.  1006. 

PEINCIPAL  AND  S  U  RKJ!  X'.— Creditor's  neglect  — Dischirge 
ofswrety, — ITpon  the  tiaking  of  a  guarantee  for  the  repayment  of 
advances  to  a  customer,  a  bank  took  from  thle  customer  a  warrant 
of  attorney  to  secure  the  debt,  and  entered  into  an  agreement  with 
the  surety  that  the  bank  would,  at  any  time  when  requested  by  the 
surety,  enter  up  judgment  and  levy  execution  against  the  customer, 
the  principal  debtor,  on  the  warrant  of  attorney.  The  surety  made  a 
request  to  that  effect,  and  the  bank  took  the  goods  of  the  customer 
in  execution,  to  an  amount  suf&cient  to  satisfy  the  debt.  On  the 
bankruptey  of  the  customer,  the  assignees  brought  an  action  against 
the  bank  for  the  goods,  and  they  succeeded,  the  bank  having  neg- 
lected to  comply  with  the  requirements  of  the  Bankrupt  Law 
Consolidation  Act,  by  not  filing  the  original  warrant  of  attorney,  or 
a  true  copy  in  proper  time  :  Held,  affirming  the  decree  of  the  Court 
below,  that  the  neglect  of  the  bank  operated  as  a  discharge  of 
the  liability  of  the  surety.  As  to  the  costs,'  the  plaintiff  in  equity 
having  pleaded,  and  so  put  the  defendant  in  equify  to  needless  ex- 
pense, as  plaintiff  at  law,  the  Court,  in  dismissing  the  appeal,  ordered 
the  plaintiff  in  equity  to  pay  the  costs  at  law  subsequent  to  the 
declaration,  and  gave  him  the  deposit  only.  Watson  v.  Alcock, 
22  Law  J.  (N.  S.)  Chan.  858. 

PEODTJCTION  OE  BOCVMMfTB.—  Administration  «»Y— 
^Trustees  and  executors  of  mortgagee, — ^The  trustees  and  executors, 
defendants  in  an  administration  suit,  admitted  by  their  answer  the 
possession,  of  title-deeds  .of  mortgage  securities  ^ in  whiah.  they 
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lad  piropectf  iinrasted  tbeir'  testator's  assete,  Imt  alleged  that  tfiio 
mart^BgOFB  objected  to  the  picduotion  of  the  deedsyand  would  prefeo 
to  paf  off  their  debts,  and  ihej  objected  to  the  production  of  the 
dec^  in  the  suit  in  the  absence  of  the  mortgagors  on  a  motion  &e 
production:  Held,  that;  the  deeds  muirt  be  produced.  Ghuffk  y* 
<^j^,  5  D.  eex  &  S.  653. 

•  2.  Admisii6n^--Death — Jbaiemet^, — ^Two  defendants  admitted  the 
possession  c^  documente ;  one  died ;  Held,  that  a  motion  for  pro- 
duction against  the  survivor,  in  tiue  absence  of  the  representatives  of 
the  deoe{»ed  defendant,  ocnild  not  be  maintained.  BoherUon  v# 
SkeweU,  15  Beaivan,  277. 

'  8.  Coneeakd  poriiunut. — Under  an  ordec  for  production,  of  docu- 
ments, the  denial  upon  oath  of  the  relevancy  of  conccnaled  jiassages 
win  not  be  sufficient.  And  upon  the  Court  itself  ascertaining  that 
ftey  mig^t  possiblj  refisr  to  the  queBtiona  at  issue,  an  order  waa 
made  upon  tiie  defendant  for  the  production  of  the  concealed  passage^ 
with  costs.  Cafym  v.  Zetois,  22  Law  J.  (N.  &)  Chan.  94S. 
^  4u  Impeachment  cf  deed, — [The  plamtiff  impeached  a  certain  deed 
in  the  defendant's  possession,  and  stated  in  nis  bill  that  this  deed 
had  been  lefb  with  the  defendant  as  a  iecurii^  for  a  loan,  of  monej; 
whidi  had  been  since  repaid.  The  defendant  in  his  answer  admitted 
the  possession  and  relevanej  of  the  impeached  deed,  and  sti^ed  that 
it  was  a  bond  fide  conveyance  to  him  for  valnable  considemtion,  and 
denied  that  it  had  ever  been  so  deposited  with  him  as  in  the  bill 
mentioned :  Held,  that  as  the  defendant  denied  that  he  was  a  mort« 
gagee,  the  plamtlff's  whde  statement  that  there  had  been  such  a 
mort^ige,  tsA  that  it  was  paid  off,  must  be  regarded,  and  that  the 
^aintiff  was  entitled  to  production;  eeem^  if  the  defendant  had 
daimed  the  privilege  of  a  mortgagee  to  refuse  production  of  the 
deed.  If  a  title-deed  in  the  defendant's  possession  be  impeadied^ 
all  subsequent  documents  depending  upon  it  may  be  required  to 
be  produced,  as  weQ  a«  the  deed  itsen. — «/SMi«r  v.  Jofnee^  1  E^ay 
(App.Xa 

5. — Procedure  AmendmeniAoi — Dreeft  answer  in  another  smL-^ 
Upon  motion  for  the  production  of  documents,  an  affidavit  was.  made 
by  the  plaintiff  that  the  defendant  had  in  his  possession  a  document 
not  admitted  in  his  answer:  Held,  that  production  could  only  be 
obtained  of  such  documents  as  were  admitted  b^  the  defendant^  upon 
his  oath,  to  be  in  his  possesion;  and  that  the  18th  section  of  the^ 
Chancery  Amendment  Act  didnot  vary  the  practice  so  as  te  entitle  the 
plaintiff  to  production  upon  anv  other  oath  than  that  of  the  defen- 
dant himself:  Held,  also,  that  the  draft  of  an  answer  in  another  suit 
was  protected  under  tiie  rule  regarding  confid^xtial  communications. 
lowtft  V.  Qrton,  22  Law  J,  (N.  S.)  Chan.  713. 

:  EAILWAT  COMPASY.  —  J^r^mentJbr  lease  <^  hne-^Publie 
peUey^— Shareholders':  euH — Non-^^einder. — ^Heads  of  a  propofi^d 
agreement  were  arranged  betweicoi  the  directors,  of  two  lailwaiy  com* 
ponifls^  by  fthidnicsie  eempony  was  to  allow  the  oth^i;  ccm{MVRy>.  for 
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nmety-aine^eara,  to  work  the  lines,  and  nse  the  properfy  and  phmt 
of  the  granting  oompanj,  except  certain  spedfied  lands  and  bnildings 
upon  certain  terms  of  allowance  for  working  expense  and  charges^ 
and  the  maintCTumoe  of  works  and  ways,  the  proper^  and  plant  to 
be  restored  on  the  termination  of  the  agreement,  on  terms  of  profit- 
able returns  tethe  granting  company;  and  proTision  was  made  for 
application  to  Farliiunent  for  powers,  if  needfuL  On  a  bill  by  a  share- 
holder in  the  granting  company,  on  behalf  of  himself  and  all  oth» 
shareholders  in  that  company,  except  the  directors,  against  that 
company  and  the  other  company:  Held,  first,  that  the  proposed 
agreement  was  a  delegation  of  some  of  the  statutory  powers  of 
one  of  the  companies  to  the  other,  which  was  contrary  to  the 
policnr  of  their  Acts,  and  could  neither  be  granted  nor  accepted  with- 
out nirther  powers  firom  Parliament';  that  it  was  a  contract  sayouzing 
of  illegality,  which  at  the  suit  of  any  shareholder  this  Court  would 
rettrsm ;  and  the  Court,  on  motion,  restrained  the  company  from 
perfecting  the  agreement*  Secondly,  that  such  an  i^^reement  is  not 
oistin^shable  on  principle  firom  a  lease  to  grant,  which  is  clearly 
not  within  the  statutory  powers  of  i^e  granting  company.  Thirdly, 
that  the  87th  section  of  toe  Lands  Clauses  Consolidation  Act  merely 
giyes  to  one  company  a  limited  power  to  run  a  portion  of  its  traffic 
only  when  it  is  necessary  for  the  purposes  of  its  own  traffic  oyer  the 
line  of  another  railway  company.  Fourthly,  that  an  agreement  for  an 
application  to  Parliament  for  powers  necessary  to  enter  into  the 
aboye  terms,  and  upon  a  stipuln^on  that  they  diould  not  be  acted 
upon  until  the  necessary  powers  should  haye  been  obtained,  would 
be  lawfiil,  and  would  not  be  restrained.  Fifthly,  that  the  suit  being 
by  one  shareholder,  on  behalf  of  himself  and  the  othw  shareholders 
in  the  granting  company,  against  that  company,  and  the  other  corn- 
pany  proposing  to  enter  into  an  illegal  agreement,  without  making 
any  directors  or  other  persons  parties  seeking  an  ii^^ction  against 
the  granting  company  to  restrain  them  from  perfecting  the  agreement, 
was  properly  framed.  Winch  y.  Birkenhead^  Lancashire^  onS  Cheshire 
Junction  MaUway  Company,  5  De  Oex  &  Smale,  562. 

2.  Amalgamated  companies — FHor  agreement  hg  one  binding  oh 
both. — ^A  nobleman,  through  whose  estate  the  lines  of  two  prcnected 
and  competing  railway  companies  contemplated  passing,  agreed  with 
tiie  proyisional  directors  of  one  of  the  compames  to  withdraw  his 
opposition  to  its  Bill  in  Parliament,  and  to  oppose  the  other  company 
upon  certain  terms,  one  of  which  was,  that  the  company  which 
he  supported,  ]f  incorporated,  should  construct  a  certain  station,  at 
which  all  trains  should  stop  for  the  accommodation  of  passengers,  &c. 
It  was  also  stipulated  that  if  the  two  compames  should  become 
amalgamated,  the  agreement  between  the  parties  should  be  binding 
upon  the  amalgamated  company.  The  two  companies  ultimately 
became  amalgamated,  and  the  station  constructed,  at  which  aU 
trains,  except  express  trains,  duly  stopped:  Held,  upon  motion 
for  an  injunction  to  restrain  any  trains  mm  passing  without  stop- 
ping at  the  station,  that  the  agreement  was  biiming  upon  the 
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amalgamated  c^tapsaij ;  ahd  on  injuiidtioii  w^  granted  'in  tbe'  tehfia 
of  the  notice  of  motion.  JSarl  ofLmdsey  t«  Ghr^  Northern  JSaUtoay 
Oompan^,  ^  Law  J.  (N.  S.)  Chan.  995. 

8.  Appcintmefnt  of  fveeiver-^-Jitriediction  c^  Court. — The  Court 
willy  on  motion  by  mortgageefi,*  appoint  a  receiver  of  the  rents  and 
tolls  of  a  railway  company,  notwithstanding  the  oompoay  is  a  paiv 
liamentary  corporation,  and  compellable  by  numdamm  to  do  aU  things 
which  it  ought  to  do,  and  restraanable  by  indictment  firom  acting 
tinlawfulbr,  and  notwithstanding  the  Act  of  incorporation  has 
Appointed  a  receiyer  and  manager.  Fripp  y.  The  Chard  Emkoajt 
Oon^anyy  22  Law  J.  (N.  S.)  Chan.  1084. 

:  4.  Cmtraeifor  mil&^Vendor  and purchoier — Specifie  petforfnanee. 
. — ^Lands  were  settied  to  such  uses  as  Sir  C.  M.  and  his  son  should 
by  deed  jointly  direct,  and  subject  thereto  to  Sir  C.  M.  and  his  son 
sttccessivdy  for  life,  with  remamders  over  to  the  sons  of  the  son  in 
tail.  A  railway  company  havine  under  their  Act  power  to  take  the 
lands  thus  settled^  Sir  Cr  M.  and  his  son  contracted  for  the  sale  to 
ihem  of  a  certain  part  of  the  lands,  and  the  company  were  let  into 
nossession,  cm  an  agreement  that  the  amount  of  compensation  should 
oe  settied  either  by  arbitration  or  a  jury,  as  Sir  C.  M.  should  choose. 
•The  coB^>any  also  paid  a  sum  of  money  to  Sir  C.  M«  emressly  on 
iftcoount  of  the  compensation-money  to  be  ultimately  fixed;  Sir 
C  M.,  however,  died  Defore  anything  further  was  done :  Held,  und» 
Ahese  circumstances,  that  there  was  no  contract  tiie  specific  peiv 
lormance  of  which  the  Court  could  enforce,  or  aid  in  carrying  mto 
jefiect,  as  a  defective  execution  of  the  joint  power  of  appointment, 
at  the  instance  of  the  son,  and  against  tibe  parties,  entitled  in 
remainder  under  the  settlement.  Moraan  v.  MUnuMf  8  De  Otex^ 
M.,  &  G.  24. 

5.  Contraetudth  eanal  eompanf^ — Beaerved  rights — Use  of  roiervoir 
Ay  railway  compamy  for  non-Ugitmate  purpote$'^Injunetion. — ^A 
lailway  company  beeame  by  conveyance  from  a  canal  company,  the 
owners  of  a  canal,  with  lands  acquired  from  several  owners  for  the 
formation  of  a  reservoir,  from  wmch  to  supply  water  to  the  canal, 
the  rights  of  fishing  and  sporting  over  the  reservoir,  and  for  no  other 
imrpose,  beinf  reserved  to  the  former  owners.  The  company  pro- 
jected, and  hdd  a  regatta,  with  aquatic  sports  on  the  reservoir ;  they 
xan  cheap  trains,  and  thereby  congregated  a  large  concourse  of 
persons,  who  trespassed  on  the  pork  surrounding  tl^  mansiourhouse 
of  a  lady,  and  adjoining  the  reservoir,  and  injured  her  right  of  fishing 
And  sporting  over  the  greater  part  of  the  reservoir.  Notwithstanding 
the  remonstrances  of  the  lady,  the  companv  announced  a  second 
regatta.  Upon  motion  on  behalf  of  the  lady  in  a  suit  by  her  against 
the  company,  the  latter  undertaking  not  to  hold  another  regatta  for 
a  limited  period,  the  Court  permitt^  the  plaintiff  to  tty  her  right  at 
law  against  the  company.  On  a  trial  at  law,  the  jury  not  agreeing, 
were  discharged ;  but,  on  a  second  trial,  a  verdict  was  given  for  the 
plaintiff,  with  nominal  damages.  Their  undertaking  having  expired, 
the  company  announced  another  regatta  on  the  reservoir.     The 
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ptnntiff  again  moved  fer  sii  injimclaon :  Held,  Aat  the  regatta  was 
a  nuisaiice  to  the  plaintiff's  property,  and  an  injunction  was  granted 
to  restrain  them  mm  holding  the  r^atta ;  and  the  Court  £rected 
an  issue  to  try  whether  the  company  could  use  the  lesearroir  for  any 
other  purpose  than  to  supply  their  canal  with  water.  Whether, 
where  land  has  been  ohtamed  by  Act  of  Parliament  expressly  for 
one  purpose,  it  can  be  used  for  any  other  purpose,  qikore,  Bastock 
T.  North  SUfffordMre  BMwm  Oompanyy  5  De  Qer  &  Smale,  584. 

6.  Chntraet-^Affreement  for  working  a$id  repaw9. — A  raiiwaj 
company  agreed  with  contractms  that  the  latter  should  wovk  the 
line,  keep  the  engines  and  rolling  plant  in  repair,  and  do  certain 
other  acts  for  seven  jears,  at  stipulated  amounts  of  remuneration  v 
if  the  contractors  did  not  repair,  within  forty-eight  hours  after  notice^ 
the  company  might  by  another  notice  detormine  the  oontnMty  and 
resume  possession  of  the  plant,  sheds,  buildings,  &c.  And  it  was 
agreed  that  the  contractors  should  make  good  nSH  damages  done  by 
collisions,  &o. ;  but  they  were  not  to  be  answerable  for  loss  in  reelect 
of  death  of,  or  injury  to,  passenfiers,  ^bc,  by  accident^  unless  arnang 
fi!om  their  neglect,  and  then  on^  for  lOCM.,  in  respect  ef  aM  deatiis, 
injiuies,  ^.  caused  by  each  acddaat.  l%e  company  gare  a  notice 
to  repair,  and  the  repairs  could  not  bd^Mmipleted  within  the  fovty- 
eight  hours.  The  contractors  filed  a  bill  praying  a  declaration  iliat  t£e 
true  construction  of  the  agreement  was,  that  only  such  repairs  were 
to  be  done  within  forty-eight  hours  as  could  reasonably  be  completed 
in  that  time,  and  for  an  injunction  against  giving  the  second  notice 
to  determine  the  contract.  One  of  the  Yice-OnanoellorSv  refused  a 
motion  for  the  injunction,  and  the  contractors  appealed ;  Held,  that^ 
although  not  in  rorm,  the  suit  was  in  effect  for  specific  performance, 
and  must  be  so  treated ;  and,  assuming  the  plaintiffs  case  to  be  true, 
as  it  did  not  fisdl  into  any  of  the  clauses  in  which  tiie  interference  of 
the  Court  had  been  accustomed  to  be  exercised,  tiiere  being  no 
mutuality ;  for  if  the  contractors  iSuled  to  perform  their  duty,  the 
Court  could  not  compel  them,  and  as  for  any  breach  of  the  contract 
by  the  company,  the  contractors  had  a  right  to  sue  at  law  if  the 
agreement  were  legal, — the  motion  must  be  refused.  Semhle^  that  as 
by  the  working  of  a  line  by  other  parties  than,  the  company  itself 
the  public  loses  the  benefit  a£  the  guarantee  thereby  afforded  for  care 
and  attention,  such  an  agreement  is  illegal,  as  contrary  to  public 
policy.  JohUon  v.  Shrewsburv  and  Birmmgham  BaUwag  Comptmg^ 
22  Law  J.  (N.  8.)  Oban.  921. 

7.  BaUway  Clause*  OotuoUdation  Act — Couiraet  between  eompaniei 
— Uee  (tfUne — Bemedg  at  law. — ^A  railway  company  contracted  with 
another,  that  the  first  should  have  the  use  of  the  line  of  the  latter 
for  a  term  certain,  at  steted  tolls,  according  tothe  tonnage  carried ; 
and  it  was  agreed  that  these  tolls  should  be  charged  on  the  tolls  and 
dues  of  the  company  who  had  the  use  of  the  Ime,  and  that,  upon 
non-payment,  the  other  company  might  take  and  impound  such  tolls 
and  dues,  and  deal  with  the  same  in  the  same  way  as  with  Stresses 
for  rent.    On  a  biU  filed  to  restrain  the  company  who  had  the  use^ 
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iha  liiiA  flnni  difjuui(^  Choir  fhnds  among  their  shftreholcterB  by  wfty 
of  £vidend,  until  the  debts  alleged  to  be  due  to  the  other  company 
were  paid :  Held,  that  the  Oourt  would  not  interfere  by  way  of  in- 
junction, but  left  the  plaintiffs  to  proceed  by  action  or  distress,  as 
they  might  be  advised,  the  remedy  of  the  plaintiffs  being  at  law. 
Semble,  that  a  railway  company  cannot  legally  or  equitably  mortgage 
its  undertaking  without  the  authority  of  Parliament.  Semblef  l^at 
such  an  agreement  is  not  a  contract  fi>r  the  use  of  a  line,  nor  for  an 
appointment  of  tolls  within  the  87th  section  of  the  Bailways  Glauses 
Consolidation  Act,  8  Yict.  c.  20.  South  Yorkshire.  BaHwojf  tm^  Biver 
Bon  ComptM^Y.Qreta  Northern  lUMwa^  (N.S.) 

Chan.  761. 
And  see  LAims  Claitbss  Coksolida.tiok  Act. 

BEDEMPnON.    See  Mobtoaob  ;   Mobtoaoob  akd  Mobt- 

6A6EE  ;  POLICT  OF  AsSXTBiLlfrOB. 

EEMOTENESS.    See  Wm.,  14,  28,  86. 

BEPBESBNTATIYE  IN  SUV^.— Disputed  eodicO^Exeevtor 
named  in  mil  appointed. — ^A  defendant  died,  and  a  contest  as  to  cme 
of  his  testamentary  papers  prevented  probate  bein^  granted.  The 
Courts  on  motion,  appointed  the  executor  named  in  his  will  to  re- 
I^esent  the  deceasea's  estate  in  the  cause,  under  the  15  &  16  Yict. 
c  86^  B.  M.    Bele  y.  Lord  Bexlmf,  15  Beavan,  840. 

SECUEITT  FOE  COSTS.— 2lw«porfl»y  residence  in  England.— 
A  plaintiff  domiciled  in  Scotland,  but  having  lodgings  in  London  for 
no  fixed  time,  will  be  required  to  give  security  for  the  costs.   AmeUe- 
y.  Sms,  22  Law  J.  (N.  S.)  Chan.  884. 

9EFABATI0N-DEED.    See  Babok  A2n>  Feme,  4. 

SETTLSMENTw-^L  Oondrwtiovr-Fower  of  ohargin^-^Beeoea' 
turn — Jkoumbrance. — ^A.,  tenant  for  life,  and  B.,  tenant  in  tail,  of  estates 
subject  to  pricMr  cfaaz^^es,  suffered  a  recovery,  and  by  a  deed  of  1793 
re-settled  the  estates  in  strict  settlement;  and  power  was  given  to  A. 
to  charge  the  estates  with  8,000^.,  and  to  B.  to  charge  the  estates 
with  6,0002.  respectivdy  for  their  own  benefit.  The  &ed  contained 
a  joint  power  to  A.  and  B.  of  revocation  and  new  appointment.  A. 
and  B.  oy  deed  revoked  "  all  the  uses,  trusts,  limitations,  intents, 
and  purposes,^'  by  the  deed  of  1793  luoited,  and  declared  that  the 
estates,  ''  subject  to  the  several  charges  and  incumbrances  created," 
should  enure  to  the  new  uses :  Held,  that  the  power  to  charge  the 
3^0002.  and  6,000jl.  waa  not  thineeby  revoked.  An  absolute  power  to 
chaise  an  estate  with  a  definite  sum  of  money  is  ''  an  incumbrance  " 
npon  the  estate.     A.  and  B.,  under  the  power  of  leasing,  demised 

Sort-  of  the  settled  estate  to  S.,  the  wife  of  B.,  by  way  of  jointure : 
eld,  that  S.,.  in  respect  of  her  life  interest,  was  not  liable  to  con- 
tribute to  the  charges  on  the  estates.  Bvane  v.  Evane^  22  Law  J. 
(N.  S.)  Chan.  786. 

2.  Construction. — Property  was  settled  in  trust,  after  the  death  of 
the  wife,  if.  she  died  in  the  l^etime  of  h&t  husband,  for  such  persons 
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as  woiild  btt^e  been  entitled  to  her  personal  estate  in  cAtfe  slid'  bad 

died  intestate  and  without  being  married :  Held,  that  the  children  of 

the  marriage  were  entitled  to  the  trust  property.      £&  Normam^s 

Trust,  22  Law  J.  (N.  S.)  Chan.  720. 

-    8.  Lifs   interest  im  ineome — Potffer  of  appointment. — Under  a 

general  power  in  a  settlement  for  the  donee  haying  a  life  interest  in 

the  income  to  appoint  the  capital  by  will  with  a  iarust,  in  default  of 

appointment  for  the  donee's  executors  and  administrators,  the  donee 

takes  an  absolute  interest  in  the  capital.     Fogey.  Soper,  22  Law  Ji 

(N.  S.)  Chan.  1044. 

>.  And  see  BABOiir  Ajn>  Esmb,  1,  8 ;  Poweb  of  Apponrriasirr,  2 ; 

VoiTnSTTABT  SbTTLBMBNT  ;  WaBD  OB  COUBT. 

.  SOLICITOE  AND  CLIENT.— 1.  Ibxation— Action  oftertaxaHon 
— Master*  s  certificate. — Where  a  solicitor  whose  bill  on  taxation  had 
more  than  five-sixths  taken  off,  but  the  certificate  thereof  was  not 
filed  in  time,  brought  an  action  for  the  whole  bill,  notwithstanding 
tender  hj  the  representative  of  the  client  of  payment  of  what  was 
on  taxation  shown  to  be  due,  he  was  restrainea  m>m  proceeding  in 
the  action,  and  ordered  to  deliver  up  the  deeds  and  papers  of  tho 
client.  A  taxation  is  not  rendered  invalid  by  reason  of  the  non-filing 
of  the  Master's  certificate  in  the  Beport  Office  within  the  time 
directed  by  the  order  of  1692.  Semble,  that  it  is  a  high  breadi  of 
contempt  to  bring  a  certificate  of  taxation  made  by  an  officer  of  this 
Oourt  under  the  cognizance  of  a  Court  of  Law.  Me  Campbell, 
.%%  Law  J.  (N.  S.)  Chan.  865. 

2.  Trustee — Taxation  of  costs,— In  a  suit  by  a  trustee  against  hi^ 
co-trustee,  a  solicitor,  and  the  parties,  beneficially  interested  under 
the  will,  some  of  them  being  infimts,  the  costs  of  all  parties  had  been 
ordered  to  be  taxed  and  paid.  It  appeared  that  the  defendi^t 
trustee,  the  solicitor,  had  conducted  his  defence  by  his  partner.  The 
taxing  Master  allowed  the  solicitor-trustee  costs  out  of  pocket  only : 
field,  that  the  rule  which  had  allowed  to  solicitor-trustees  costs  out 
of  pocket  only  being  well  established,  the  Court  would  not,  with 
reference  to  tne  question  of  costs,  inquire  whether  the  conduct  of  the 
suit  by  the  parhier  of  the  solicitor-trustee  was  beneficial  to  all 
parties,  though  no  party  objected  to  such  inquiry,  but  that  all  costs 
beyond  those  out  of  pocket  must  be  disallow^.  Zyon  v.  Baker, 
b  Be  Gex  &  Smale,  622. 

8.  Taxation  after  payment — Pressure. — The  rule  of  the  Court  is, 
that  to  obtain  a  taxation  after  payment,  there  must  either  be  both 
overcharge  and  pressure,  or  overdiarge  so  gross  as  to  amount  to  fraud. 
A  solicitor  is  not  bound  to  do  that  on  the  undertaking  of  the  oppo- 
site solicitor  which  the  latter  is  not  entitled  to  as  of  right.  The  cases 
of  taxation  after  payment,  on  the  ground  of  pressure,  are  not  to  be 
extended.  A.,  the  mortgagor's  solicitor,  sent  a  re-conveyance  to  B., 
the  mortgagee's  solicitor,  for  execution  unstamped.  On  the  23rd  of 
August,  B.  delivered  his  bill  of  costs,  which  was  objected  to,  and  on 
the  10th  of  £leptember  A.  applied  to  B.  for  the  loan  of  the.  deed,  to 
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get  it  Btamped,  on  bis  undertaking  to  return  it,  which  was  refused  f 
and  <m  the  I8th  of  September  the  mortgage  and  bill  were  paid.  The' 
mortgagee  afterwards  applied  for  a  taxation,  and  the  pressure  relied' 
on  was,  that  he  had  been  compelled  to  pay  the  bill  in  order  to  get 
the  re-conveyance  stamped,  and  avoid  the  penalties ;  and,  secondljr,^ 
that  no  taxation  could  be  had  in  the  long  vacation.  He  also*  alleged 
overcharges,  which  were  not  clearly  made  out.  The  application  waa 
refused  with  costs.    Be  Jlubbard,  15  Beavan,  251.  .     '^^ 

■  4.  AgencfT^8peeial  contraet^Dismissah — ^A  country  solicitor 
employing  a  London  agent  in  a  cause  upon  a  special  contract,  is  not- 
entitled  to  obtain  an  order  of  course  to  change  the  agent  without 
stating  the  agreement ;  and  an  order  so  obtained  was  discharged  for 
irregularity  with  costs.  Bichards  v.  Scarboromh  Market  CompcmiK 
22  Law  J.  (N.  S.)  Chan.  759. 

5.  Adv<mc€9 — Fctyment  of  money  out  of  court, — Where  the  sum  in 
court  payable  to  a  party  in  the  cause  exceeds  lOZ.,  it  will  not  be 
ordered  to  be  paid  to  the  solicitor  merely  because  he  may  be  under 
advances  for  costs  or  money  advanced,  he  not  having  any  assignment) 
of  or  lien  upon  the  sum,  or  special  authority  to  receive  it.  Middle- 
ton  V.  Younger,  22  Law  J.  (N,  S.)  Chan.  1005. 

And  see  Appohttmekt  of  New  Tbustses,  1. 

SPECIEIC   PEEFOEMANCE.     See  Eailwat  Company,  4j, 

VElirDOB  AJSTD  PUBOHASEB,  3,  6,  7,  8. 

TAXATION  OP  COSTS.    See  Solioitob  and  Client. 
THELLTJSON  ACT.    See  Will,  38.  ' 

.  TETJST  AND  TEtrSTEB.—l.  Breach— Sectmty  for  money,  lent  t& 
trustee — Parties, — ^A  testator  gave  to  his  wife  the  interest  to  arise 
from  a  sum  of  stock  for  her  life,  and  afterwards  he  gave  the  principal 
to  a  trustee  for  the  benefit  of  certain  perscms  mentioned.  The  widow 
joined  in  selling  out  part  of  the  stock,  and  lending  it  fk)  the  trustee 
on  the  security  of  a  deposit  of  the  deeds  of  an  estate  belpnging  to 
him.  The  trustee  became  a  bankrupt  without  replacing  the  money 
lent  to  him :  Held,  that  the  deposit  waa  a  personal  security  to  the 
widow  in  respect  of  the  breach  of  trust ;  that  the  monev  was  not 
invested  on  tne  security  of  the  property ;  and  that  it  could  be  sold 
without  the  cestuis  que  trust  being  parties  to  the  sale.  Groom  v. 
Booth,  22  Law  J.  (N.  S.)  Chan.  961. 

2.  Befault  of  co-trustee — Baron  and  feme — Invalid  deed — Ad'^ 
mitted  error — Cross  hill — Costs, — In  1817,  a  gentleman,  then  an 
infant,  married  a  lady  of  full  age,  who  was,  as  the  administratrix  of 
her  uncle  with  his  will  annexed,  possessed  of  certain  sums  of  stock 
and  of  negro  slaves,  to  the  income  of  which  she  was,  under  the  wiH^ 
beneficially  entitled  for  life,  with  remainder  to  her  children.  In  1818^ 
the  husband  being  still  an  infant,  and  it  being  by  a  common  error 
assumed  that  the  uncle  had  died  intestate,  and  that  the  lady  was,  as 
his  next  of  kin,  absolutely  entitled  to  his  property,  the  funds  were 
transferred  into  the  napes  of  four  trustees,  a^d  a  settlement  .was 
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executed,  hy  which  the  daves  were  aEMignied  to  Ihe  twnie  tnisteea  in 
irost  for  sale ;  and  it  was  declared  that  the  trustees  should  stand 
possessed  a£  the  funds  transfiarred,  and  of  the  proceeds  oi  tiie  sale  of 
the  sla^esy  in  trust  for  tiie  lady  for  life,  and  after  her  decease  tor  the 
hushimdy  and  after  that  for  the  children.  The  husband  and  wife, 
however,  in  1819,  notwithstanding  the  settiement,  tiiemseiyes  sold 
tiie  slayes  for  8,922/.,  which  the  husband  receiYedy  and  thereout  paid 
8,500/.  to  one  of  the  trustees,  who  appropriated  Idie  money  to  his 
own  use,  but  he  represented  ^at  he  IumI  invested  it  in  the  purdiase 
of  4,869/.  Consols  in  the  names  ci  the  four  trustees.  In  1821,  the 
husbiuid  haying  attained  to  his  fiill  age,  disclaimed  tiie4Bettlem^ii; 
and  in  a  suit,  mstitnted  in  1822,  by  an  infimt  child  of  the  marriaee, 
tho  four  trustees,  on  the  information  of  the  de&ulting  trustee^  by 
their  answer,  admitted  that  they  were  possessed  of  the  trust-funds, 
including  the  4,869/.  Consols.  An  arrangement  was  come  to,  the 
husband  received  a  specified  sum,  and  the  rest  of  the  trust-funds 
were,  with  the  approval  of  the  Court  in  1824,  settled  by  a  deed,  on 
the  assumption  tnat  all  the  trust-funds  were  in  the  trustees.  In 
that  deed  the  original  trustees  covenanted  to  transfer  the  funds, 
specifying  as  part  the  4,869/.  Consols,  into  the  names  of  the  conti- 
nuing and  two  new  trustees.  After  the  execution  of  thb  deed  and 
before  any  improper  delay  in  effecting  the  transfer,  the  misappropria- 
tion of  tne  3,500/.  by  the  defaulting  trustee  became  known,  and  he 
became  a  bankrupt.  Proof  was  duly  made  under  his  bankruptcy  by 
the  surviving  trustees.  Upon  a  bill,  filed  in  1848,  by  the  lady 
against  -the  ori^;inal  and  subsequently  appointed  trustees,  seeking  to 
charge  them  with  the  moneys  arising  m>m  the  sale  of  the  negro 
slaves :  Held,  first,  that  a  wife  ia  incapable  of  assigmns  by  d^d, 
even  as  an  administratiiz,  without  the  valid  concurrence  of  hier  hus- 
band ;  and  that,  as  the  husband  was,  in  1818,  an  infimt,  the  assign- 
ment was  a  nullity.  Secondly,  that  inasmuch  as  the  trustees  took  no 
titie  under  the  assignment  of  1818,  they  could  not  seU  the  slaves 
under  it ;  and  that  they  were,  consequently,  guilty  of  no  definlt  in 
not  doing  so.  Thirdly,  that  the  sale  of  the  slaves  having  been,  in 
fact,  effected  by  the  husband  and  wife ;  the  payment  of  the  3,500/.  to 
the  defiiulting  trustee  was  a  voluntary  act  of  the  husband ;  and  that, 
in  the  absence  of  very  special  circumstances,  the  other  trustees  were 
not  guilty  of  default  in  nermitting  the  misapplicaticm  of  the  m(mey, 
and  were  under  no  liability  in  respect  of  the  purchase-money  of  the 
slaves.  Eourthly,  that  the  incorrect  representation  made  by  the 
trustees  in  their  answer  to  the  suit,  in  1822,  that  the  4,869/.  Consols 
was  standing  in  their  names,  was  an  admission  of  a  fact  by  which,  it 
b^g  the  admitted  error  of  aU  parties,  the  trustees  were  not  bound. 
So  much  of  the  bill  as  ought  to  charge  the  trustees  with  loss  in  the 
transaction  was  dismissed  with  costs.  A  cross  bill  contained  charges 
of  fraud  against  the  plaintiff  in  the  original  bill,  which  were  not 
proved  at  the  hearing,  but  it  brought  forward  these  charges,  mixed 
with  matter  absolutely  necessary  in  case  the  original  bill  had  been 
successful.    The  original  bill  failed  in  toto  against  the  defendant,  the 
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j^aintiff  in  the  cross  bill.  The  cross  hill  was  dismissed,  hut  without 
costs  as  against  the  plaintiff  in  the  original  bill.  Deriyiihire  y.  Homey 
5  Be  Gex  <&  Smale,  702. 

3.  LiahiUty-^Breach  of  trust — Second  mortgage, — Trustees  lent 
trust-moneys  on  a  second  mortgage  of  house  property  greatly  out  of 
repair,  and  the  princ^al  part  was  lost :  Held,  that  they  were  liable,^ 
as  for  a  breach  of  trust,  notwithstanding  a  trustee  indemnity  clause 
dedaring  they  should  not  be  liable  for  the  insufficiency  or  deficiency 
in  Tahie  of  any.  securities,  except  through  their  wilfiil  default.  In 
charging  trustees  for  breaches  of  trust  and  the  costs  of  suit,  it  i» 
immaterial  how  the  trust  was  created,  and  whether  for  valuable 
consideration,  or  by  the  voluntary  gift  of  the  trustees  themselves. 
J)ro9ier  v.  JBreretany  15  Beavan,  221. 

4i.  Itendence  abroad — IncapahiUty, — Leasehold  property  in  Eng- 
land was  assigned  to  A.  upon  certam  trusts,  and  by  the  deed  of 
assignment  it  was  declared  that  if  A.  should  be  incapable  of  acting, 
B.  might  appoint  another  trustee  in  his  place.  A.  went  to  reside 
abroad  permanently :  Held,  that  A.  was  incapable  of  acting  within 
the  meaning  of  the  terms  of  the  power.  Mesnard  v.  Welfordy 
22  Law  J.  (N.  S.)  Chan.  1063. 

6.  Notice  to  call  in  fund— Partnership  debtors — JPartner^trustee. — • 
By  a  settlement  made  in  contemplation  of  marriage,  a  lady  assigned  a 
certain  sum  of  money  and  interest  due  to  her  from  a  trading  &*m,  to 
one  of  the  partners  in  the  firm,  and  the  plamtiff  as  trustees,  upon  trust 
to  permit  the  fund  to  remain  in  the  hands  of  the  firm  until  the 
trustees  should  be  requested  hj  the  settlor  in  writing  to  call  it  in, 
and  upon  such  request  to  call  m  and  compel  payment  of  the  same 
and  invest  it,  and  to  hold  such  sum  and  flie  mvestment  upon  the 
trusts  therein  mentioned.  And  it  was  provided,  that  it  should  be 
lawful  for  the  trustees,  with  the  consent  of  the  settlor,  after  giving  to 
the  partner-trustee,  or  any  other  member  of  the  firm,  three  months' 
notice  in  writing,  to  calL  in  the  said  fund ;  but  that  so  long  as  it  re- 
mained in  the  hands  of  the  firm,  with  the  consent  of  the  settlor,  the 
l^ustees  were  not  to  be  answerable  for  any  insufficiency  thereof.  The 
$nn  suspended  payment,  and  made  a  composition  with  their 
creditors;  and  after  such  suspension  the  settlor  for  the  first  time 
requested  the  trustees  to  call  m  the  fund.  The  plaintiff  thereupon 
requested  his  co-trustee  to  pay  the  money ;  upon  his  refusal  to  do 
BO,  the  plaintiff  filed  his  bill  agamst  this  co-trustee  and  the  cestms  que 
truist^  to  have  the  trust  executed  by  the  Court  and  himself  indemni- 
fied :  Held,  that  the  partner-trustee  must  be  considered  as  having 
the  fund  in  his  hands  from  the  expiration  of  three  months  after  the 
notice  requiring  him  to  pav  it ;  and  that,  therefore,  a  decree  for  pay- 
ment of  the  debt  might  Se  made  against  him,  although  the  other 
partner  in  the  firm  was  not  a  party  to  the  suit.  If  adult  cestuis  que 
trust  insist  upon  their  strict  rights,  the  Court  will  not  exercise  any 
discretion  for  the  benefit  of  other  cestuis  que  trust  who  are  infants. 
A  plaintiff  ma^  have  Uie  same  relief  upon  a  motion  for  decree  "  ac- 
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oording  to  tbe  prayer  of  the  bill,'*  that  he  ooold  have  at  the  heafjng^ 
of  the  cause  in  the  orduuoy  waj.    Norton  v.  Stmnkopf,  1  Kay,  45. 

6.  Potoer  to  appoint  new  trustees — Invalid  exereiee. — The  original 
trustees  of  a  settlement  desiring  to  be  discharged  waAer  a  power 
anthorizing  **  the  surviving  or  continuing  trustees  or  trustee,  or  the 
executor  or  administrator  of  the  last  acting  trusfcee  to  appoint  anj 
other  person  in^  the  stead  of  the  trustee  ot  trustees  so  djmg/*  &e^ 
will  not  be  allowed  bj  one  deed  to  appoint  two  other  persons  to  be 
trustees :  Held,  that  an  appointment  made  hj  them  bjr  one  deed,  of 
two  persons  to  be  trustees  in  their  stead,  was  inTalid.  Stones  y^ 
Bowton,  22  Law  J.  (N.  S.)  Chan.  975. 

7.  Le^al  estate — Costs  and  power  to  seth-Oharge  on  esttxte. — 'Bj  a' 
private  Act  of  Parliament,  it  was  enacted  that  certain  Ci^jhoM  prcv 
perty  should  be  vested  in  trustees,  their  heirs  and  assigns,  to  the 
uses  and  upon  the  trusts  declared  therein,  which  were  to  grant 
building  leases;  and  every  lease  was  to  contain  certain  specified 
covenants,  and  the  trustees  were  to  sell  the  materials  of  a  house 
abeady  standing  on  the  premises,  and  apply  the  proceeds  in  payment 
of  the  costs  aud  charges  attending  the  preparing,  soliciting,  and  ob* 
tainingthe  Act  of  Parliament,  and  preparatory  aud  incidental  thereto  ; 
and  the  residue  of  such  costs  and  expenses  were  to  be  paid  out  of  the 
rents  and  profits  of  the  premises  so  to  be  demised,  and  were  to  be 
charged  upon  the  premises :  Held,  that  the  legal  estate  in  the  copy- 
holds was  vested  in  the  trustees ;  that  the  costs  incidental  to  obtain* 
jng  the  Act  of  Parliament  were  a  charge  upon  the  corpus  of  the 
estate;  and  the  Court  had  power  to  dimst  a  sale  of  the  corpus  for 
payment  of  such  costs.  An  objection  as  to  the  validity  of  the  leasea 
was  overruled,  on  the  ground  that  there  was  no  one  who^  under  the  cir- 
cumstances of  the  case,  could  challenge  their  validity.  Dixon  v. 
Wilkinson,  22  Law  J.  (N.  S.)  Chan.  981. 

And  see  AjDMnnsTBATiOK  or  Estats,  3 ;  Psoditctiok  oip  Doctt* 

HENTS,  1 ;  SoiiICITOB  AJSTD  CUESTT,  2. 

TEXJSTEE  ACTS.— 1.  Administration  suit— Interest  of  imbom 

f  persons. — ^A  testator  devised  his  freehold  estates  to  his  granddaughter 
or  life,  with  remainder  to  all  her  childreo,  as  tenants  in  common  in 
fee,  on  their  attaining  twenty-one.  In  a  suit  for  the  administration 
of  the  testator's  real  and  -personal  estate,  certain  parts  of  the  real 
estate  had  been  contracted  to  be  sold  by  order  of  the  Court,  to  pro^ 
vide  a  fund  for  payment  of  costs.  The  only  two  infant  children  of 
the  granddaughter  were  parties  to  the  suit.  On  their  petition  in  the 
cause,  and  under  the  Trustee  Act,  1850,  praying  a  declaration  that 
the  petitioners  and  the  tmbom  children  of  the  granddaughter  would, 
on  attaining  twenty-one,  be  trustees  of  the  estates  devised  to  the 
children  of  the  granddaughter,  for  the  purpose  of  the  deeree ;  and 
that  their  respective  rights  might  be  vested  in  the  respective  pur- 
chasers,  or  that  some  person  might  be  ordered  to  convey  for  them : 
Held,  that  the  29th  and  30th  sections  of  the  Trustee  Act,  1850,  did 
not  apply ;  and  that  the  infants  were  not  construetivf^  tarnstees,  and 
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the  Ooort  fefbsed  io  make  any  orderi     Wetianr.  JKler^  6  Be  Gex  A 

Bmale,  608. 

2.  JppomtmeiUqfnewehari6ytru8tee9 — Attamejf-GeneraPsJiai. — 
The  Tnistee  Act  of  1850  does  not  empower  the  Court  to  appoint 
new  trustees  of  charity  property  without  the  consent  of  the  Attoi^r 
ney-G^eraly  and  his  fiat  is  necessary  previously  to  presenting  a 
petition  for  that  purpose.  Be  Bolle's  OharUy^  22  Law  J.  (N.  S.> 
Chan.  760. 

•  3.  AppoifiiUnent  ofpart^  to  execute  a  deed — Peer  qf  Parliament.'^ 
Where  a  peer  of  Parliament  had  been  ordered  to  execute  a  deed 
charging  certain  estates  and  property  with  a  jointure,  of  whidi 
estates  and  property  he  had  been  declared  a  trustee  so  far  for  his 
wife,  on  his  refusal  to  execute,  a  person  was  appointed  to  do  so  in 
his  place  and  stead.  Wellesley  ▼.  WeUeeley  ;  Mominffton  v.  Morm 
ington,  22  Law  J.  (N.  S.)  Chan.  966. 

TBIJSTEE  "RELIEF  ACXB.— 1.  Charge  on  real  eHate—Nof^ 
existence  of  trust, — Parties  claiming  the  benefit  of  the  Trustee 
Belief  Acts  must  be  within  the  express  words.  Purchasers  of  an 
estate  charged  with  the  parent  of  two  sums  of  500^.  will  not  be 
allowed  to  pay  the  money  into  court  in  exoneration  of  the  estate ; 
and  having  done  so,  upon  their  applying  to  have  it  invested,  the 
money  was  ordered  to  be  repaid  to  them,  upon  their  paying  the 
costs  of  the  petitioiL  Be  Buckley's  trust.  22  Law  J.  (N.  S.)  Chan. 
934.' 

'  2.  Deed-voll — Belease  of  condition  hy  a  mil. — ^By  a  deed  a  fund 
Wits  Hmited  in  trust  for  two  brothers,  !Fhomas  (who  was  in  India) 
and  WiUiam,  in  equal  shares ;  and  in  case  Thomas  should  die  intes- 
tate without  leaving  a  child  before  he  sliould  return  to  England, 
then  the  whole  was  to  be  in  trust  for  William.  William  died,  £mng 
bequeathed  all  his  property  to  Thomas,  and  made  him  his  executor. 
The  trustees  paid  the  money  into  court  under  the  Trustee  BeUef 
Act.  On  the  petition  of  Thomas:  Held,  that  the  condition  wad 
capable  of  release,  and  that  the  will  of  William  operated  as  a  release 
of  the  condition.  Whether  Soss  v.  Soss,  and  Cutnbert  v.  Purrier,  be 
recondleable  with  Doe  v.  Ghlover,  qtuere.  JSx  parte  Balmer^  5  De 
Gex<&Smale,  649. 

8.  Mortgage — No  subsisting  trust  within  the  Act.  —  Leases  were 
granted  to  A.  B.  for  certain  terms  of  years.  He  sub-demised  to 
C.  D.  for  the  terms,  less  ten  days.  C.  D.  mortgaged  to  E.  P.  <fe  Co* 
for  securing  money,  and  sub-demised  for  the  last-mentioned  terms 
less  one  day,  with  a  power  of  sale,  and  covenanted  to  assign  the 
last  day  of  each  term  to  a  purchaser.  The  mortgagees  (E.  P.  &  Co.) 
aold  to  G-.  EL  and  assigned  the  mortgage  terms.  Qt.  H.  then 
b(mght  of  A.  B.  the  improved  ground-rents,  and  took  an  assignment 
of  tne  leases  granted  to  him.  C.  D.  the  mortgagor,  bong  abroad, 
O.  H.  petitioned  under  the  Trustee  Act  (13  <fe  14  Yiet.  c.  60),  that 
the  Oourt  would  declare  the  last  day  of  each  of  the  terms  created  by 
tiie  underlease-  to  him,  vested  in  the  petitioner ;  but.the  Courts  con- 
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emmg  in  tiie  opiiiioii  of  one  of  liie  Tioe-CSuooefion^  dbnuased  the 
petition.    Be  Properes  Fwrehase^  22  Law  J.  (N.  S.)  Chan.  M8. 

4.  Survhinf  and  aeeruing  share — Fower  ta  appeitU  under  a  settle- 
ment— Consohdathn  taith  original  share, — ^Bj  a  aettiementi  tniBtees 
were  directed  to  be  poBseased  of  1,760Z.  in  trust  for  a  daughter^  and 
her  aoDa  at  twenty-one,  and  daughters  at  twent)r-one  or  maixiage. 
Like  trusts  of  two  other  sums  of  l^TGM.  were  decuired  for  two  other 
daughters  and  their  children.  Benefit  of  surviTorship  and  accruer 
between  the  three  daughters  and  their  children,  in  defitHiU  of  chil- 
dren, was  declared,  with  a  dedaration  that  the  proyisions  applicable 
to  the  original  shares  should  appfy  to  such  surviving  or  accrued 
shares ;  and  it  was  provided,  that  if  either  of  the  three  daughters 
should  die  without  having  Gt  leaving  anj  child  who  should  attain  a 
Tested  interest,  she  might  dispose  of  any  part  of  her  ^  share,"  not 
exceeding  one-third,  by  deed  or  wilL  On  the  death  of  one  of  the 
three  daughters,  her  share  accrued  among  the  survivors;  one  of 
the  survivors  then  died  without  achild^  and  appointed  by  will  '*  one- 
third  of  her  share  or  shares,  as  well  accrued  as  original,  in  the  said 
sum  of  5,28M.*'  l%e  trustees  paid  so  much  of  the  share  of  the 
testairix  as  had  accrued  into  court,  under  the  Trustee  BelidT  Act : 
Held,  that  the  previous  provisions  of  the  setdement  consolidated  the 
accrued  with  the  original  shares,  and  that  the  power  to  appoint 
overrode  the  whole  slure  thus  consolidated.  Be  Hutehmsofis  8et» 
tlemenif  ex  parte  Dtmn^  5  Pe  Oex  <fe  Smale,  681. 

TJJSTBOBN  PBESONS,  INTEEEST  OF.    See  Tbubteb  Act,  1. 

TJNEXECUTED  DEED.    See  Admhhstbatiok  o?  Estatb,  3. 

USITET.  —  Securittf  an  land —  Begistered  judgment.  —  Where 
money  is  lent  at  more  than  5L  per  cent,  interest  on  bills  and  other 
secunties,  not  being  the  security  of  land,  and  also  on  the. security  of 
land,  the  Court  will  uphold  the  transaction  as  to  every  part  except 
only  as  to  the  security  on  land,  which  would  be  void  under  the 
statute  2  &  3  Vict.  c.  87.  And  where  a  judgment  is  one  of  the 
secmdties  agreed  upon  between  the  lender  and  borrower  upon  tbe 
occasions  of  such  a  loan,  the  judgment  maybe  enforced  by.  execu- 
tion against  the  person  or  goods,  but  not  against  the  lands  of  the 
debtor.    Lane  v.  Horloeh,  22  Law  J.  (N.  S.)  Chan.  985. 

VENDOE  and  PUECHASEEL— L  Charitg  rent-charge— Fur- 
ehase/ar  value  without  notice — Laches,  —  In  the  year  1641,  a  rent- 
charge  of  8/.  was  granted  to  trustees,  and  made  payable  out  of  two 
pieces  of  marsh  land;  the  trusts  declared  were  for  charitable  purposes. 
The  last  trustee  died  in  1764,  no  new  trustee  had  been  appointed,  and 
it  was  not  known  in  whom  the  rent-charge  was  legally  vested ; 
it  was,  however,  paid  to  the  minister  and  churchwardens  of  the 
parish  by  the  successive  owners  of  the  land  until  the  year  1882, 
when  the  trustees  of  the  will  of  the  last  owner  sold  the  land  to 
the  defendant,  who  never  had  any  notice  of  the  rent-charge,  and 
never  made  any  payment  in  respect  of  it.    Upon  an  iitformatioD 
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and  billon  behalf  o£  the  charily:  Held^  that  the  defenoe  of  a'  pmv 

chase  for  value  without  notice  was  good.  The  principle  of  the 
Court  is,  neither  to  afford  assistance  nor  prejuoice  the  rights  of 
the  purchaser  for  vaLue,  but  to  leaye  the  parties  to  theirreznedy  at 
law ;  and  the  parish  having  neglected  to  obtain  new  trustees  of  the 
rent-charge^  uiis  bill  waa  dismissed,  but  without  costs.  JMomey^ 
Oeneral  y.  Wilkim,  22  Law  J.  (N.  S.)  Chan.  830. 

2.  JSqui^  qf  redemption-^  IllMitimaie  purchaser  ^^  Trustee ^^ 
Sscheat. — ^T.C,  the  executor  of  S.  £.,  purchased  the  equity  of  redemp- 
tion  of  an  estate  for  6152.,  subject  to  a  mortgage  in  fee  (whi^ 
contained  a  power  of  sale)  to  secure  the  repayment  of  800Z.  This 
security  was  transferred  to  Messrs.  A.  and  D.  T.  C.  was  illegitt- 
mate.  He  died  unmarried  and  intestate,  in  December,  1831.  S.  B. 
purchased  the  estate,  which,  on  the  12th  of  August,  1834i,  was  con- 
veyed to  him  in  fee  by  A.  and  D.,  the  mortgagees,  and  by  S.  A.,  the 
administratrix  de  bonis  non  of  S.  E.  The  deed  recited  that  T.  C. 
had  purdiased  the  estate  in  pait  with  the  money  of  S.  E.  T.  B.,  the 
purcnaser,  died,  and  his  estate  was  sold  under  the  direction  of  the 
Court.  Objections  were  taken  to  the  title,  because  their  mortgagees 
had  not  executed  their  power  of  sale  under  the  mortgage,  and 
because  no  person  claiming  through  T.  C.  had  conveyed  &e  estate, 
or  was  a  party  to  the  suit ;  because  there  was  no  evidence  showing 
tha^  T.  C.  was  ^]egitimate,'Or  that  he  died  without  heirs,  Or  that  he 
was  a  trustee  for  B.  E. ;  and  if  those  statements  were  true,  tbo  estate 
bad  escheated  to  the  Crown ;  and  because  the  equity  of  redemption 
had  not  been  foreclosed,  it  was  assets  for  the  paym^it  of  his  debts, 
and'  tins  personal  representative  was  not  before  the  Court.  The 
MssteaB  reported  that  a  good  title  could  not  be  made.  Upon  excep- 
tions to  his  report :  Held,  that  the  evidence  of  T.  C.  being  a  mere 
trustee  was  not  such  that  a  purchaser  could  be  compelled  to  take 
the  title ;  that,  assuming  T.  C.  had  a  beneficial  title,  the  equity  of 
redemption  had  not  es^eated  to  the  Crown ;  that,  as  the  equity  of 
redemption  might  possibly  be  assets  for  the  payment  of  the  debts  of 
T.  C.  generally  ana  on  covenant,  no  title  could  De  made  in  the  abpence 
of  the  legal  personal  representative  of  T.  C.  If  it  could,  then  mort- 
gagees having  the  legal  estate  might  hold  the  whole  property  against 
craters  discharged  from  the  equity  of  redemption.  The  exceptions 
Were  therefore  overruled ;  but  as  it  was  on  grounds  different  from 
ftose  on  which  the  Master  relied,  without  costs.  Beaie  v.  Symonds^ 
22  Law  J.  (N.  S.)  Chan.  708. 

8.  Misdescription  of  leaseholds — Sbec^  perfbrmdnee. — Customary 
leasehold  property,  held  for  a  term  oi  twenty-one  years,  was  described 
8B  customary  renewable  leasehold,  and  sold  suVjeot  to  the  usual 
condition  as  to  compensation  in  case  of  misdescription,  error,  or 
mistake  in  the  particulars :  Held,  on  claim  by  the  purchaser,  that 
the  error  was  one  of  description,  and  not  a  defect  of  title,  aaid 
that  the  plaintiff  was  entitled  under  the  condition  to  a  decree 
for  specific  performance;  and  an  inquiry  was  directed  in  respect 
of  the  compensation  for  the  difference  in  value  between  the  actual 
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and  the  stated  tenure  of  the  property.  N&wby  y.  Painter^  22  Law  J:; 
(N.S.)  Chan.  871. 

4.  Partieulars  of  sale — Sale  nnder  Court — Misrepresentation, — In 
a  sale  by  direction  of  the  Court,  the  particulars  of  sale  stated  that 
lot  12  comprised  a  house,  "  at  present  in  the  occupation  of  C.  at  a 
rental  of,  per  annum,  42Z."  The  purchaser  of  tnis  lot  paid  the 
deposit,  and  his  purchase  was  confirmed  hj  order  absolute,  and  he 
then  obtained  an  order  for  payment  of  the  remainder  of  the  purchase- 
money  into  court.  The  purchaser  afterwards  discoyered  that  C.  was 
not  tenant  to  the  yendors,  but  to  some  person  who  claimed  hj  an 
adyerse  title :  Held,  that  the  description  in  the  particulars  of  sale 
must  mean  that  C.  was  tenant  to  the  yendors  for  a  limited  period  at 
a  giyen  rent,  and  that  this  was  a  representation  so  different  from  the 
iacty  that  it  amounted  to  such  bad  faith  on  the  yendors'  part  as 
woidd  induce  the  Court  to  discharge  the  purchaser  from  his  contract. 
LaeUan  y.  Beynolds,  1  Kaj,  62. 

6.  Payment  hy  eheque — Non^esentatian  hv  request — Alleged 
laches — Bankruptcy  of  hankers — Where  a  yoid  cheque  was  giyen  by 
purchasers  and  receiyed  by  yendors  for  the  consideration-money  for 
an  estate,  and  presentation  of  the  cheque  was  delayed  by  the  yendors 
until  after  an  eyent,  which  neyer  happened,  at  the  request  of  the 
authorized  agent  of  the  purchasers,  and  the  bankers  became  bank* 
rupt :  Held,  that,  under  tne  circumstances  of  the  case,  there  were  no 
laches  in  the  non-presentation  of  the  cheque,  and  no  payment  or 
equitable  satisfaction  of  the  cheque ;  oud  further,  that  the  yendor 
was  entitled,  on  a  bill  filed  by  him  for  specific  performance  of  the 
agreement,  to  a  decree  for  that  purpose,  and  full  payment  of  the  con- 
sideration-money. Lord  Wardr,  Ooford,  Worcester j  and  Woher^ 
hampton  JtaUukxy  Company,  22  Law  J.  (N.  S.)  Chan.  905. 

6.  Specific  performance — Costs, — Where  a  purchaser  objects  to 
specific  performance  of  contract  for  sale  upon  other  grounds  than 
those  of  title,  and  fails,  and  the  yendor  does  not  make  out  his  title 
till  after  decree,  the  purchaser  is  liable  to  the  costs  of  the  yendor's 
suit  for  specific  performance,  except  the  costs  for  making  out  the 
yendor's  title.    Abbott  y,  Calton,  22  Law  J.  (N.  S.)  Chan.  936. 

7.  Valuers  and  umpire — Specific  performance. — ^A.  contracted  to 
sell  to  B.  certain  bleach- works  and  the  machinery  and  fixtures  belong* 
ing  thereto,  on  the  condition  that  B.  should  take  the  machinery  and 
fixtures  at  a  yaluation,  A.  and  B.  should  each  appoint  a  yaluer,  and 
that  the  yaluers  should  appoint  an  umpire  before  entering  on  the 
business  of  the  yaluation,  and  that  the  price  should  be  fixed  on  by  the 
yaluers,  or  the  umpire  in  case  they  differed.  A.  and  B.  appointed 
yaluers,  but  the  yaluers  did  not  appoint  an  umpire.  The  yaluers 
<3ould  not  agree  on  their  yaluation.  In  a  suit  by  B.  against  A.,  a 
specific  performance  of  the  contract  was  ordered,  and  the  case  was 
adjourned,  in  order  that  the  yaluation  might  be  made  by  the  Court. 
Jackson  v.  Jackson,  22  Law  J.  (N.  S.)  Chan.  873. 

8.  Will  made  prior  to  the  1  Vict,  c,  26 — Be-publication — Specific  per^ 
formance — C(wto.-*-TJpon  the  sale  of  anvadyowson  by  a  devisee,- the 


abdtrlict  disdo&ed  atitle  in  the  Leir-at-law'of  the  testator^  the  advewv 
json  having  been  purchased  after  the  date  of  his  will,  which  was  made 
prior  to  the  7  Wm.  4  &  1  Vict.  c.  26.  Upon  the  objection  being 
made  known,  an  instrument  of  re-publication  was  produced,  and  a 
statutory  declaration  under  the  5  &  6  Wm.  4,  c.  62,  was  made  by  the 
attesting  witnesses  of  its  due  execution.  The  purchaser  refiised  tc« 
complete  his.  purchase,  and  upon  a  biU  filed  by  the  v^ador:  Held, 
that  the  purchaser  coidd  only  be  compelled  to  complete  the  purchase 
upon  the  validity  of  the  document  bein^  proved  bjr  evidence,  :which 
would  enable  the  Court  to  establish  it  against  an  heuvat-Iaw,  and  that 
the  codicil  ought  to  be  proved  in  the  Ecclesiastical  Court ;  that  the 
purchaser  was  not  liable  te  pay  interest  upon  the  purchase-mcmey,  as 
the  title  was  not  complete  until  after  the  suit  was  instituted ;  but,  as 
the  defendant's  denial  of  the  validity  of  the  codicil  had  increased  the 
expenses  of.  the  suit,  the  decree  for  specific  performance  was  made 
without  costs.     Weddall  v.  Nixon,  22  Law  J.  (N.  S.)  Chan.  939. 

VOLUJ^TAET  SETTLEMENT.— 1.  Declaration  of  fruge^Irre- 
vocability. — A  creditor,  by  memorandum  in  writing,  without  power  of 
revocation,  directed  her  debtor  to  pay  part  of  his  debt  by  instalments 
to  herself  and  to  invest  part  of  the  residue,  by  like  instalments,  for 
the  benefit  of  certain  volunteers,  payable  to  tnem  after  her  decease. 
Sy  a  second  memorandum,  the  creditor  directed  her  debtor  to  con- 
tinue the  payment  of  the  debt  bv  similar  instalments  to  herself,  and 
not  to  accumulate  any  portion  or  it  for  the  cestui^  qiie  trust.  Both 
memorandums  were  written  by  the  debtor,  and  signed  by  the  creditor, 
.without  notice  to  the  cestuis  que  trust,  and  part  of  the  residue  settled 
by  the  first  memoraoidum  was  paid  to  the  creditor  by  the  debtor, 
according  to  the  directions  in  the  second  memorandum :  Hdd,  that 
the  first  memorandum  constituted  a  complete  declaration  of  trust  in 
favour  of  the  cestui*  que  trust,  and  was  irrevocable  by  the  settlor. 
JPaterson  v.  Mur^J^,  22  Law  J.  (N.  S,)  Chan.  882. 

2.  Valuable  consideration — I^roqf. — Where  a  voluntary  settlement, 
made  in  consideration  of  natural  love  and  affection,  also  purports  to 
have  been  made  for  divers  other  good  and  valuable  considerations,  the 
party  claiming  under  the  settlement  against  a  subsequent  mortgagee 
or  purchaser,  must  show  that  a  valuable  consideration  had  been  given 
for  the  settlement.  Semhle  secus,  if  primd  fade  it  appears  from  the 
deed  that  a  valuable  consideration  was  given,  in  which  case  the  onus 
of  disproving  the  consideration  will  lie  upon  the  party  disputing  the 
deed.     Kelson  v.  Kelson,  22  Law  J.  (N.  S.)  Chan.  745. 

WAED  OF  QOTTBIll.— Marriage  mtlmi^t  san4ition^Settlemeitt— 
Lapse  of  time — Jurisdiction,  ^In  1839,  A.  B.  married  a  ward  of  Court 
without  its  sanction :  Held,  in  1852,  that,  notwithstanding  the  lapse 
of  time,  the  Court  possessed  the  same  power  over  the  parties  which 
;it  would  have  had  on  an  application  shortly  after  the  marriage,  and 
which  it  possesses  in  every  case  of  the  marriage  qf  a  ward  of  Court 
without  the  sanction  of  the  Court ;  sulnect,  nevertheless,  to  the  due 
{protection  of  the  rights  and  interests  of  persons  who  have  come  into 


ette  811106  thai  pnoft.  A  mairwrn^MLaimmtf  the  himband.  being 
adult  and  the  wife  a  minor,  is  binmng  on  the  fonner,  though  not  on 
the  hitter.  In  1889,  A.  B.  married  a  ward  of  Court  without  leaTe. 
Artidea  were  executed  both  before  and  after  the  marriage.  In  1840, 
a  reference  was  made  to  approve  of  a  settlement,  but  nothing  was 
done  thereon.  In  1850,  the  parties  executed  a  settlement  of  the 
W[ife*B  real  estate,  without  the  sanction  of  the  Court.  In  a  suit 
instituted  by  the  wife  to  annul  the  articles  and  confirm  the  settle- 
ment :  HelcC  in  1852,  that  the  power  of  the  Court  was  not  affected 
by  the  li^se  of  time ;  that  the  parties  coming  to  the  Court  had  girai 
it  authority  to  do  what  was  right ;  and  that  a  reference  must  be  made 
to  the  Master,  to  report  as  to  the  propriety  of  the  settlement  of 
1850,  and  whether  it  ought  to  be  varied,  and  to  approve  of  a  set^- 
ment  of  the  wife's  personal  estate.    Owe  v.  Cbv0, 15  Beav.  227. 

"WTLL. — 1.  AMiuitytowifi — Dower — Election — Period  of  vesting 
— Bwnmorahip, — ^A  testator  bequeathed  all  his  personal  propertr  to 
his  wife,  and  he  gave  her  an  annuity  out  of  a  particular  nreehold 
estate.  He  then  devised  other  freehold  property  to  trustees,  with 
power  to  let  the  same  till  all  his  nephews  and  nieces  attained  twenty- 
one,  and  after  the  younsest  should  have  attained  that  age,  he  directed 
that  his  estates  should  be  sold,  and  the  proceeds  to  go  equally 
amongst  all  his  nephews  and  nieces,  except  two  spedally  named; 
Held,  that  the  widow  of  the  testator  was  not  entitled  both  to  the 
annuiiy  eiven  by  the  will  and  also  to  dower  out  of  the  real  estates, 
but  was  bound  to  elect :  Held  also,  that  the  nephews  of  the  testator 
who  died  after  attaining  twenty-one,  and  before  the  period  of  sale, 
took  vested  interest  in  the  proceeds.  Barker  v.  Sowerhy,  22  Law  J. 
(N.  S.)  Chan.  942. 

2.  Bequest  for  eeiooU — Mortmain  Aete. — ^A  testator  by  his  will 
directed  that  a  sum  should  be  invested  in  the  names  of  trustees,  npon 
trust  to  pay  the  income  for  the  maintenance  of  a  school,  to  be  esta- 
blished in  the  parish  of  W.,  and  declared  that  this  sum  should  not 
be  laid  out  in  the  purchase  of  lands,  his  expectation  being,  that  other 
persons  would  fdrnish  lands  and  buildings  for  that  purpose :  Held, 
that  the  bequest  was  valid,  and  not  void  under  the  Mortmain  Act. 
Catoood  V.  Thompson,  22  Law  J.  (K  S.)  Chan.  885. 

8.  Bequest  for  advancement  in  the  world — Umbarrassed  dreum- 
stances  rf  legatee, — ^A  testatrix  gave  IflOOl.  to  trustees,  to  pay  the 
interest  to  petitioner  for  life,  and  afterwards  the  capital  to  be  divided 
between  his  children.  There  was  also  a  power  to  the  trustees,  i£ 
they  should  think  fit,  to  advance  all  or  any  portion  of  the  1,000/.  for 
the  "  preferment,  advancement,  or  establishment  in  the  world,*'  of 
the  petitioner.  A  portion  of  the  l,O0OZ.  had  been  advanced  under 
this  power.  The  petitioner  had  had  twelve  children,  five  of  whom 
were  alive;  and,  beinff  in  embarrassed  circumstances,  now  asked, 
with  the  consent  of  the  children  and  of  the  trustees,  that  the  re- 
maining portion  of  the  money  might  be  paid  over  to  lum,  under  the 
power  m  the  will :  Held,  that  this  was  iK^t  such  a  case  as  was  con- 


templated  by  the  power.  Luard  ip.  Peam,  2S  lasw  J.  QS.  S.) 
Chan.  1069; 

4.  Bequest — FarfeUvre  am  onHc^afum  or  ineumbranee.-^A  testa- 
tor by  his  will  gare  to  trostees  a  sum  of  money,  upon  trust  to  invest 
and  pay  the  income  to  his  nephew  for  his  life,  weekly,  monthly^  or 
quart^ly,  as  they  should  think  fit.  The  testator  declared  that  hia 
nephew  should  not  have  power  to  anticipate,  assign^  or  encumber  the 
income  or  his  interest  therein,  or  any  part;  thereof,  and  declared  that 
if  he  did  so,  or  attempted  to  do  so,  the  trust  should  be  void.  The 
testator  declared  that  from  and  after  his  nephew*s  death,  or  any  such 
attempt,  the  trustees  should  hold  the  capital  as  part  of  the  residue. 
The  income  was  in  arrear,  and  the  nephew  assigned,  as  a  security  for 
money  lent  (so  far  as  he  lawfully  could  witiiout  creating  a  forfeiture 
of  his  interest  in  the  income  of  the  legacy),  all  money  due  to  him  on 
account  of  the  income,  but  not  any  future  income :  Meld,  overruling 
the  decision  of  the  Court  below,  that  the  restraint  did  not  apply  to 
income  due  at  the  time  pf  the  assignment,  but  only  to  future  income ; 
and  that  the  assignment,  so  far  as  it  applied  to  any  past  income,  was 
valid.     BeStulz,  22  Law  J.  (N.  S.)  Chan.  917. 

li,. Bequest  to  parents  and  children — Words  cf  settlement. — Ey  a 
gift  to  a  nerson  and  his  or  h^  children,  wh^i  children  are  in  exist* 
ence  at  tae  date  of  the  will,  the  parent  and  children  take  together, 
either  as  joint  tenants,  or  tenants  in  common,  according  to  the  par- 
ticular words  of  the  limitation.  But  if  there  are  superadded  words 
which  show  an  uitention  to  settle  the  property,  then  tne  parent  takes 
a  life  estate  only,  notwithstanding  the  existence  of  children*  Mason 
V.  Clarke,  22  Law  J.  (N.  S.)  Chan.  956. 

6.  Bequest  of  annmU^Idndtation  or  condition. — ^A  testator  be- 
queathed an  annmly  to  an  unmarried  woman,  for  the  term  of  her 
natural  life,  if  she  should  so  long  remain  unmarried :  Held,  that  the 

*  worda  created  a  limitation,  and  were  not  a  condition,  and  that  on  the 
marriage  of  the  annuitant  the  annuity  ceased.  Heath  v.  LewiSf 
22  Law  J.  (N.  S.)  Chan,  721. 

7.  Cancellation  of  part-^Frdbate. — ^A  testator  drew  cross  lines 
over  a  part  of  his  will.  There  was  no  evidence  as  to  the  time  when, 
or  the  drcumstance  imder  which  the  lines  were  drawn.  The  probate 
copv  of  the  will  given  out  by  the  Court  of  Probate,  was  a  fac^simile 
of  the  will,  with  the  cross  lines  drawn  over  it  in  the  same  manner  as 
in  thewilL  In  a  suit  for  the  administration'' of  the  estate  of  the 
testator :  Held,  that  the  part  within  the  cross  lines  was  to  be  taken 
as  part  of  the  will.     Oann  v.  Gregory,  22  Law  J.  (N.  S.)  Chan.  1059. 

8.  Charitalde  gift — C^  pros— A.  gift  by  will  to  a  particular  chari- 
table institution,  maintamed  voluntorily  by  private  means.  The  par- 
ticular institution  had  ceased:  Held,  that  the  gift  was  not  to  be 
disposed  of  as  a  charitable  gift  of  ey  pres,  but  failed,  and  fell  into 
the  residue.     Clarh  v.  Taylor,  X  Drewry,  642. 

9.  Codicils — Constritetum — Separate  gifts — Addition  or  substitU' 
Hon. — By  her  will,  a  testatrix  gave  1,0001.  stock  to  trustees,  upon 
trust  to  apply  the  div^nds  for  the  mamtenance  of  her  grand- 
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dabgliter.tottl  Ihe  '^ttaineS  twenly-t^Oy  and  then  in  thiflt  tat  Iw^ 
abfldutely;  but  if  she  died  under  twenly-two,  then  in  tnut  for 
testatrix's  children  living  at  the  granddaughter's  death.  By  a 
codicil,  the  testatrix  revoked  the  above  tro^,  and  in  lien  thereof 
directed  the  trustees  to  apply  the  dividends  for  the  maintenanGe  of 
the  granddaughter  until  she  attained  twenty-two,  and  then  in  trust 
for  her  for  life,  |br  her  separate  use ;  and  in  the  event  of  her  dying 
either  above  or-tinder  twenty-two,  leaving  lawful  issue,  in  trust  for  her 
children  eaually ;  but  if  she  died  without  leaving  lawM  issue,  then  in 
trust  for  tne  testatrix's  children  living  at  the  grandoaughter's  death, 
and  the  children  of  any  child  who  had  previoiuly  died.  By  a  subse- 
quent codicil,  the  testatrix  dedaied  that  she  liad  altered  her  views 
respecting  her  granddaus^hter  as  to  the  1,000Z.  left  in  the  will, 
which  (the  testatrix  now  thought)  might  prove  a  snare  for  her,  and 
the  testatrix  left  500^.  for  schooling  and  board:  Held,  that  the 
legacy  of  500Z.  was  given  in  addition  to,  and  not  in  substitution  for, 
tl^t  of  1,000Z.  given  by  the  codiciL  Sawrey  v.  .SuffUMy,  5  De  Gkx 
&  Smale,  698. 

10.  Construction — Children  of  airvivors. — ^A  testator  bequeatiied 
life  interest  in  four  distinct  funds  to  four  nieces  respectively,  and 
directed  that,  upon  the  decease  of  any  or  either  of  them,  the  prmdpaL 
of  the  fiind,  the  interest  of  which  was  to  be  received  by  her  or  them, 
should  be  held  in  trust  for  ''the  benefit  of  all  and  every  the  lawful 
children  of  her  or  them  so  dying,  and  of  the  survivors  or  survivor  of 
my  other  nieces,  hereinbefore  named,  in  equal  shares."  One  of  the 
nieces  having  died,  leaving  two  children:  Held,  that  her  fond  was 
divisible  among  these  children,  and  among  the  children  of  the  three 
other  nieces,  it  being  proper  to  give  some  force  to  the  word  ^  o^'Vand 
that  word  being  referable  to  the  word  ^  children,"  aa  the  last  antece^ 
dent.  Peacock  Vi  Stoekford,  15  Beavan,  73. 

'  11.  Conetruetion — Period  ofvesHng, — ^A  testator  bequeathed  the  in- 
jterest  of  his  property  in  the  funds  to  his  wife,  for  life  or  widowhood, 
and  the  capital,  at  her  death,  in  equal  shares  unto  and  among  the 
children  oi  his  brothers,  I.  and  E.,  and  of  his  late  brother  B.,  as 
should  be  living  at  the  death  or  second  marriage  of  his  wife.  By  a 
codicil  he  declared  it  to  be  his  wish  that  H.  M.  M.,  a  niece,  might 
have  her  share  equally  with  his  brothers  E.  and  S.'s  children :  Hdd, 
that  H.  M.  M.  took  her  share  absolutely,  and  not  contingently  upon 
her  surviving  the  tenant  for  life.  Bigge  v.  QithSi  ^  ^^  ^^tox  & 
Smale,  744. 

.  12.  Construction — JText  of  kin — Tenants  «n  common.— Bequest  of  a 
residue  to  A.  for  life,  with  remainder  to  such  persons  as  at  the  death 
of  A.  would  be  next  of  kin  of  the  testator  under  the  statutes  made 
for  the  distribution  of  the  effects  of  intestates :  Held,  that  the 
persons  entitled  under  this  description  took  as  tenants  in  common. 
I£om  V.  Coleman,  22  Law  J.  (N.  S.)  Chan.  779. 
.  13.  Construction — Inherited  estate — Devise  to  trustees  for  a  term, 
t— A.  B.,  by  his  will,  dated  in  1849,  devised  all  his  freehold  and  eofp 
hold  heredaitaments  in  the  county  of  D.,  which  had  or  nodght  thereafter 
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eome  into  his  possesmon  bjinheritajice  from  his  father,  to  trustees  for 
s  term  of  500  jeard,  upon  trust  to  provide  certain  sums.  The  testator 
died  possessed  of  the  Castle  Eden  estate,  in  the  county  of  D.,  which 
was  conveyed  to  him  by  his  father,  and  into  the  possession  of  which 
lie  entered  in  his  father  s  lifetime.  He  was  also  possessed  of  other 
estates  in  the  same  county,  which  were  devised  to  him  by  his  father's 
will,  but  which,  being  the  heir-at-law,  he  took  by  descent.  The  de- 
scended estate  was  not  sufficient  to  pay  the  sums  forwhichthe  500  vears 
term  was  created :  Held,  that  the  Castle  Eden  estate  was  not  included 
in  the  terms.  Wilkinson  v.  Bmoick,  22  Law  J.  (N.  8.)  Chan.  781. 
14..  Construction — Bemoteness — Separate  gift. — ^A  testator  directed 
his  executors  to  pay  the  sum  of  500Z.  apiece  "  to  each  child  that  may 
be  bom  to  either  of  the  children  of  either  of  my  brothers ;"  to  be 
paid  to  each  at  twenty-one :  Held^  upon  appeal,  that  this  was  not  a 
bequest  to  a  class,  but  to  each  individual  who,  at  the  testator's  death, 
might  answer  that  description.  The  plaintiff,  a  child  of  a  nephew, 
was  bom  six  months  after  the  testator's  death :  Held,  that  being  in 
esse  at  the  testator's  death,  he  was  within  the  description,  and 
entitled  to  a  legacy  of  5002.  Storrs  v.  Benbow,  22  Law  J.  CN.  S.) 
Chan.  823. 

15.  Construction — Period  of  survivorship. — ^A.  by  her  will  gave 
legacies  of  302.  each  to  the  surviving  children  of  her  sister  C.  N., 
and  then  save  the  residue  of  her  property  to  C.  N.  for  life ;  and 
after  h^  decease,  such  property  to  be  equally  divided  between  her 
surviving  children.  At  the  death  of  the  testatrix,  C.  N.  had  five 
children  living ;  and,  at  the  death  of  C.  N.  four  only  of  her  children 
aurvived  her :  Held,  that  the  words  "  surviving  children  "  in  the  gift 
of  the  residue  must  be  construed  *'  surviving  C.  N.,"  notwithstanc&g 
that  in  the  gift  of  the  legacies,  they  must  be  construed  as  surviving 
the  testatrix.     Neathway  v.  Beed^  22  Law  J.  (IST.  S.)  Chan.  809. 

16.  Construction — Bequest  ofa/iimuit%f — Children. — A  testator  save 
to  A.  an  annuity  of  6002.  for  her  life,  and  the  issue  of  her  body  law- 
fully begotten,  on  failure  of  which,  to  revert  to  his  (the  testator's) 
heirs ;  and  the  testator  requested  that  B.  and  C.  would  act  as  trustees 
to  A.,  so  that  the  said  annuity  might  be  secured  for  her  separate  use. 
A.  died  leaving  children :  Held,  that  A.  was  entitled  for  life  only  to 
the  annuity,  and  that  on  her  death  her  children  became  entitled  to 
it.  Knight  v>  Ellis,  2  Bro.  C.  C.  269,  commented  on.  Be  Winch's 
Trust,  22  Law  J.  (N.  S.)  Chan.  750. 

17.  Construction — Failing  residuarg  bequest — Trustee  Belief  Act. 
-^A  testator,  by  his  will,  directed  the  lease  of  his  residence  to 
be  converted  into  mo^ey,  and  invested  in  stdck,  'for  his  wife  to 
receive  the  interest  for  life,  and  that  she  should  receive  all  interest 
on  all  sums  of  money  that  he  might  have  on  any  note  of  hand,  bill, 
or  bond,  except  as  therein  mentioned.  The  testator  then  directed  a 
freehold  estate  to  be  sold,  and  the  produce  invested  in  stock,  and 
that  his  wife  should  receive  the  interest  of  the  same,  as  well  as  of  all 
stock  standing  in  his  name  at  his  deaths  At  the  decease  of  his  wife, 
the  testator  directed  all.  interest  and  dividends  to  be  invested  half- 
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jearly,  and  to  be  added  to  Bueh  stock  wUch  lie  baqpmllied  to  Us 
nephew,  which  stock,  and  all  accnmulatiazis  by  the  addition  of  aneli 
interest,  the  testator  declared  should  become  &e  property  of  faia 
nej^hew  on  attaining  twenty-one.  The  will  did  not  oontam  any 
residuary  bequest :  Held,  on  petition,  imder  the  Tnistee  Eeli^  Ac4 
that  the  nephew  was  entitled  to  the  stock  in  which  the  produce  of 
the  leaseholds  had  been  invested,  aa  well  as  the  stock  in  which  &e 
produce  of  the  testator's  freehold  estate  had  been  inrested.  It  is 
not  necessarr,  except  under  special  dreomstances,  to  set  out  in  a 

S^tition  undeir  the  Trustee  Kehei  Act,  the  whole  of  the  affidavit 
ed  by  the  trustee  on  payment  of  the  fund  into  court.    He  The 
Trusts  of  OurtMa  Will,  22  Law  J.  <N.  S.)  Chan..  104&. 

18.  Oanstruetian — Semainder  in  residue. — ^A  testator  bequeathed 
a  sum  of  5,0002.  in  trust  for  his  widow  for  li£»,  with  remainder  to  the 
separate  use  of  his  two  nieces  equally,  or  in  the  altematiyey  to  the 
children  living  at  the  death  of  the  tenant  for  life  of  such  of  the  nieoes 
as  should  die  in  her  lifetime^  as  tenants  in  common.  The  testidxir 
also  bequeathed  the  residue  of  his  funded  property  in  trust  for  his 
widow  for  life,  with  remainder  in  trust  for  the  benefit  of  his  two 
nieces  in  the  mamier  thereinbefore  directed  as  to  the  sum  ci^fiOOl. 
One  of  the  nieces  pre-deceased  the  testator,  leaving  three  children : 
Held,  that  the  children  of  the  deceased  niece  were  hot  Mititled  to 
the  moiety  of  the  residuary  funded  property  bequeathed  to  her,  and 
that  l^e  testator  died  intestate  as  to  that  moiety,  exo^  as  to  hia 
widow's  life  interest  therein.  Lwniey  v.  Bchins^  22  Law  J,  QS,  S.) 
Chan.  869. 

19.  Construction — Annuify — O^  cver^^Insuffhient  €siaie. — A 
testatrix  gave  A B.  an  annuily  for  hfe;  and  after  her  ''death the pdnci- 
pal  reverts  to  her  father  and  his  children."  The  investments  were  not 
to  be  altered  without  her  ccmsent,  the  overplus  of  the  income  to  go 
to  her  father  and  his  children :  Held,  overruling  a  decision  of  the 
Court  below,  that  this  was  a  gifb  of  an  annuity  for  life,  and  a  gift 
over  of  the  property  subject  to  the  annuity ;  that  the  case  was  ^at 
of  annuitant  and  legatee,  and  not  that  m  tenant  for  life  and  re- 
mainder-man.    Cfroljf  V.  Weld,  22  Law  J.  (K  S.)  Chan.  916. 

20.  Construction —  General  gift  of  ineome'-r-Interesi  tn  funA^ 
XHrecHons  for  conversion  {f  property^-^A  testator  gave  the  jresidtte 
of  his  estate  and  effects  to  nis  executors,  upon  trust  to  pay  the 
dividends  of  1,500Z.  stock  to  a  .lady  for  life,  ''  and  at  h^  decease^'* 
I  direct  the  dividends  arising  from  the  said  sum  to  be  equally  divided 
between  (his  wife  and  his  niece),  and  the  survivor  of  them ;"  and 
after  gifts  of  other  sums  to  other  persons,  he  gave  all  the  residue  "of 
his  estate  and  effects  to  his  executors,  to  pay  the  income  to  his  wife 
for  life,  and  at  her  decease,  as  to  10,000^.,  pirt  of  ike  readjo^  aa  his 
wife  should  apjpoint,  and  to  pay  the  income  of  the  residue  to  his 
niece  for  her  life,  with  limitations  to  her  children  and  others :  Hdd, 
that  the  rule  which  gives,  an  absolute  interest  in  the  fund,  wheroi 
there  is  a  general  gift  of  the  income,  is  not  a  very  strong  rule ;  and 
(the  Court  finding  out  the  testator's  meaning,  from  the  whole  will) 
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Ihat  upon  this  gift  tbe  enjoytnent  of  the  income  was  to  the  two  fi» 
life,  and  that  the  surnvor  was  entided  to  an  interest  of  the  same 
kind,  that  is,  for  her  life  only.  A  testator,  after  desiring  his  debts 
to  be  paid,  and  giving  small  pecnniarj  legacies,  gave  the  residue  of 
his  estate  and  effects,  ''whether  consisting  of  freehc^d,  leas^old,  or 
copyhold  estates,  ot  money  in  the  public  stocks,"  and  other  moneytr, 
to  trastees,  upon  trust  to  pay  me  dividends  of  several  sp^ified 
sums  of  stock  to  several  persons  named  for  life,  with  an  aosolute 
vemainder  over  as  to  one  of  these  suifis ;  **  and  as  to  all  the  rest, 
residue,  and  remainder  of  my  ^*eehold,  copyhold,  azkl  leasehold  estates, 
and  aH  other  my  estate  and  effects,"  upon  troist  to  pay  the  dividends, 
interest,  rents  and  profits,  and  annual  produce  thereof,  to  his  wife : 
Held,  upon  the  enumeration  of  particulars  in  the  last  general  gift, 
that  the  &eehdds,  copyholds,  and  leaseholds,  being  there  specified, 
were  not  to  be  converted,  but  were  to  be  continued  in  their  then 
netuai  investment,  and  enjoyed  by  the  tenant  for  life  in  specie,  though 
the  leasefablds  might  be  wearing  out ;  but  that  oth^  residue  of  the 
teia^tcnr,  consisting  of  insurance  and  canal  shares,  and  other  personal 
estate  not  being  therein  specified,  and  though  not  being  wasting  in- 
Testments,  must  be  converted:  Held  also,  that  the  personal  estate 
is  the  primanr  ^d  for  the  payment  of  the  debts  and  legacies,  and 
that  the  real  estate  is  a  subsidiary  fund  only  for  their  payment. 
Slann  v.  Sett,  5  De  Gez  &  Smale,  658. 

21.  €h»^uction — SequeH  of  remduwry  estaie.^^A  testator,  after 
ipmig  certain  legacies  and  annmties,  gave  and  bequeathed  all  the 
lest,  residue,  and  remainder  of  his  estate  and  effects,  whatsoever  and 
wfaeiosoever^  and  eveiy  part  thereof,  to  trustees,  upon  trust  to  invest 
in  their  names  in  the  public  funds,  or  at  interest  upon  Ghovemment 
tft  real  securities,  and  to  pay  the  interest  in  mannw  therein  men- 
tioned. The  will  contained  no  power  of  sale.  The  testator's  estate 
eonsisted  entirely  of  personalty,  except  two  shares  in  a  chapel,  whidi 
mete  realty :  Held,  that  the  real  estate  passed  under  the  residuary 
bequest.    PiMertan  v.  Martm^  22  Law  J.  (N.  S.)  Chan.  893. 

22.  Construction — Oift  of  residue — What  passes  as  ^estate  ant 
^ects^^ — ^A  testatOT  gave  and  bequeathed  all  the  rest  and  residue  of 
ins  estate  and  ^ects  to  trustees,  in  trust  to  collect,  get  in,  and 
teceive  the  same,  and  to  invest  the  same  in  the  fonds,  and  to  pay  the 
interest  thereof  to  a  lady  for  life ;  and  after  her  decease,  to  pay  and 
divide  the  said  residuary  estate  equally  amongst  her  eight  children : 
Held,  that  the  real  ests^  as  well  as  the  personalty  belonging  to  the 
testator,  passed  imder  this  clause.  D^JJmaine  v.  Moseleu.  22  Law 
J.(N.S.)Chan.97L 

28.  Oontf^sion — JSeal  estate — Lapsed  share  —  Bight  tf  heir.'^A 
testator  devised  real  estate  to  trustees  upon  trust  to  sell,  and  directed 
that  the  proceeds  of  the  sale  should  sink  into  and  be  deemed  part  of 
his  p^sonal  estate,  and  be  applied  acoordin^ly ;  and  he  bequeathed 
all  the  residue  of  his  personal  estate  (indtdmg  the  proceeds  of  the 
real  estate)  to  the  same  trustees,  upon  trust  for  his  seven  children, 
nommatim,  share  and  «hare  alike.     One  son  died  in  the  lifetime  \<»f 
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ihe  testator .  Held,  that  the  lapsed  'share  in  the  proceeds  of  the  real 
estate  went  to  the  testator's  heir-at-law.  AVliere  a  testator  directs 
his  real  estate  to  be  sold,  and  the  proceeds  to  go  as  his  personal 
estate,  the  conversion  will  be  absolute  for  all  the  purposes  of  the  will, 
but  the  direction  will  not  operate  so  as  to  change  the  character  of 
any  share  of  the  proceeds  undisposed  of  by  the  will.  Phillips  v. 
PhilUps,  1  M.  &  K.  649;  S.  O.  1  Law  J.  Eep.  (N.S.)  Chan.  214, 
overruled.     Taylor  v.  Tayhry  22  Law  J.  (N.  S.)  Chan.  742. 

24.  Sxeewtars^  liability — ^'  Heirs  of  their  bodies**  at  applied  to 
personalty — Further  directions, — ^A  testator  gave  all  the  residue  of 
nis  property,  of  what  kind  soever  and  wheresoever,  to  his  wife  for  life,' 
to  be  invested  in  the  public  funds,  in  the  joint  names  of  his  execu- 
tors ;  he  also  left  to  his  wife  his  business  of  a  dy^,  and  also  a  lease 
of  the  house  and  premises  in  Carpenter-street  for  twenty-one  years 
from  the  day  of  his  death ;  and  at  the  demise  of  his  wife,  the  rest  of 
his  property  to  be  equally  divided  among  his  three  remaining 
ilaugnters,  or  the  "  heirs  of  their  bodies  lawfidly  begotten,  should  they 
be  taken  away  before  our  demise  :"  Held,  that  all  the  testator's  pro- 
perty, freehold,  copyhold,  and  leasehold,  ought  to  have  been  sold  upon 
nis  death,  includuig  the  house  in  Carpenter-street,  subject  to  the 
lease  to  the  testator's  widow,  and  that  the  widow's  representatives 
were  liable  for  any  loss  occasioned  by  the  non-sale  at  that  period ; 
and  also  that  the  other  acting  executor  ought  to  have  joined  in  selling 
all  the  estates,  but  could  not  be  rendered  liable  for  any  ^oss  occa- 
sioned by  non-sale,  upon  this  bill,  as  the  parties  had  elected  to  take 
the  property  in  specie :  Held  also,  that  the  words  "  heirs  of  their 
bodies,"  when  applied  to  personalty,  mean  '*  children,"  who  would  be 
entitled  to  take  in  substitution  for  their  parents :  Held  also^  that  l^he 
Court  having;  directed  inquiries  as  to  who  were  the  ''  heirs  of  their 
bodies,"  and  such  heirs  being  interested  in  the  question  of  liability 
of  the  executors  for  loss,  it  was  competent  for  the  Court  to  determine 
that  question  upon  further  directions.  Fatienden  v.  Hohson^  Same  v. 
Church,  22  Law  J.  (N.  S.)  Chan.  697. 

25.  G^ft  to  children — Illegitimacy^ — A  testator  gave  a  legacy  to.  all 
the  children  of  his  late  nephew,  J.  L.  At  the  date  of  the  will,  J.  L. 
was  dead ;  J.  L.  left  one  legitimate,  and  two  illegitimate,  children : 
Held,  that  the  two  ille/zitimate  children  were  entitled  to  share  in  the 
legacy.     Leigh  v.  Byron,  22  Law  J.  (N.  S.)  Chan.  1064. 

26.  C^ft  of  residue — Feriod  of  vesting. — Testator  gave  all  her 
property  to  her  mother  for  life, .  and  at  her  decease  directed  the 
residue  of  her  estate  to  be  divided  equally  between  the  surviving 
brothers  and  sisters  of  the  testatrix.  The  mother  and  four  .of  the 
residuary  legatees  who  survived,  pre-deceased  the  testatrix :  Held,  on 
demurrer,  that  such  only  of  the  legatees  who  survived  the  testatrix 
were  entitled  to  her  residuary  estate.  Spurrell  v.  Spurrell,  22  Law  J. 
(N.  S.)  Chan.  1076.  -        - 

27.  Legacy — Survivorship — Feriod  of  vesting, — A  legacy  to  A.  for 
life,  remainder  to  two  persons  by  name,  share  and  share  alike,  with 
remainder  to  the  is^ue  of  such  as  should  be  dead ;  and  in  case  either 
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siiould  die  in  the  lifetime  of  A.  without  leaving  issue,  remainder  to  the 
survivor:  Held,  that  the  one  surviving  the  tenant  for  life  was  entitled 
to  the  whole  fund,  though* the  other  died  in  the  lifetime  of  the 
testator.     BeJDomvile's  Trust,  22  Law  J.  (N.  S.)  Chan.  94. 

28.  Limitations  of  real  estate — Period  of  vesting — Remoteness,-^ 
"W.  T.  by  his  will  devised  real  estate  to  trustees,  upon  trust  to  re- 
ceive the  rents  during  the  lives  and  life  of  the  survivor  of  all  the 
children  of  which  his  daughter  M.  Or,  had  or  should  have,  and  to 
apply  the  same  in  support  of  his  daughter  and  her  children  in  equal 
shares ;  and  when  any  of  her  children  should  attain  twenty-one 
during  the  minority  of  her  youngest  living  child,  the  share  of  such 
child  in  the  rents  should  be  paid  to  him  or  her;  and  when  the 
youngest  grandchild  should  have  attained  twenty-one,  the  savings  of 
the  rents  were  to  be  paid  amongst  his  grandchildren  then  living 
equally  (with  benefit  of  survivorship  among  his  daughter  and  the 
Survivors  and  survivor  of  the  grandchildren)  ;  but  in  case  anv  grand- 
child died  leaving  issue,  such  issue  was  to  take  the  parent  s  share ; 
and  in  case  his  daughter  should  be  living,  on  the  youngest  child  at- 
taining twenty-one,  to  pay  her  an  annuity  of  lOOZ.  for  her  life ;  and  to 
pay  the  rents  from  that  time  among  his  grandchildren  and  the  issue 
of  those  dying,  equally,  and  to  the  survivors  and  survivor  of  them, 
until  the  decease  of  the  longest  liver  of  his  grandchildren,  such  issue 
to  take  only  the  parent's  share ;  and  after  the  decease  of  such  sur- 
viving grandchild,  upon  trust  to  convey  estate  S.  unto  the  then 
eldest  living  grandson  of  his  daughter.  The  residue  of  his  real 
estate  was  then  to  be  sold  and  the  proceeds  divided  among  all  his 
great-grandchildren  (except  the  eldest)  equally.  The  testator  died  in 
1797.  His  daughter  had  six  children  living  at  his  death ;  two  of 
whom  died  unmarried  in  1800  and  1807  respectively,  and  one,  the 
eldest  son,  died  in  1837,  leaving  issue.  The  testator  s  daughter  died 
in  1801.  Upon  a  suit  instituted  by  J.  0-.,  the  youngest  grandchild : 
Held,  upon  appeal,  substantially  confirming  the  decree  below,  that 
the  testator  contemplated  that  all  the  children  of  M.  G.  to  be  bonl 
at  any  time  until  an  existing  child  should  attain  twenty-one,  were  to 
have  the  benefit  of  the  trust.  That  the  testator's  grandchildren  took 
life  estates  only  as  tenants  in  common,  and  that  the  trusts  substi- 
tuting the  issue  for  the  parents  after  the  youngest  child  attained 
twenfy-one,  were  void  for  remoteness ;  that  the  trusts  of  the  estate 
after  the  death  of  the  last  survivor  of  the  children  of  M.  G.  were  also 
void  for  remoteness ;  and  that  the  trusts  of  the  produce  of  the  residue 
<^  the  real  estate  were  also  void  for  remoteness.  A  decree  directing 
the  trusts  of  a  will  to  be  carried  into  execution,  does  not  imply  that 
the  trusts  are  valid.     Oooch  v.  Oooch,  22  Law  J.  (N.  S.)  Chan.  1089. 

29.  JMisdescrvption  of  legatee, — ^A  testator  bequeathed  the  residue 
of  his  personal  estate  to  his  two  brothers  and  his  niece,  the  daughter 
of  his  sister  Sarah,  who  had  died  before  the  date  of  the  will,  leaving 
an  only  child,  a  son,  and  never  having  had  any  daughter :  Held,  on 
petition  of.  the  son,  under  the  Trustee  Eelief  Act,  that  the  son  was 
entitled  to  the  share  expressed  to  have  been  bequeathed  to  the 
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dsogliter  of  Im  mother.      Ux  parte  Waud  and  otien,  re  SSekife 
Trwi,  22  Law  J.  (N.  S.)  Chan.  1044. 

80.  Money  directed  to  he  raised  hf  mortice — Maeier*a  reparl 
recommendmg  a  eale — Non-eof^firmation. — A.  testotor  cKreeted  moneys 
required  for  the  piirpoaes  of  his  will  to  be  raised  by  mortgage  of  part 
of  his  real  estate :  tne  Master  found  that  the  money  coola  bq  more 
advantageously  raised  by  a  sale  of  part  of  the  estate  ;.  but  the  Court 
declined  to  direct  a  sale.,    Drake  ▼.  Whitmaref  5  De  6ex  &  SmaLe,  619* 

31.  Mortmain  Aete — Chnerai  trust  fir  endowment  qf  ekurchee — 
A  testatrix  directed  her  executors,  as  opportaoi^  might  offer,  to 
apply  the  residue  of  her  personal  estate,  or  suchpaci^sBi  h^  hmioi^^ 
be  legally  applied  to  such  purposes,  in  the  endowmmit  cS  dtstoA 
churches  and  chapels  in  populous  places^  so  that  the  poor  mig^t  have 
the  Qospel  preached  to  them ;  and  the  testatrix  expressed  h»  wish 
that  a  preference  should  be  given  to  those  parishes  the  churdies  of 
which  were  under  the  patronage  of  the  trustees  of  her  late  fi^end  the 
Bey.  Charles  Simeon,  and  other  similar  trusts :  Held,  not  to  be  a 
gift  within  the  Statutes  of  Mortmain.  Edwards  v.  HalL  22  Law  J. 
(N.  S.)  Chan.  1078. 

82.  Power  to  executors  to  carry  on  testator^ s  Iusmess'--Fledgimg 
assete — Baron  and  feme. — A  testator  gave  to  his  wife  A.  aa  uuawty, 
charged  on  all  his  real  and  personal  estate,  and  then  gave  all  his  real 
and  personal  estate  to  A.  and  B.,  upon  trust  for  his  son  J.  absohxtdiy  ^ 
but  directed  that,  if  J.  should  die  under  twenty-one,  the  whole  ^otud 
go  to  A.  The  testator  appointed  A.  and  B.  his  executors^  and  di- 
rected his  executors  to  continue  his  business  of  a  coal-propnetor. 
during  his  interest  in  certain  mines,  and  declared  that  tlusy  should 
not  be  liable  for  any  loss  to  his  estate  in  carrying  on  such  trade,  and 
that  they  might  compound  debts  aaxd  settle  aU  matters  relating  to  \m 
estate.  The  testator  at  his  death  was  entitled  to  a  lease  of  the.  minea 
mentioned  in  the  will,  for  a  term  of  jrears,  of  which  eiffht  years  were^ 
then  unexpirecL  The  testator  died  in  1844:  HeU,  that  during  the 
eight  years  after  the  death,  the  executors  had  the  power  of  ple^^isg^ 
the  real  estates  of  the  testator  for  the  purpose  of  carrying  on  the 
trade.  In  a  suit  relating  to  the  property  of  a  wife,  the  evidence  of 
her  husband  is  not  admissible  against  her.  M^J^eUlie  v.  Jleton^ 
22  Law  J.  (N.  S.)  Chan.  820. 

38.  JPreeaUny  words — Trust — Jjbsolute  gifts. — ^Testator  by  hia 
will  gave  certam  shares  of  freehold  and  leasehold  houses  to  his  wife^. 
for  her  sole  use  and  benefit,  begging  and  requesting  at  hev  death  she* 
would  give  and  bequeath  the  same,  in  such  shares  as  she  should  t^mk 
proper,  and  unto  such  members  of  her  own  funilv  aa  she  should  think 
most  deserving  of  the  8ame&  He  gave  her  all  his  moneys  in  the 
funds,  and  all  the  money  he  might  be  entitled  to,  for  her  sole  use 
and  benefit,  begging  and  requesi^ig,  that  at  her  death  ahe  would  give 
and  bequeath  what  should  be  semaitning,  m  such  sums  as  she  sh^d. 
think  proper,  unto  such  members  of  her  own  and  his  fimiily  that  she 
should  thmk  most  deservingi^.  and  were  entitled  to  the  same.  He  made 
a  codicil,  by  which  he  gai[e,  in  terms,  his  reuduary  estate'  to  hip  wife : 
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Bold^tlM^  both  a»  to  the  fteefaotd.  and  leoaehotd  yteiwrtf  and  thd 
jxkon^B^  there  wa^  no  tnist,  but  his- wife  took  absomtdy.  Gheeny, 
JKmdm,  1  Dnewjy,  946, 

84-  Frjom^ agaiimt  marrimemth particular parti(»^ — ^Dechiratiott 
ill  a  will  that  it  should  not  be  lawM  for  the  trustees  to  pajr  to  the 
tefttotor'fl  80^  the  tfams  bequeathed  to  them^  or  to  permit  them  to 
enter  into  poweasion  of  the  real  estates  derided  to  them^  until  thej  had 
executed  a  oondnot  to  mairjor  oohabit  with  theur  cousins,  will  not^ia 
»  case  of  doubtful  Umittttion  over,  be  regarded  by  the  Couity  wh^re  the 
time  of  pa;m«;it  and  vesting  has  arrived,  and  the  event  intended  to 
be  guarded  against  has  not  happened.  JPoole  v.  Bott^  22  Law  J. 
(N.  S.)  Chan.  104fi. 

.  3^,  BdatumA — Qift  to  a  dan — Period  of  aseerkiimnent — ^Bequest 
to  A.  for  life^  and  aSbarwards,  in  an  event  (which  happened),  the 
testator  directed  advertis^nenta  to  be  made  for  his  relations;  to  such 
onfy  of  whom  as  should  claim  within  two  months,  he  left  the  pxx>^ 
perty,  to  be  divided  according  to  tiie  diacretion  of  his  executors.  The 
executors  died  in  A.'a  lifetime :  Held,  that  the  next  of  kin  of  the 
testator,  according  to  the  statute,  took  equally,  and  that  the  class 
ware  to  be  ascertained  at  the  death  of  A.,  and  not  at  the  death  of  the 
testator.  Tiffi»  v.  Longman^  15  Beavan,  275. 
.  36.  Bemotenen  cf  gift — OhilAren  of  grandchUdrm, — ^A  testator 
glkve  and  devised  to  Isrusteea  all  his  freehold,  leasehold,  and  personal 
property,  upon  tvust  to;  sell,  and  the  money  arising  firom  such  sale 
was  to  be  invested  for  the  benefit  of  his  three  daughters,  the  interest 
tfacQt^eof  tdbepe^  to  eaeb  6f.  I^em  for  their  lives,  and  on  the  decease 
of  each  oi  them,  on^half  of  the  fiind  or  share  to  be  paid  ta  the 
dildren  of  each  daughter  so  dying,  at  the  age  of  twfimtyone,  and  the 
other  half  to  such  grandchildren  ^  life  only,  and  afterwaerds  to  theiz 
chiikdreki  at  tw^ity-one  t  Held^  that  the  gift  to  the  children  of  graikU 
children,  was  void  for  remoteooess;  that  the  daughters  did  not  take 
an  absolute  interest  ^  and  that  the  undisposed  of  portion  o£  the  real 
prope^y  went  to  the  te8tat(»r'a  heir.  Whitehead  v.  BenneL  22,  Law  J; 
iN.S.)  Chan.  102a 

37.  Termt  of  he^^iteet — Jbntereet — Qift  of  the  prineifah — ^A  testa* 
tnx  directed  h^  executors  to  pay  to  or  permit  and  sufler  M.  8.  or 
hat  assigns,  to  take,  receive,  &c.,  the  interest  of  her  residuary 
estate,  She  afteirwarda  said,  '^  and  &omi  and  after  the  death  of  M.  &" 
fihe  gavo  to  several  persona  by  name  lfiQOl.t  Hekl,  that  the 
bequest  to  M.  S.  waa  not  confined  to  a  life  interest^  but  that  the  gift 
being  of  the  interest,  without  limit  as  to  its  oontinnanee,  the  principal 
fwaod.  Jhniagey.Baikgj  22  Law  J.  (K  St)  Chan.  977. 
.  38«  Tenm  ^  aceumulatio9§ — Thelh«m  Act — Testator  directed 
his  residuary  property  to  be  accumulated  during  the  lives  of  his 
duldren  naxned  in  the  will,  and  the  life  of  the  survivor,  and  tiien  to 
be  equally  divided  amongst  hia  grandchildren,  if  more  than  one,  and 
if  but  one,  then  ail  to  that  one  grandchild :  Held,  that  the  abases  of 
the  fffandchildj^en  wi^^  not  portions  within  the  2nd  section  of  the 
TheUusoQ  Aet.  Burt  v.  SUm^  22  Jam  J.  (N.  S.)  Cfaan^  1371. 
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89.  Unmarried  damhtsr  not  to  inelitde  a  widow. — A  legacy  to  tiie 
80I1B  and  unxnamed  ^nghters  of  A. :  HiBld,  tbat  a  dssaght&t  of  A., 
vho  was  a  widow  at  the  death  of  the  testator,  was  not  artitled  to 
a  share  of  the  legacy.  SaU  t.  Bobertson^  22  Law  J.  (N.  8.) 
Chan.  1054. 

40.  Words  of  limitation — Issue. — A  devise  to  A.  for  Hfe^  renuunder 
if  A.  should  cue  leaving  issue,  to  her  said  issue,  to  be  distributed 
between  them,  share  and  share  alike,  as  three  gentlemen  learned  in 
the  law  shoidd  a£Bx  the  same ;  but  if  A.  should  die  leaving  no  issue; 
in  trust  to  sell  and  divide  the  proceeds  between  the  giandchildroi  of 
B.  and  C,  share  and  share  alike ;  but  if  D*  should  outlive  A.,  then  a 
part  not  to  be  sold  till  after  the  decease  of  D. :  Held,  that  A.  took 
an  estate  tail ;  that  the  gift  to  the  issue  was  not  an  absolute  interest, 
for  the  power  of  distribution  was  not  a  power  to  limit  the  estate  they 
wore  to  take,  but  only  to  divide  the  land  among  them ;  but  that  the 
gift  over  was  upon  an  indefinite  fiulure  of  issue,  notwithstanding  the 
reference  to  D.'s  surviving  A.,  which  might  tend  to  show  that  the 
gift  over  was  to  take  e^t  on  a  failure  of  issue  at  A.'s  death. 
*'  Issue  "  is  primd  facie  equivalent  to  "  heirs  of  the  body ;"  but  the 
Court  leans  aefainst  so  construing  it,  when  there  are  other  expres* 
sions  in  the  will  to  control  that  meaning.  If  words  of  limitation  be 
superadded  as  a  gift  to  issue  and  their  heirs,  the  issue  take  as  pur- 
chasers in  fee-simple,  and  a  gift  over  on  a  general  fsulure  of  issue 
operates  nothing.     Kavanagh  v.  Morland,  1  £ay,  16. 

WINDING-UP  ACTS.— 1.  Joint-stock  trading  partnership— JTon- 
liability  as  contributors. — ^A  shareholder  in  a  ;|omt-stock  company 
became  bankrupt.  The  joint-stock  companycontmued  for  a  year  suIh 
sequent  to  the  bankruptcy  to  cany  on  its  business,  and  then"  stopped ; 
and  its  affairs  were  ordered  to  be  wound  up  under  the  Winding- 
up  Acts.  By  the  company's  deed  of  settlement,  the  assignees  of 
saaj  bankrupt  shareholder  were  authorized  to  sell  his  shares.  The 
assignees  of  this  bankrupt  shareholder  did  not  avail  themselves  of 
this  provision.  The  Master  placed  the  names  of  the  assignees  upon  the 
list  of  contributories,  as  liable  in  respect  of  the  bankrupt's  estate  up 
to  the  bankruptcy,  on  which  the  assignees  disclaimed.  The  Master 
then  placed  the  name  of  the  bankrupt,  who  was  certificated,  upon  the 
list,  as  liable  in  respect  of  calls  made  subsequent  to  his  bankruptcy: 
Held,  that  shares  in  a  joint-stock  partnership  were  not  property,  as 
the  shares  in  an  incorporated  company ;  hut  that  they  were  an 
interest  determinable  on  bankruptcy,  and  that  the  bankrupt's  name 
ought  not  to  be  on  the  list  in  respect  of  liabilities  subsequent  to  his 
bankruptcy.  Ee  The  Liverpool  Marine  Assurance  Company^  Gfreen" 
shield's  case,  5  De  Gez  <&  Smale,  599. 

2.  Mortgage  of  company's  land^Insufflciency  on  sale — lAdbUvty  cf 
official  manager, — Upon  the  formation  of  a  joint-stock  company, 
two  of  the  members  advanced  part  of  the  purchase-money  for  the 
land  required  for  the  concern,  upon  a  moitgage  to  a  trustee  for 
them,  when,  the  land  was  conveyed  in  trust  for  the  company.     The 
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mortgage  was  afterwards  transferred  to  strangers.  The  company 
being  wound  up  under  the  Winding-up  Acts,  the  transferees,  by 
arrangement  with  the  official  manager,  sold  the  land,  which  did  not 
realize  sufficient  to  pay  the  mortgage  debt,  and  proved  for  the 
deficiency  as  creditors.  Being  unable  to  obtain  payment  from  the 
official  manager,  they  filed  a  biU  against  him :  Held,  upon  demurrer, 
that  payment  of  the  debt  was  properly  enforceable  by  suit  in  equity 
against  the  official  manager,  and  that  the  plaintiffs  were  not  precluded 
from  instituting  such  a  suit  by  the  proceedings  under  the  mnding-up 
Act.    l^ampwn  v.  Norris^  5  De  Gex  &  Smale,  686. 
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Comprising  the  Cases  (net  preyionBly  inserted)  contained  in  tiie  following 

S«ports  :- 


23  Law  Journal  (N.  S.),   parts   1, 
2,  and  3. 

8  Exchequer  Eeports,  part  5. 

9  Exchequer  Ileports,  part  2. 

16  Queen's  Benen  Eeports,  part  5. 


2  Queen's  Bench  Eeports  (Ellis  & 

B.)>  parts  2  and  3. 
12  Common  Bench  Eeports,  parts  2, 

3,  4,  and  5. 


ACCOUNT  STATED.— 1.  Emdence  te  9UfporU—A.  promissory 
note  was  given  by  the  defendant  to  the  plaintiffs  in  1840,  payable 
five  years  after  date,  for  value  received :  Held,  that  it  was  eviaence  of 
an  account  stated,  against  which  the  Statute  of  Limitations  did  not 
commence  running  until  the  maturity  of  the  note.  A  special  verdict 
must  find  the  facts,  and  not  consist  of  a  mere  statement  of  evidence. 
Fryer  v.  Eoe,  12  C.  B.  437. 

2.  Trustee  and  cestui  que  trust, — The  plaintiff  executed  a  written 
contract  of  absolute  sale  of  some  goods  to  the  defendant ;  he  after- 
wards sued  the  defendant  for  a  sum  which  he  contended  was  due  to 
him  from  the  proceeds  of  the  goods  as  a  balance  after  repaying  the 
amount  advanced  by  the  defendant  on  their  security.  The  plaintiff 
gave  evidence  that,  on  the  sum  being  demanded  by  the  plaintiff's 
agent  as  the  balance  out  of  the  proceeds,  the  defendant  admitted 
the  correctness  of  the  amount,  and  said  he  would  pay  it  over :  Held, 
that  though  the  sale  was  absolute  in  law,  there  was  evidence  that  it 
was  accompanied  by  a  trust  that  the  defendant  should  account  for  the 
proceeds,  and  that  the  facts  showed  a  sufficient  consideration  for  the 
account  stated  by  the  defendant  to  entitle  the  plaintiff  to  recover  the 
balance  on  the  count  for  money  due  upon  an  account  stated.  Howa/rd 
V.  BrovtmUll,  23  Law  J.  Q.  B.  23. 

ACTION  BY  SEEVANT  OF  EAILWAT  COMPANY.— 
IfiQwry  sustained  in  the  course  of  his  employment  through  fault  of  the 
company. — The  plaintiff,  who  was  in  the  employment  of  the  defendants, 
a  railway  company,  his  duty  being  to  attach  the  carriages  of  the 
luggage  trains  to  the  locomotive  engine,  was  thrown  under  the 
carriages  and  severely  injured.  There  was  evidence  that  the  com- 
pany's staff  for  the  performance  of  this  work  was  not  sufficient,  but 
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the  plaintiff  had  been  employed  in  this  particular  service  for  several 
months  prior  to  the  accident,  and  had  not  made  any  complaint  on  the 
subject  to  the  company:  Held,  that  the  company  was  not  liable 
under  such  circumstances :  it  is  not  a  question  for  the  jury  whether 
the  number  of  servants  employed  by  the  company  is  sufficient  for  the 
performance  of  the  work.  Skij)>p  v.  The  JSastern  Counties  Railway 
Company,  9  Exch.  223. 

ARBITRATION. — Award^ — Finality — Costs  of  making  stdmission 
a  rule  of  court — Executors, — A  submission  to  arbitration,  to  which  the 
plaintiff  and  defendants,  who  were  executors,  and  two  other  persons 
were  parties,  provided  that  the  costs  of  the  agreement,  and  of  the 
reference,  and  of  the  arbitration  and  award,  and  of  making  the 
submission  a  rule  of  court,  should  be  in  the  discretion  of  the  arbi- 
trators. The  award,  after  directing  certain  things  to  be  done  by  each 
party,  provided  that  the  costs  of  the  agreement  and  of  the  reference, 
and  of  the  award,  should  be  paid  equally  by  the  plaintiff  and  defen- 
dants in  the  action,  and  that  the  costs  of  making  the  submission  a 
rule  of  court  should  be  paid  by  the  party  disobeying  the  award,  and 
obliging  the  same  to  be  made  such  rule  of  court :  Held,  that  the 
award  was  void  for  not  finally  ascertaining  who  was  to  pay  the  last- 
mentioned  costs.  In  an  action  on  an  award,  the  defendants  pleaded 
by  setting  out  the  agreement  of  reference  and  the  award,  and  averring 
that  the  said  award  was  not  final.  Issue  being  joined  thereon: 
Held,  that  upon  a  special  verdict  finding  the  agreement  and  award  as 
set  out,  the  award  might  be  held  void  for  not  finally  deciding  as  to 
the  costs  of  making  the  submission  a  rule  of  court,  which  by  the 
submission  was  left  in  the  ordinary  way,  in  the  discretion  of  the 
arbitrators.  Williams  v.  Wilson  and  other  executors,  23  Law  J. 
Exch.  17. 

AREEST  ON  ^TJ^jy AX. —Habeas  corpus  — Stat  29  Car.  2, 
c.  7,  s,  6. — Detainer  under  successive  warrants — Parties  when  identical 
— Proceedings  against  town  clerJcy  under  stat,  5^6  Wm,  4,  c,  76,  s.  60. 
— E.  having  been  dismissed  from  the  office  of  town  clerk  of  the 
borough  of  L.,  was,  at  the  instance  of  the  town  council,  convicted 
before  two  justices,  under  stat.  5  &  6  Wm.  4,  c.  76,  s.  60,  of  wilfully 
refusing  to  deliver  account-books,  &c.  after  notice ;  and  thereupon  the 
justices  issued  their  warrant  for  the  imprisonment  of  E.  in  the 
common  gaol  of  the  county  of  S.,  within  which  L.  was  situate, 
which  was  delivered  to  P.,  who  arrested  E.  on  a  Sunday,  and  on  the 
next  day  delivered  him  to  the  keeper  of  the  gaol  at  S. :  Held,  that 
this  was  substantially  a  civil  proceeding,  and  the  arrest  therefore 
illegal,  under  stat.  29  Car.  2,  c.  7,  s.  6 ;  and  that  the  detention  was 
not  made  legal  by  the  delivery  to  the  keeper,  after  the  arrest,  of 
another  warrant  upon  the  same  conviction.  These  two  warrants 
having  been  returned  to  a  habeas  corpus  ad  subjiciendum,  the  Court 
received  an  affidavit  that  the  arrest  took  place  on  a  Sunday,  and 
ordered  the  prisoner  to  be  discharged  from  custody  under  the  two 
warrants.     Before  the  keeper  received  the  order,  another  warrant 
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was  delivered  to  him  for  the  imprisonment  of  E.  upon  his  conviction 
bjr  two  justices  for  not  delivering  to  the  council  actmg  as  paving  com* 
missioners  under  a  local  act,  account-books,  &c. :  Held,  that  this 
being  substantiallv  a  proceeding  by  the  same  parties,  did  not  warrant 
the  detention.  After  the  keeper  received  the  order,  but  E.  not 
having  been  discharged,  the  sheriff  of  S.  lodged  with  the  keeper  hia 
warrant  under  a  ca.  sa.  at  the  suit  of  H.  against  E. :  Held,  that  E. 
might  be  lawfuUj  detained  under  the  ca.  sa.,  no  collusion  appearing 
between  the  sheriff  or  H.  and  the  town  council.  Eggmgton^B  case^ 
2  Q.  B.  717. 

And  see  MuinciPAL  Coepobatiow. 

ATTOENET. — Negligence — Bankruptcy  Act. — Execution  on  a 
judgment  at  the  suit  of  M.,  having  been  issued  against  8.,  a  trader, 
S.  petitioned  the  Court  of  Bankruptcy  for  protection  under  the  12 
&  13  Vict.  c.  106 ;  and  the  Court,  under  section  213,  made  an  order 
directing  that  his  estate  and  effects  should  be  possessed  and  received 
by  the  official  assignee,  and  be  taken  possession  of  by  the  messenger. 
The  attorney  to  the  execution  creditor,  with  the  oiowledge  of  this 
and  on  a  representation  bv  the  defendant,  who  was  also  a  creditor  of 
S.,  that,  if  he  would  withdraw  his  execution,  all  the  other  creditors 
would  concur  in  an  arrangement  with  S.,  advised  that  S.  should 
make  an  assignment  of  his  estate  and  effects  for  the  benefit  of  all  hia 
creditors ;  upon  which  the  defendant  desired  the  attorney  to  prepare 
the  assignment,  and  it  was  prepared  accordingly.  Some  of  the  credi- 
tors having  refused  to  sign  the  deed,  it  became  useless,  and  S.  was 
subsequently  made  a  bankrupt.  The  attorney  having  sued  the 
defendant  K)r  the  costs  of  preparing  the  deed :  Held,  that  the  effect 
of  the  order  of  the  Court  of  Banbruptcy  under  the  213th  section, 
was  not  to  vest  the  estate  of  S.  in  the  official  assignee  nor  in  the 
messenger ;  and  that  the  attorney  was  not  guilty  of  ignorance  in 
advising  the  defendant  that  S.  should  make  the  assignment,  as  it 
would  have  been  operative  had  all  the  creditors  concurred,  notwith- 
standing the  order  of  the  Court  of  Bankruptcy.  Leuois  v.  ColUvrd^ 
23  Law  J.  C.  B.  32. 

ATTOENET'S  BILL,— Reference  to  Master  for  taxation  after 
j>agfnent.— Where  an  attorney's  bill  has,  after  payment,  been  referred 
to  the  Master  for  taxation  by  a  judge's  order,  under  the  power  given 
for  that  purpose  by  the  6  &  7  Vict.  c.  73,  s,  41,  the  Court  wifl  not 
review  the  matter  in  a  case  where  the  amount  of  the  bill  is  not 
stated,  inasmuch  as  the  matter  in  dispute  may  not  be  worth  the 
expense  of  the  proceeding.     Be  Dearden,  9  Exch.  240. 

ATTOENET  STEIKING  OFF  THE  BOLLa.—Service.—A 
rule  nisi  to  strike  an  attorney  off  the  roll  after  he  has  been  struck  off 

the  rolls  of  the  other  courts,  must  be  served  personally.    Be 

23  Law  J.  Exch.  24. 

A-WAJBLD.-r- Informal  direction  as  to  entry  of  verdict. — An  action 
of  ejectment  (before  the  passing  of  the  Common  Law  Procedure  Act), 
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upon  the  demise  of  A.,  and  the  joint  demise  of  B.  and  C,  was 
referred  by  a  judge's  order,  after  issue  joined,  to  the  award,  final  end, 
and  determination  of  S.,  the  costs  of  the  cause  and  reference  to  abide 
the  event.  The  arbitrator,  after  reciting  the  order  of  reference, 
awarded  as  follows :  ^'  I  award  and  determine  that  the  verdict  in  the 
said  cause  be  entered  for  the  lessors  of  the  plaintiff :"  Held,  per  Maule 
and  Talfourd  J  J.  (dissentiente  Williams  J.),  in  an  action  by  the 
lessors  of  the  plaintiff  against  the  defendant,  to  recover  the  costs, 
and  the  arbitrator  having  used  words  which  had  no  technical  mean* 
ing,  must  be  understood  to  have  finally  determined  the  cause  in 
favour  of  the  lessors  of  the  plaintiff.  Law  and  others  v.  Blackhurrow, 
23  Law  J.  C.  B.  28. 

BANKRUPT. — Oantract  containdm  two  ccmses  of  action — Ont 
eause  assigned  before  bankruptcg — Jvho  to  bring  action — Set-off^ — 
Assumpsit  on  a  policy  of  insurance  on  goods,  alleging  an  average 
loss,  ^y  the  policy,  a  portion  of  the  premium  was  to  be  returned  if 
the  risk  ended  in  England.  Fourth  plea,  set-off;  demurrer.  Sixth 
plea,  bankruptcy  of  plaintiff.   Beplication,  that  before  the  bankruptcy 

!)laintiff  transferred  the  goods  and  the  policy,  and  his  right  to  recover 
or  the  loss,  to  F.,  and  that  he  sued  as  trustee  for  F.  !Bejoinder,  that 
beTore  the  bankruptcy,  the  risk  ended  in  England,  whereby  the 
plaintiff  became  entitled  under  the  policy  to  a  return  of  the  pre- 
miums ;  demurrer :  Held  further,  that  the  rejoinder  was  no  answer  to 
the  replication  to  the  sixth  plea,  because,  although  the  beneficial 
interest  under  the  policy  as  far  as  related  to  the  return  of  the  pre- 
miums passed  to  the  assignees,  and  though  there  was  only  one  con- 
tract, yet  that  the  bankrupt  was  entitled  to  sue  on  the  policy  as 
trustee  for  F.  to  recover  for  the  loss,  as  two  separate  actions  on  the 
policy  were  maintainable,  one  for  the  return  of  the  premium,  and 
another  for  the  loss.     Boddington  v.  CaatelU,  23  Law  J.  Q.  B.  31. 

BANKRUPTCY. — Fraudulent  transfer  void  as  against  subsequent 
creditors, — ^A  trader  whose  goods  had  been  seized  under  Kfi.fa.,  exe- 
cuted a  bill  of  sale  of  them  to  the  defendant,  who  paid  out  the  sheriff. 
The  jury  found  that  the  object  of  the  transaction  was  not  merely 
to  relieve  the  trader  from  a  forced  sale,  but  to  protect  the  goods  from 
other  creditors :  Held,  that  the  sale  was  void  under  the  13  Eliz.  e.  5, 
and  an  act  of  bankruptcy.  SembU,  that  it  was  void,  also,  as  to 
persons  who  became  creditors  subsequently  to  the  transaction,  if  they 
were  thereby  delayed  or  defrauded.  Qraham  and  another  v.  Furber, 
23  Law  J.  C.  B.  61. 

BILL  OF  EXCHANGE.-.L  Aeeeptance-^Want  of  authority- 
Personal  liability, — A  bill  of  exchange  directed  to  the  defendant 
thus, — "  To  J.  D.,  Purser,  West  Downs  Mining  Company,"  was 
accepted  by  him  in  these  terms :  "  J.  D.  accepted  per  proc,  "West 
Downs  Mining  Company."  J.  D.  was  a  member  of  the  company,  but 
was  not  authorized  to  accept  bills  on  their  behalf:  Held,  that  he 
was  personally  liable.  Nioholls  and  others  v.  Diamond,  ^3  Law  J. 
Exch.  1. 
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2.  Accommodation  hill — Frattd — Ontta  of  proof . — Action  on  a  bill 
of  exchange  drawn  bj  M.  upon  and  accepted  hj  the  defendant, 
endorsed  bj  M.  to  H.,  and  by  H.  to  the  nlaintiff.  First  plea,  that 
the  bill  was  accepted  by  the  defendant,  anol  drawn  and  endorsed  in 
blank  by  M.  without  value ;  that  the  defendant  gave  it  to  E.  to  get 
it  discounted  for  the  defendant ;  that  E.  did  not  get  it  discounted, 
but,  in  fraud  of  the  defendant,  and  without  the  consent  of  M., 
deHvered  it  to  some  person  unknown ;  and  that  neither  H.  nor  the 
plaintiff  gave  value  for  the  endorsements  to  them  respectively. 
Second  plea  the  same  as  the  first,  except  that  instead  of  alleging 
want  of  consideration  by  H.  and  the  plaintiff,  it  alleged  that  H.  and 
the  plaintiff,  respectively,  had  notice  that  the  bill  had  been  obtained 
from  the  defendant  by  fraud.  On  the  part  of  the  defendant,  evidence 
was  given  that  E.  had  obtained  possession  of  the  bill  by  £raud,  upon 
which  the  judge  ruled,  that  the  onus  was  cast  upon  the  plaintiff  of 
proving  that  he  gave  value:  Held,  that  this  ruling  was  correct. 
Berry  v.  Alderman,  23  Law  J.  C.  B.  34. 

8.  Payment — Banker  and  customer, — In  an  action  by  the  customer 
of  a  bank  against  the  bankers  to  try  their  right  to  debit  him  with  a 
bill,  it  appeared  that  plaintiff  was  drawer  of  the  bill,  which  was 
accepted  payable  at  the  bank.  The  plaintiff  discounted  the  bill  with 
the  bank,  and  endorsed  it  to  them ;  they  rediscounted  the  bill,  and 
endorsed  it  to  the  rediscounter.  On  the  maturity  of  the  bill,  it  was 
presented  by  the  holder  at  the  bank  along  with  several  other  bills 
payable  there,  all  of  which  bore  the  bank's  endorsement.  The  bank 
paid  the  amount  of  the  whole,  without  any  indication  of  whether  they 
paid  as  endorsers  or  as  agents  for  the  acceptors.  The  account  of  the 
acceptor  of  this  bill  was  at  this  time  overdrawn ;  he  stopped  payment 
on  that  day,  and,  on  the  next,  notice  of  dishonour  was  given  by  the 
bank  to  plaintiffs,  and  they  were  debited  with  the  amount.  It  was 
left  to  the  jury  to  say  whether  the  bank  paid  the  bill  on  their  own 
account  as  endorsers,  or  as  agents  of  the  acceptor.  The  jury  found 
that  they  paid  as  endorsers,  and  the  bank  had  a  verdict :  Held,  that 
the  question  was  properly  left,  that  the  bank  had  a  right  to  pay  the 
bill  as  endorsers,  reserving  to  themselves  time  to  inquire  whether  they 
would  honour  the  bill  or  not ;  that  it  was  a  question  of  fact  whether 
they  intended  to  do  so ;  and  that  there  was  no  obligation  on  them  to 
inform  the  holders  in  what  capacity  they  paid.  Pollard  v.  Ogden^ 
2  Q.  B.  459. 

4.  Plea  of  want  of  consideration, — ^A  plea  of  want  of  consideration 
in  an  action  on  a  bill  of  exchange  must,  besides  showing  the  circum- 
stances, distinctly  allege  that  there  was  no  other  consideration  than 
that  mentioned.     Boden  v.  Wright^  12  C.  B.  445. 

BILLS  OF  JjKDTSQt.— Authority  of  master  as  to  siyniny,^Bj 
a  charter-party  it  was  stipulated  that  the  ship  should  proceed  to 
Penang,  and  there  load  a  full  and  complete  cargo  of  legal  mer- 
chandise from  the  charterer's  factors,  and  proceed  therewith  to  Lon- 
don, and  there  deliver  the  same,  on  being  paid  freight,  ^*  a  lump  sum 
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of  2,B00Z.  in  full  of  all  charges."  At  tlie  end  of  tlie  charter-party 
was  the  following  clause :  "  The  captain  to  sign  bills  of  lading  at  any 
rate  of  freight,  without  prejudice  to  this  charter.  In  the  event  of  a 
less  freight,  the  bills  of  lading  of  part  of  the  cargo  to  be  filled  up  for 
loss,  if  any."  Under  this  charter-party  the  ch^ter-owners  shipped 
at  Fenang  goods  of  their  own,  for  which  the  captain  signed  bills  of 
lading,  at  a  certain  specified  rate  of  freight.  The  goods  so  shipped 
were  consigned  for  sale  to  the  plaintifis,  the  correspondents  of  the 
charterers  in  London,  who  were  under  a  general  engagement  to 
honour  bills  drawn  upon  them  by  the  charterers,  upon  the  fidth  of 
consignments  to  be  made  to  meet  them,  and  who  were  largely  in 
advance  at  the  time  of  the  shipment  in  question:  Held,  that  the 
owners  had  a  lien  upon  the  goods  for  the  entire  lump  fr*eight.  Gled^ 
stones  V.  Allen,  12  C.  B.  202. 

CAEEIEE.--1.  Notice— Stat,  11  Qeo,4i  if  1  Wm.4i,  c.  68  — 
JESvidenee  of  a  special  contract  between  carrier  and  customer. — Action 
against  a  railway  company  for  not  duly  canring  fish  from  S.  to  M., 
averred  to  be  received  by  the  defendants  at  S.,  to  be  carried  as  com- 
mon carriers  to  M.  Pleas :  2.  That  defendants  did  not  receive  the 
fish  as  common  carriers;  3.  That  defendants  received  the  fish  on 
certain  terms  set  out  in  the  plea.  Issues  thereon.  At  the  trial, 
there  was  evidence  that  defeii^Euits  printed  many  notices,  declaring 
that  they  would  not  carry  fish,  except  on  terms  relieving  them  fr*om 
all  liabihty,  and  declaring  also,  that  none  of  their  servants  had  power 
to  vary  those  terms ;  that  a  parcel  of  these  notices  was  sent  to  S., 
and  served  on  the  fish-merchants  there,  including  plaintiff;  that  they 
generally  threw  down  the  notices,  and  that  plaintiff  told  the  defend- 
ants' station-master  at  S.  that  they  were  not  of  any  use ;  after  which 


plaintiff  was  served  with  the  notice, 
that  he  sent  the  fish  on  a  special  contract,  embodying  the  terms 
contained  in  it,  unless  plaintiff,  before  he  sent  the  fish,  unambigu- 
ously dissented  from  the  terms,  and  the  defendants  acquiesced  in  his 
dissent.  Verdict  for  the  defendants  on  the  two  issues  above  men- 
tioned :  Held,  that  the  direction  was,  under  the  circumstances,  right ; 
that  stat.  11  G^o.  4  &  1  Wm.  4,  c.  68,  s.  4,  is  confined  to  public 
notices,  and  that  the  jury  might  rightly  infer,  from  plaintiff  having 
special  notice  that  fish  would  not  be  taken  except  on  certain  terms, 
and  that  no  one  had  power  to  vanr  the  terms,  and  from  his  after- 
wards persisting  in  sending  his  fish,  that  he  assented  to  a  special 
contract  to  carry  on  these  terms,  and  the  defendants  were  in  that 
case  protected  by  the  special  contract  under  sec.  6.  Walker  v.  Torh 
and  North  Midland  Railway  Compam/,  2  Q.  B.  760. 

2.  Railway  Company — 1  if  2  Ttct,  c.  98. — Declaration  in  casd 
alleged  that  defendants  were  the  proprietors  of  the  London  and  North- 
Western  Eailway,  and  of  certain  carriages,  &c.  used  by  them  on  the 
•ame ;  that  the  mails  from  L.  to  S.,  among  others,  had  been  required 
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to  be,  and  were  carried  hj  defendants  in  and  on  the  eaid  railway, 
pursuant  to  stat.  \&2  Yict.  e.  98 ;  that  plaintiif  was  an  officer  of 
the  post-office,  whom  the  postmaster-general  had  reasonably  required 
defendants  to  carry  and  convey  in  and  upon  the  carriage  conveying 
the  said  mails ;  and  defendants  were  then  carrying  and  conveying 
plaintiff  as  such  officer  in  a  carriage  of  defend^ts  on  the  said 
railway,  in  which  carriage  the  mails  were ;  and  plaintiff  then  being 
such  officer,  and  as  such  officer  was  lawfully  in  the  said  carriage,  and 
thereupon  it  became  the  duty  of  defendants  to  use  proper  care  and 
skill  in  carrying  and  conveving  plaintiff,  yet  defendants  did  not  use 
due  and  proper  care  and  skill  in  carrying  and  conveying  plaintiff,  but 
neglected  so  to  do,  and  took  so  little  care,  and  so  negligently  and  un- 
skilfully conducted  themselves  in  and  about  the  carrying  and  conveying 
plaintiff,  and  in  conducting,  &c.  the  carriage  in  which  he  then  was  as 
aforesaid,  and  the  engine  and  other  carriages  on  the  said  railway,  that 
the  said  carriage  received  a  concussion,  whereby  plaintiff  was  in- 
jured, <&c.  (allegation  of  special  damage)  :  Held,  on  demurrer,  that 
Dy  stat.  1  <&  2  Yict.  c.  98,  a  duty  was  imposed  on  defendants  to  use 
proper  care  and  skill  in  conveying  plaintiff  as  alleged  in  the  declara- 
tion, and  that  they  were  liable  to  plaintiff  in  an  action  on  the  case 
for  injury  sustained  by  him  through  their  neglect  to  use  such  care 
and  skill.  Collett  v.  London  and  North-  Western  Jtailwuy  Company^ 
16  Q.  B.  984. 

CASE. — Negligence  of  carrier — When  action  not  maintainable, — 
The  plaintiff,  a  person  of  full  age,  contracted  with  the  defendant  to 
carry  certain  goods  for  her  in  his  cart.  The  defendant  sent  his 
servant  with  the  cart,  and  the  plaintiff,  by  the  permission  of  the 
servant,  but  without  the  defendant's  authority,  rode  in  the  cart  with 
her  goods.  On  the  way,  the  cart  broke  down,  and  the  plaintiff  was 
thrown  out  and  severely  injured :  Held,  that  as  the  defendant  had 
not  contracted  to  carry  the  plaintiff,  and  as  she  had  ridden  in  the 
cart  without  his  authority,  he  was  not  liable  for  the  personal  injury 
she  had  sustained.     Lygo  v.  Newhold,  9  Exch.  302. 

CESSER  OE  EESIDENCE.--H^^AMt  ten  miles,  hy  mm,  settled 
hy  estate — Its  effects  upon  settlement  of  wife  and  unemancipated 
children — Stat,  4^5  Wm.  4,  c,  76,  s,  68. — ^A  man  settled  in  a  parish 
by  estate  ceases  to  inhabit  within  ten  miles,  and  so  loses  his  settle^ 
ment  there;  under  sec.  68  of  stat.  4  <&  5  Wm.  4,  c.  76,  his  wife  and 
unemancipated  children  must  foUow  his  settlement.  If  he  have  none, 
or  none  known,  they  nevertheless  cannot  be  removed  to  such  parish : 
So  held,  in  a  case  where  the  man  had  deserted  the  wife  and  children, 
and  could  not  be  found.  The  Queen  v.  Llansaintff'raid  Olan  Conimy^ 
2  Q.  B.  803. 

CLUB. — Managing  committee — Loan  liability, — ^At  the  trial  of  an 
action  for  contribution  brought  by  one  memoer  of  the  managing 
committee  of  a  club  against  another,  it  appeared  that  at  a  meeting  of 
the  committee,  at  which  the  defendant  was  present,  a  resolution  was 
passed,  that  an  immediate  loan  of  3,000Z.  was  requisite,  and  that  the 
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members  of  the  club  Bhould  be  inTiied  to  guarantee  the  committee, 
in  consideration  of  their  becoming  liable  for  the  loan.  The  defendant 
was  afterwards  present  at  a  meeting  of  the  committee,  when  a  draft 
of  their  annual  report  was  read  and  moyed.  At  the  general  annual 
meeting  which  followed,  and  at  which  the  defendant  was  not  present, 
the  report  was  read,  and  it  stated  that  the  committee  were  prepared, 
with  the  sanction  of  the  meeting,  and  under  the  guarantee  of  the 
members,  to  borrow  4,000Z.,  and  a  resolution  was  accordingly  passed, 
empowering  the  committee  to  raise  that  siun.  The  defendant  was 
afterwards  present  at  a  meeting  of  the  committee,  when  the  fore- 
going resolution  was  discussed,  and  at  a  second  general  annual 
meeting,  where  it  was  again  passed.  At  a  meeting  of  the  committee 
after  this  (on  the  8rd  of  August),  at  which  the  defendant  was  not 
present,  arrangements  were  made  for  accepting  an  offer  of  a  loan  of 
4,000/.  from  the  C.  bank.  The  loan  was  effected,  and  the  account  of 
the  club  transferred  to  the  C.  bank  from  the  L.  J.  S.  bank.  The 
defendant,  who  before  this  had  signed  cheques  on  the  L.  J.  S.  bank 
as  a  member  of  the  committee,  afterwards  signed  various  cheques  on 
the  C.  bank,  for  which  all  the  4,000Z.  was  drawn  out.  The  €.  bank 
sued  the  plaintiff  for  the  amount,  and  recovered  judgment  against 
him,  and  he  paid  2,500Z. :  Held,  that  the  proceedings  at  the  meeting 
of  the  committee  of  the  3rd  of  August  were  admissible  in  evidence 
against  the  defendant  in  the  action  for  contribution,  though  he  was 
not  present,  and  that  there  was  evidence  both  of  previous  authority 
for  tne  loan,  and  of  subsequent  ratification  by  defendant,  suf&cient  to 
render  him  liable.  The  Earl  of  Mountcaahel  v.  Barber,  23  Law  J. 
C.  B.  43. 

COMMON  LAW  PEOCEDUEE  A.C1^.— Leave  to  proceed  upon 
a  quasi  sendee  of  the  writ  of  summons. — An  order  that  the  plaintiff 
be  at  liberty  to  proceed  upon  a  quasi  service  of  the  writ  of  summons, 
under  the  15  &  16  Vict.  c.  76,  s.  17,  which  is  given  in  lieu  of  the  old 
proceeding  by  distringas,  to  compel  appearance  in  the  first  instance 
except  under  special  circumstances.  Barringer  v.  Handley,  12 
C.B.  720. 

COMPANIES  CLAUSES'  CONSOLIDATION  ACT.— 8  ^  9 
Vict.  c.  16,  8.  36 — Shareholders'  evidence — Beaister — Execution^  scire 
facias  for. — An  affidavit  in  support  of  an  application  under  the  Com- 
panies Clauses*  Consolidation  Act,  8  &  9  Vict.  c.  16,  for  a  scire  facias, 
lor  execution  against  a  shareholder  on  a  judgment  against  a  railway 
company,  stated  that  the  deponent,  "havmg  been  foiled  in  his 
attempts  to  obtain  a  sight  of  the  register,  and  so  obtain  authentic 
and  official  information  on  the  subject,  deponent  instituted  inquiries 
aliunde  as  to  who  really  were  the  shareholders  of  the  company,  and 
hath  been  credibly  informed  by  parties  officially  connected  with  the 
said  railway,  and  which  information  deponent  verily  believes  to  be 
tnie,  that  the  said  J.  E.  E.,  who  has  oeen  a  director  of  the  said 
company  from  the  commencement,  was  a  dulv  registered  shareholder 
of  seventy  shares  in  the  said  company ;  and  tfaAt  1,085/.  was  due 
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thereon,  in  respect  of  subscriptionB  not  called  up,  the  shares  in  the 
said  company  oeing  20Z.  shares,  and  only  4/.  \0s,  per  share  having 
been  paid  up  or  called :  Held,  that  the  affidavit  unanswered  was 
good  primd  facie  evidence  of  the  party  being  a  shareholder  of 
the  eompany.  Bastrich  v.  The  Derbyshire,  Staffordshire,  and  War- 
eestershire  Junction  Bailway  Company,  23  Law  J.  Exch.  2. 

CONTINGENT  EEMAINDEKS.     See  Detise. 

CONTEACT. — Consideration — Acceptance  of  less  sum — ^Pleading. 
— ^To  a  declaration  for  work  and  labour,  the  defendant  pleaded  that, 
after  the  present  cause  of  action  and  before  the  suit,  the  plaintiff 
levied  a  plaint  against  the  defendant  in  the  countj  court  for  50Z. ; 
that  the  defendant  being  then,  and  at  the  time  oi  the  accruing  of 
the  cause  of  action  for  which  the  plaint  was  levied,  an  infant,  gave 
notice  that  he  should  defend  himself  against  the  plaint  on  that  ground ; 
and  that  before  trial  in  the  County  Court,  the  plaintiff  and  defendant 
agreed  that  the  defendant  should  pay  the  plaintMf  costs  and  30?.,  and 
that  the  plaintiff  should  accept  the  30Z.,  and  the  performance  by  the 
defendant  of  the  agreement  in  satisfaction  as  well  of  the  cause  of 
action  for  which  the  plaint  was  levied,  as  of  all  causes  of  action 
which  the  plaintiff  then  had  against  the  defendant.  Averment  of 
payment  before  suit  by  the  defendant  of  the  30Z.  and  costs,  and 
acceptance  by  the  plaintiff  in  pursuance  of  the  agreement :  Held,  that 
the  averment  of  the  defendant  being  an  infant  when  the  cause  of  action 
arose  for  which  the  plaint  was  levied,  was  immaterial,  and  that  the 
plea  was  a  good  defence  without  that  averment.  Cooper  v.  Parker, 
23  Law  J.  C.  B.  41. 

CONTEACT,  CONSTEXJCTION  OE.— 1.  Defendant  contracted 
with  plaintiffs  to  sell  them  500  tons  of  iron,  to  be  delivered  in 
parcels  at  stated  times,  and  paid  for  by  bills  at  three  months  each, 
which  were  accordingly  accepted  by  plaintiffs  and  handed  to  defend- 
ant. The  times  for  delivery  of  the  iron  elapsed  while  the  bills  were 
current.  Both  bills  were  dishonoured,  and  plaintiffs  afterwards 
became  bankrupt.  Part  of  the  iron  was  never  delivered.  The  assig- 
nees of  plaintiffs  brought  a  special  action  on  the  contract,  claiming 
the  entire  value  of  the  iron  not  delivered :  Held,  that  they  could 
recover  only  the  difference,  if  any,  between  the  contract  price  of  the 
iron  and  the  market  price  at  the  time  of  the  breach  of  contract  to 
deliver ;  and  that  the  giving  of  the  bills  made  no  difference  in  this 
respect,  as  they  had  been  dishonoured  before  action  brought.  VaTr 
pey  V.  Oakeley^  16  Q.  B.  941. 

2.  Effect  of  short  delivery  when  there  is  a  sale  of  a  cargo  (afloat — 
Quantity  to  he  taken  from  the  hill  of  lading — Payment  on  receipt  of 
shipping  documents, — ^A  written  contract  was  made  for  the  purchase 
of  "the  cargo '*  of  the  P.,  now  at  Queenstown,  as  it,  stands,  consist- 
ing of  about  1,300  quarters  Ibraila  Indian  com,  at  the  price  of  30*. 
per  imperial  quarter,  "  cost,  freight,  and  insurance  to  a  safe  port  in 
the  United  Kingdom,  the  quantity  to  be  taken  from  the  bill  of 
lading,  and  measure  calculated  at  220  quarters,  equal  to  100  kilos. 
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Payment  cash,  on  handing  shipping  documents.*'  The  bill  of  lading 
expressed  that  at  Ibraila  were  shipped  in  good  condition,  on  board 
the  P.,  bound  to  Queenstown  for  orders,  758  kilos,  deliverable  to  L. 
or  ^assigns,  he  or  they  paying  freight  according  to  charter-party. 
Quantity  and  quality  unltnown  to  the  master.  A  few  days  after  the 
making  of  the  contract,  the  shipping  documents,  including  this  bill  of 
lading,  were  sent  in  by  the  vendor  with  an  invoice  (^biting  the 
purchaser  with  the  price  of  the  numbers  of  quarters  in  758  kilos, 
at  the  rate  of  100  JLilos,  equal  to  220  quarters  at  30«.  per  quarter, 
and  crediting  him  with  freight  on  the  same  number  or  quarters  at 
10«.  Zd»  The  purchaser  paid  the  balance  and  ordered  the  P.  to  D., 
where  she  delivered  her  cargo.  On  the  delivery,  the  actual  number 
of  quarters  proved  to  be  less  than  that  calculated  from  the  bill  of 
lading.  The  purchaser  paid  freight  on  the  actual  Quantity  only  at 
10«.  3(^.  per  quarter,  and  claimed  to  recover  back  from  the  vendor 
19*.  ^d.  per  quarter  fpr  the  short  delivery  as  an  over-payment :  Held, 
that  the  construction  of  the  contract  was,  that  the  parties  agreed  to 
buy  and  sell  the  cargo  at  a  price  to  be  calculated  from  the  quantity 
stated  in  the  bill  of  lading,  and  not  to  depend  upon  the  actual 
quantity,  and  that  the  purchaser  took  the  chance  of  the  actual  quan- 
tity turning  out  more,  or  the  risk  of  it  turning  out  less,  than  the 
stated  quantity,  and  consequently  that  he  could  not  recover  for  short 
delivery.     Covas  v.  Bvngliam^  2  Q.  B.  836. 

3.  In  March,  1853,  H.,  by  parol,  sold  goods  to  the  defendant  at 
an  agreed  price,  and  the  defendant  then  took  possession.  In  the 
following  May,  by  articles  of  agreement,  it  was  agreed  between  them  as 
follows :  "  That  H.  shaU  sell  and  the  defendant  shall  purchase  [the 
same  goods],  and  that  the  price  to  be  paid  for  the  same  shall  be  the 
fair  amount  of  the  value  thereof,  such  amount  to  be  settled,  in  case 
the  parties  shall  differ  as  to  the  same,  by  arbitration,  in  the  manner 
hereinafter  mentioned  ;  and  that  the  defendant  shall  pay  to  H.  the 
amount  of  such  price  within  two  calendar  months  after  such  price 
shaU  have  been  fixed,  as  aforesaid."  The  defendant  continued  in 
possession  of  the  goods,  and  never  objected  to  the  price  originally 
fixed.  H.  having  become  bankrupt  in  August,  his  assignees,  in 
November,  sued  the  defendant  for  the  amount,  as  for  goods  sold  and 
delivered :  Held,  that  in  the  absence  of  evidence  that  flie  parties  had 
difiered  since  March  as  to  the  amount  then  fixed,  it  was  not  shown 
that  the  event  upon  which  the  arbitration-clause  was  to  apply  had 
ever  arisen,  and  that  the  &ir  value  mentioned  in  the  agreement  must 
be  taken  to  be  the  value  previously  ascertained  and  agreed  to. 
Catmcm  and  others  v.  Fowler,  23  Law  J .  G.  B.  48. 

CONVICTION. — Protection  of  the  su/rveyor  acting  in  obedience 
to  erroneous  conviction  for  encroachment  on  a  highway  for  abatvng 
what  was  in  fact  not  an  encroachment — Stat,  6^6  Wm.  4,  e.  56,  ».  69. 
— Trespass  for  pulling  down  a  cottage.  Plea:  Not  guilty.  By 
statute  the  plaintiff  was  convicted  by  three  justices,  under  stat.  5  &  6 
Wm.  4,  c.  50,  for  an  encroachment  on  a  highway.     The  defendant. 
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who  was  surveyor  of  the  highways,  pulled  down  plaintiff's  cottage, 
which  was  what  the  conviction  referred  to,  but  which  was  not  in 
fact  an  encroachment  within  the  meaning  of  the  Act.  No  warrant 
issued  directing  defendant  to  do  the  act :  Held,  that  stat.  5  &  6 
"Wm.  4,  c.  50,  s.  69,  requires  the  surveyor  to  execute  a  conviction 
under  that  Act  by  pullmg  doWh  the  encroachment,  though  there  is 
no  warrant ;  and  that  consequently  the  conviction,  though  not  itself 
correct,  was  a  defence  to  this  action,  as  defendant  was  shown  to  be 
in  the  position  of  a  person  bound  to  execute  the  judgment  of  a 
tribunal  of  competent  jurisdiction.     Keane  v.  Reynolds,  2  Q.  B.  748. 

COPYHOLD. — Admittance — Joint  devisees. — Where  a  copyhold 
estate  is  devised  to  several  as  joint  tenants,  the  lord  is  bound  to 
admit  any  one  of  them  to  the  entirety,  and  cannot  refuse  to  do  so  on 
the  ground  the  amount  of  fine  claimed  by  him  is  not  paid.  The 
Queen  v.  The  Lord  of  the  Manor  of  Wanstead,  23  Law  J.  Q.  B.  67. 

COSTS. — 1.  Secu/rity  for — Plavniig^ resident  abroad  a/nd possessed 
ofUmd  m  3ngla/nd, — If  a  plaintiff,  resident  abroad,  has  real  estate  in 
England  liable  to  the  defendant's  execution  for  costs,  he  is  not  bound 
to  giv§  security  for  costs ;  but  where  the  plaintiff's  affidavit  stated 
"  that  he  was  possessed  of  landed  estates  m  the  county  of  Durham 
of  considerable  value,  over  and  above  all  charges  affecting  the  same,'* 
the  Court  held,  that  it  did  not  sufficiently  show  that  the  estate  was 
available  to  process  by  the  defendant.  Smnhourne  v.  Carter  and 
others,  23  Law  J.  Q.  B.  16. 

2.  Taxation — Notice  of  action  against  a  railway  company  for  over^ 
charges. — In  an  action  by  a  earner  against  a  railway  company  to 
recover  back  excessive  and  unequal  charges  made  upon  him  for  the 
conveyance  of  his  goods,  a  verdict  was  entered  for  the  plaintiff  for 
10,000?.,  subject  to  a  special  case  to  be  settled  by  a  barrister,  who, 
in  the  event  of  the  Court  deciding  in  favour  of  the  plaintiff,  was  by 
the  order  of  reference  empowered  to  direct  for  what  amount  the 
verdict  should  be  entered ;  and  to  whom  the  cause  and  all  matters  in 
difference  between  the  parties  were  referred,  subject  to  the  special 
case ;  the  costs  of  the  action  to  abide  the  event  of  the  award,  "  to  be 
in  the  discretion  of  the  arbitrator."  The  special  case,  as  settled  by 
the  referee,  divided  the  plaintiff's  claim  into  six  several  heads,  and 
the  Court  having  decided  in  the  plaintiff's  favour  upon  four  of  them, 
and  for  the  defendants  on  the  rest  of  the  case,  the  matter  went  back 
to  the  arbitrator,  who  ultimately  directed  that  the  verdict  should  be 
entered  for  the  plaintiff  for  3,115?.,  and  that  so  much  of  the  issue  as 
related  to  that  sum  should  be  found  for  the  plaintiff,  and  the  residue 
thereof  for  the  defendants ;  and  he  further  directed  that  all  the  costs 
of  and  incident  to  the  reference  and  award  should  be  paid  by  the 
defendants:  Held,  that  the  costs  of  the  attendances  before  the 
referee  to  settle  the  special  case  were  costs  in  the  cause,  and  there- 
fore that  the  Master  was  justified  in  apportioning  them  according  to 
the  decision  of  the  Court  upon  the  several  heads  of  claims  in  the 
special  case.     The  company's  Act  of  incorporation,  5  &  6  Wm.  4, 
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c.  107,  B.  223,  requiring  that  thej  should  haye  a  notice  of  action, 
the  pbdntiff,  at  great  lahour  and  expense,  prepared  and  delivered  a 
notice,  accompanied  by  voluminous  accounts  of  the  several  packages 
upon  which  the  overcharges  were  alleged  to  have  been  made,  together 
with  the  dates  and  other  particulars.  The  Master  having  aUowed 
the  plaintiff  lOOl,  for  the  preparation  of  the  notice  and  the  accom- 
panying accounts,  and  170Z.  for  one  fair  copy  only,  the  Court,  on  the 
plaintiff^s  motion,  refused  to  order  a  review  of  the  taxation,  on  the 
ground  that  the  allowance  for  preparing  the  notice  was  inadequate, 
and  that  two  fair  copies  should  have  been  allowed ;  and  afterwards, 
upon  the  defendants'  motion  (po8t,  p.  434),  directed  a  review,  on  the 
ground  that  the  1001.  was  an  excessive  allowance,  inasmuch  as  this 
was  an  expense  necessarily  incurred  by  the  plaintiff  in  preparing 
himself  to  bring  the  action.  The  Master  also  disallowed  a  charge  of 
5661.  78,  6d.  for  a  voluminous  notice  to  admit,  pursuant  to  the  rule 
of  Hilary  Term,  2  Wm.  4,  c.  20,  setting  forth  descriptions  of  upwards 
of  21,000  tickets  and  receipts  for  goods  carried  by  the  company  for 
the  plaintiff,  and  moneys  paid  on  account  thereof:  Held,  that  the 
Master  had  exercised  a  sound  discretion  in  so  doing;  the  notice, 
though  apparently  in  strict  compliance  with,  being  virtually  in  fraud 
of  the  rule  of  court.  Edwards  v.  The  Great  Western  Baihoay  Com- 
pany, 12  C.  B.  419. 

COUNTY  COUET.— 1.  Appeal,  when  it  lies^-Action  hv  consent. 
— No  appeal  lies  from  the  decision  of  a  county-court  judge  in  an 
action  for  an  amount  exceeding  601.  brought  before  him  by  consent, 
under  sect.  17  of  the  13  &  14  Vict.  c.  61.  Oroves  and  others  v. 
JoMsens,  23  Law  J.  Exch.  91. 

2.  Appeal,when  it  lies — Interpleader  proceeding — Jurisdiction, — The 
Court  has  no  jurisdiction  to  hear  an  appeal  from  the  decision  of  a 
judge  of  a  County  Court  on  an  interpleader  proceeding  in  respect  of 
goods  taken  in  execution  to  satisfy  a  judgment  of  that  Court, 
whether  the  Court  has  power  to  give  costs  or  strike  out  such  an 
appeal, '^t^c^^.     Fraser  and  others  v.  Fothergill,  23  Law  J.  C.  B.  63. 

3.  Appeal  —  Signing  imperfect  ease, — A  county  court  judge,  in 
settling  a  case  for  an  appeal,  directed  that  a  certain  document  should 
be  inserted,  and  he  signed  the  rough  draft  upon  the  understanding 
that  the  document  was  to  be  set  forth  in  the  fair  copy.  The  draft 
was  also  sealed  with  the  seal  of  the  County  Court.  The  judge  after- 
wards refused  to  sign  the  fair  copy  containing  the  document,  he 
then  considering  that  he  was  functus  officio  by  having  signed  the 
improper  draft :  Held,  that  the  judge  was  not  functus  o^cio,  out  that 
he  ought  to  sign  and  send  up  the  perfect  case.  Figg,  appellant; 
Wilkinson,  respondent,  23  Law  J.  Exch.  5. 

4.  Costs  of  appeal — Negligence — Evidence. — In  an  action  in  a 
County  Court  for  negligently  driving  a  horse  and  cart,  the  plaintiff 
having  simply  proved  the  fact  of  a  collision  under  circumstances 
which  might  or  might  not  amount  to  negligence,  the  defendant  proved 
that  the  accident  arose  from  the  horse  suddenly  beginning  to  kick, 
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whereby  tlie  shafts  of  the  cart  were  broken,  and  the  driver  thrown 
out;  when  the  horse  started  off,  and  ran  against  and  injured  the 
plaintiff's  horse.  The  judge  of  the  County  Court  upon  this  evidence 
ordered  a  verdict  for  the  plaintiff,  "  being  of  opinion  that  the 
breaking  of  the  shafts,  even  under  the  circumstances  stated  by  the 
defendant's  witnesses,  showed  -a  defect  in  the  cart  which  raised  a 
presumption  of  negligence  in  the  owner."  An  appeal  against  his 
decision  was  dismissed  with  costs.  Templemem,  appellant ;  Haydon^ 
respondent,  12  C.  B.  507. 

5.  Interpleader — Appeal, — No  appeal  lies  against  the  decision  of  a 
county  court  judge  on  an  interpleader  summons.  Where  a  summons 
has  issued  on  an  interpleader  claim  in  a  County  Court,  the  judge  is 
bound  to  adjudicate  upon  it ;  and  if  the  claimant  has  not  delivered  a 
suflScient  particular,  or  not  delivered  it  in  the  time  required  by  the 
rule  of  Court,  the  judge  should  either  amend  the  particular  or  order 
a  new  summons  to  issue,  so  that  he  may  determine  the  case  on  the 
merits.     BeswicJc  v.  Bojfey,  9  Exch.  315. 

6.  Interpleader — Erroneotis  decision  as  to  sufficiency  of  claim — 
Prohibition. — Where  a  county  court  judge  decides  that  the  par- 
ticulars of  a  claim  in  an  interpleader  summons  are  not  sufficient 
according  to  the  rules  made  under  the  County  Court  Act,  and  refuses 
on  that  account  to  hear  the  claimant,  a  prohibition  lies  to  stay  the 
further  proceedings  under  the  execution,  if  the  particulars  ought  to 
have  been  held  sufficient.  A  claimant  in  the  particulars  delivered 
in  pursuance  of  the  145th  rule,  was  described  as  of  24,  Elizabeth- 
street,  Islington,  whereas  his  true  address  was  20,  Elizabeth-terrace, 
Islington:  Held,  that  the  address  was  sufficiently  set  forth,  and  that 
the  county  court  judge  was  not  justified  in  dismissing  the  summons. 
Be  Sardy  v.  Walker,  Ua:  parte  WOee,  23  Law  J.  Exch.  67. 

7.  Interpleader  —  Particular  of  claim  —  Prohibition.  —  Certain 
goods,  taken  in  execution  under  a  judgment  in  a  County  Court,  were 
claimed  by  a  third  person,  whereupon  an  interpleader  summons 
issued.  A  rule  of  the  County  Court  requires  the  claimant  in  such  case 
to  deliver  a  particular  of  his  claim,  in  which  his  address  shall  be  fiilly 
set  forth.  The  claimant  delivered  a  particular  of  his  claim,  in  which 
his  address  was  stated  as  Elizabeth  street,  Islington,  whereas  it  was,  in 
fact,  Elizabeth  terrace,  Islington.  On  the  hearing  of  the  interpleader 
claim,  the  county  court  judge  decided  that  the  statement  of  the  claim- 
ant's address  was  insufficient,  and  dismissed  the  claim .  A  writ  of  pro- 
hibition having  issued  by  order  of  a  judge  to  stay  the  execution  in 
the  original  plaint :  Held,  first,  that  the  decision  of  the  County  Court 
-with  respect  to  the  suffiiciency  of  the  statement  of  the  claimant's 
address  was  not  conclusive,  but  subject  to  review  by  the  superior 
court  on  motion  for  a  prohibition.  Secondly,  that  the  statement  of 
the  claimant's  address,  though  erroneous,  was  not  calculated  to  mis- 
lead, and  wast  herefore  sufficient,  within  the  meaning  of  the  rule  of 
the  County  Court.  Thirdly,  that  as  the  rule  had  been  complied  with, 
the  county  court  judge   had  no  jurisdiction  to  proceed  with  the 
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original  plaint,  and  consequently  the  order  for  the  prohibition  was 
correct.    Ua  parte  M  Gee,  9  Exch.  261. 

8.  Particulars  of  plaint — Notice  of  action — Irregular  distress. — 
The  plaintiffs  particulars  of  demand  in  a  plaint  in  a  County  Court, 
were,  first,  for  unlawfully  entering  the  plaintiff's  premises,  and  seiz- 
ing cattle  under  colour  of  a  distress  ;  second,  for  unlawftdly  selling 
three  other  cattle  not  distrained;  third,  for  not  having  the  cattle 
so  sold  appraised  before  selling  them;  fourth,  for  continuing  on 
the  plaintiff's  premises  and  proceeding  to  sell  the  plaintiff^s  cattle 
after  an  abandonment  of  the  distress.  The  notice  of  action  stated 
that  the  plaintiff  would  bring  his  plaint  against  the  defendant  for 
having,  on  the  11th  of  March,  entered  his  premises  and  seized  three 
heifers  there,  and  for  having  continued  there  several  days ;  and  also, 
for  that  defendant,  against  the  plaintiff's  will,  on  the  17th  of  March, 
did  seize,  sell,  and  remove  from  the  plaintiff's  premises  three  heifers 
belonging  to  him :  Held,  that  the  plaintiff  was  entitled  to  go  into 
evidence  in  support  of  the  fourth  item  in  the  particulars,  as  it  was 
one  for  which  no  notice  of  action  was  necessary,  or,  if  necessary,  the 
notice  given  was  large  enough  to  apply  to  it.  Howard  v.  Bemer^ 
23  Law  J.  Q  B.  60. 

9.  Bight  of  plaintiff  suing  in  superior  court  to  costs  on  judgment  hy 
default. — ^The  11th  section  of  13  &  14  Vict.  c.  61,  which  deprives  a 
plaintiff  of  costs  in  an  action  brought  in  one  of  the  superior  courts, 
where  he  does  not  recover  a  greater  sum  than  such  as  is  mentioned  in 
that  section,  excepts  in  general  terms  a  judgment  by  default ;  and 
therefore  where,  m  an  action  of  assumpsit,  the  defendant  allowed 
judgment  to  go  by  default  for  want  of  a  plea,  and  the  plaintiff  on  a 
writ  of  inquiry  recovered  nominal  damages  only,  the  defendant 
appearing  by  counsel :  Held,  that  the  plaintiff  was  entitled  to  his  full 
costs.     Olgnne  v.  Boberts,  9  Exch.  253. 

10.  Statement  of  case  on  appeal — Statute  of  Limitations. — ^An 
appeal  will  lie  against  the  decision  of  a  county  court  judge  under  the 
13  &  14  Vict.  c.  61  8.  14,  though  the  question  presented  to  the  court 
of  appeal  be  a  mixed  question  of  law  and  fact,  provided  the  Court  can 
clearly  see  that  in  coming  to  the  conclusion  he  did,  the  judge  of 
the  County  Court  must  have  taken  an  erroneous  view  of  the  law. 
The  following  letter,  addressed  by  the  defendant  to  the  plaintiff 
within  six  years,  respecting  a  debt  otherwise  barred  by  the  Statute  of 
Limitations,  was  held  (on  appeal)  not  a  su£&cient  acknowledgment  of 
the  debt  to  take  the  case  out  of  the  statute :  '^  1  am  much  surprised 
at  receiving  a  letter  from  H.  [the  plaintiff's  attorney]  this  morning, 
for  the  recovery  of  your  debt.  I  must  candidly  tell  you,  once  for  afi, 
I  never  shall  be  able  to  pay  you  in  cash ;  but  you  may  have  any  of 
the  goods  we  have  at  the  Pantechnicon,  by  paying  the  expenses 
incurred  thereon,  without  which  they  cannot  be  taken  out,  as  before 
agreed  when  Mr.  F.  [one  of  the  plaintiffs]  was  in  town."  Cowley, 
appelhmt;  Fumell,  respondent,  12  C.  B.  291. 

11.  Stat.  9  ^  10  Vict.  c.  95,  s.  5S--0Jice—What  is  a  hereditament 
within  the  meaning  of  the  County  Court  Act. — The  office  of  parish 
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blerk  is  a  hereditament  within  the  meaning  of  the  words  as  used  in 
Btat.  9  &  10  Vict.  c.  95,  s.[58 ;  and  the  County  Court  has  not  jurisdic- 
tion to  try  a  plaint  in  which  title  to  that  office  comes  in  question. 
Stephenson  v.  Bai/ne^  2  Q.  B.  744. 

COVENANT  TO  EEPAIE.— ^c^ion  hy  lessee  against  assignee- 
Damages. — In  an  action  by  a  lessee  against  an  assignee  for  damage 
sustained  by  the  former,  in  consequence  of  the  neglect  of  the  latter, 
while  he  continued  assignee,  to  repair  the  premises,  pursuant  to  a 
covenant  in  the  lease,  it  appeared  that  in  J  une,  1843,  the  plaintiff 
assigned  the  lease  to  the  defendant ;  in  October,  .1851,  the  defendant 
assigned  the  lease  to  T. ;  and  in  June,  1852,  T.  assigned  the  lease  to 
H.,  who,  in  August,  1852,  surrendered  it  to  the  ground  landlord.  It 
was  proved  that  in  July,  1852,  the  premises  were  dilapidated,  but 
there  was  no  evidence  of  their  state  at  any  prior  time :  Held,  that 
the  plaintiff  was  entitled  to  recover  from  the  defendants  substantial 
damages,  and  not  nominal  damages  only.     Smith  v.  Peat,  9  Exch.  161. 

DEED. — Demise — Conditions. — Devisor,  after  charging  L.,  of  which 
he  was  seised  in  fee,  with  the  payment  of  an  annuity,  devised  as 
follows :  "  And  subject  to  the  payment  of  the  said  annuity,  and  of  all 
costs  and  charges  attending  the  recovery  thereof,  and  provided  my 
said  son  J.  [devisor's  heir-at-law]  shall,  when  requested  by  my  son 
D.,  and  at  the  expense  of  the  said  D.,  effectually  convey  and  assure 
unto  him,  the  said  D.,  his  heirs  and  assigns  for  ever,  free  from  all  manner 
of  incumbrances,  all  that  messuage,  &c.,  called  by  the  name  of  C.  &c. 
Then  I  give  and  devise  all  and  singular  the  aforesaid  messuages,  &c., 
out  of  which  the  said  annuity  or  rent-charge  is  to  be  issued  as 
aforesaid,  unto  him  the  said  J.,  his  heirs  and  assigns,  for  ever ;  but 
if  the  said  J.  shall,  when  required  as  aforesaid,  refuse  to  execute 
such  a  conveyance  unto  the  said  D.  and  his  heirs,  then  I  give  and 
devise  the  said  messuages,  <&c.,  so  made  liable  to  the  payment  of  the 
said  annuity,  unto  my  said  son  D.,  his  heirs  and  assigns,  for  ever." 
J.  at  the  devisor's  death  was  seised  of  C.  in  fee-simple,  and  remained 
80  till  his  own  death  (twenty  years  after  that  of  the  devisor),  demising 
C.  to  a  tenant  from  year  to  year,  which  tenancy  continued  till  J.'s 
death.  J.  also  at  the  devisor's  death  entered  into  possession  of  L., 
and  held  it  till  his  own  death.  He  devised  all  his  property  to  his 
wife.  D.,  after  J.'s  death,  tendered  a  conveyance  of  C.  to  J.'s  wife, 
which  she  refused  to  execute.  No  tender  was  ever  made  by  D.  to 
J.  himself:  Held,  first,  that  an  estate  in  fee  in  L.  vested  in  J.,  as 
heir-at-law,  immediately  upon  the  death  of  the  testator,  liable  only 
to  be  determined  by  his  refusing,  upon  D.*s  request,  to  convey  C. ; 
secondly,  that  the  tender  to  J.'s  devisee  by  D.,  and  her  refusal,  were 
not  a  sufficient  tender  and  refusal  within  the  intention  of  the  will, 
and  that  the  tender  should  have  been  made  to  J.  himself;  thirdly, 
that  J.  had  not  disqualified  himself  from  performing  the  condition 
with  respect  to  the  conveyance  of  C,  by  demising  it  to  a  yearly 
tenant,  it  appearing  that  the  tenancy  was  in  existence  at  the  time  of 
the  devisor's  death.     Doe  dem.  Davies  v.  Davies,  16  Q.  B.  951. 
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DETINUE. — Sale  hf  direction  of  one  joint  owner, — After  the 
bankruptcy  of  one  of  two  joint  owners  of  goods,  the  solvent  joint 
owner  may  authorize  the  safe  of  the  goods,  and  the  broker  who  sells 
pursuant  to  such  authority  may  set  it  up  as  a  defence  in  an  action 
by  the  assignees  of  the  joint  owner,  who  has  become  bankrupt,  under 
the  plea  of  non  detinet.  The  circumstance  that  the  broker  was 
in  the  first  instance  employed  by  the  bankrupt,  and  had  no  know- 
ledge of  any  other  person  being  interested  in  the  goods,  is  immaterial, 
nor  is  the  broker  estopped  from  setting  up  the  joint  ownership  by 
having  sent  to  the  assignees  an  account  in  which  the  goods  were 
stated  to  have  been  -sold  for  the  bankrupt  alone.  Morgcm  and  another j 
assignees  of  Perrin,  plaintiffs,  v.  Marquis  and  another,  defendants, 
23  Law  J.  Exch.  21. 

DEVISE. — 1.  Contingent  remainder — In  default  ofaU  such  issue, — 
By  a  marriage  settlement,  in  consideration  of  the  intended  marriage 
and  of  the  wife's  fortune,  certain  premises  were  settled  to  the  use  of 
the  husband  and  wife  for  life ;  and  after  the  decease  of  the  survivor, 
in  case  there  should  be  only  one  child  then  living,  and  no  other  child 
should  be  dead  leaving  issue,  then  to  the  use  of  such  one  child  in  fee ; 
but  in  case  there  should  be  more  than  one  such  child  living  at  the 
decease  of  the  survivor  of  the  husband  and  wife,  or  any  child  or 
children  should  be  then  dead  leaving  issue,  then  to  the  use  of  all  and 
every  one  or  more  of  such  children  of  the  marriage,  and  such  chil- 
dren respectively  for  such  estates,  Ac,  as  the  husband  and  wife  or 
the  survivor  should  appoint ;  and  in  default  of  appointment,  to  the 
use  of  all  and  every  the  children  of  the  marriage  as  tenants  in*  com- 
mon in  tail,  with  cross  remainders ;  and  for  default  of  all  such  issue, 
to  the  use  of  the  wife's  brothers  and  sisters  in  fee.  There  were  issue 
of  the  marriage  two  children,  who  both  died  without  issue  before  the 
survivor  of  the  husband  and  wife.  No  appointment  was  ever  made 
under  the  power :  Held,  by  Lord  Campbell,  C.  J.,  Coleridge,  J.,  and 
Wightman,  J.,  that  the  devise  contemplated  three  contingencies,  the 
first  two  of  which  had  failed,  and  that  the  third,  viz.  the  default  of 
all  issue  of  the  marriage  at  the  decease  of  the  survivor  of  the  husband 
and  wife,  had  taken  effect;  and  that,  consequently,  the  ultimate 
limitation  to  the  wife's  brothers  and  sisters  took  effect:  Held,  by 
Compton,  J.,  that  the  ultimate  limitation  to  the  wife's  brothers  and 
sisters  was  contingent  on  the  event  of  there  being  more  than  one 
child  of  the  marriage  living  at  the  death  of  the  survivor,  or  of  a  child 
or  children  of  the  marriage  being  then  dead  leaving  issue ;  and  that 
the  event  having  failed,  the  ultimate  limitation  never  took  effect,  and 
that  the  words  "  in  default  of  all  such  issue  "  did  not  mean  in  the 
event  of  there  being  no  child  living  at  the  death  of  the  survivor. 
Doe  d.  Lees  v.  Ford,  23  Law  J.  Q.  B.  63. 

2.  Discharge  from  custodg  without  abjudication  on  the  property 
vested  in  the  assignee,  hy  a  vesting  order  made  on  insolvent  petition. — 
Assumpsit  by  endorsee  against  maker  of  a  promissory  note.  Plel^ 
that  before  endorsement,  the  endorser,  being  in  actual  custody  for 
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debt,  petitioned  the  Insolvent  Debtors  Court,  and  by  a  Testing  order 
aU.  his  property  was  vested  in  the  assignee.  Beplication,  that  after 
the  appointment  of  the  assimee,  and  before  the  endorsement  bj  the 
petitioner,  he  was  discharged  from  custody  by  his  detaining  creditor, 
without  any  adjudication  by  the  Court.  Demurrer :  Held,  that  on  the 
petitioner  being  so  discharged  from  actual  custody,  the  properlr 
in  the  note  revested  in  him  under  statute  1  &  2  vict.  c.  110,  and, 
that  the  replication  was  good.     Orange  v.  TricJcett, 

DISTBINGAS.— 22^t«eJ  upon  an  affidamt  four  dmfB  oZrf.— The 
Court  refused  to  grant  a  distringas  to  compel  the  defendant's 
appearance  upon  an  affidavit  four  days  old.  Vrinkwater  v.  Mills, 
12  C.  B.  452. 

EJECTMENT. — 1.  Service  of  declaration  and  notice  upon  tenanfs 
attorney, — Service  of  declaration  and  notice  in  ejectment  upon  the 
attorney  of  the  tenant,  the  premises  being  abandoned.  Doe  detn, 
Laundy  v.  Boe,  12  C.  B.  451. 

2.  Stay  of  execution — Title  perfected  hy  defendants  cfter  recovery  in 
ejectment. — A  corporation,  empowered  by  special  Acts,  which  incor- 
porated the  8  <fe  9  Vict.  c.  18,  to  construct  water-works,  and  to  take 
certain  lands,  required  lands  belonging  to  A.  and  B.,  the  boundary 
between  which  was  improperly  described  in  their  plans  and  books  of 
reference.  In  consideration  of  B.'s  withdrawing  his  opposition  to 
their  bill  in  committee,  the  corporation  agreed  to  settle  the  value  of 
the  land  required  from,  and  the  compensation  due  to,  A.  by  arbitration, 
under  the  above  Act,  and  to  fix  the  exact  quantity  of  land  within  six 
months  after  the  passing  of  the  bill.  In  the  proceedings  under 
the  reference,  the  mistake  of  the  boundary  was  pointed  out,  but 
the  award  fixed  a  value  in  terms  only  for  the  land  within  the 
boundary  so  inaccurately  delineated ;  and  the  corporation  took  that 
land  accordingly,  leaving  between  it  and  the  true  boundary-line  a 
narrow  slip  of  land  belonging  to  B.,  but  which  the  corporation  had 
agreed  to  purchase  from  A.  as  part  of  his  land,  and  for  which  they 
had  paid  a  sum  of  money  to  A.,  and  of  which  they  took  possession 
as  part  of  the  land  purchased  from  A.  B.  brought  an  ejectment 
against  the  corporation  for  this  slip  of  land,  and  recovered  a  verdict 
(which  the  corporation  unsuccessfully  attempted  to  set  aside),  and 
issued  and  lodged  with  the  sheriff"  a  writ  of  habere  facias  possession. 
The  corporation  having  since  the  judgment  in  the  ejectment  perfected 
their  title  to  the  land  in  question,  under  sect.  124  of  the  8  &  9  Vict. 
c.  18,  the  Court  stayed  the  proceedings  upon  the  judgment,  upon 
the  terms  of  the  corporation  paying  to  the  lessor  of  the  plaintiff  his 
full  costs  and  expenses  of  the  action  and  costs  of  the  application : 
Held,  that  "full  costs  and  expenses,"  in  sect.  126  of  the  8  &  9  Vict. 
c.  18,  meant  costs  "  as  between  attorney  and  client.  Doe  dem,  Hyde  v. 
The  Mayor  and  Corporation  of  Manchester,  12  C.  B.  474. 

EVIDENCE. — 1.  Declaration  by  deceased  persons  in  course  of 
duty — Admissibility  of  verbal  statement  to  explain  entry. — A  deceased 

VOL.  LI.    NO.  cm. — DIG.  / 
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person,  wbo  was  employed  to  serve  notices  to  quit,  and  whose  dutj 
it  was  to  inform  his  employer  of  their  service,  was  sent  with  a  notice 
to  serve  on  E.  C,  and  on  his  return  he  signed  a  memorandum, 
"  29th  of  September,  served  E-.  C."  It  turned  out  that,  in  feet,  he 
had  served,  not  E.  C,  but  his  father,  W.  C.  It  was  then  proposed  to 
show  that  he  stated  this  fact  to  his  employer  on  his  return,  but  that 
the  memorandum  being  prepared  befordiand,  was  not  altered :  Held, 
that  this  evidence  was  not  admissible,  as  it  was  not  made  in  the 
course  of  business,  or  discharge  of  a  duty.  Semble,  there  is  no 
difference  in  the  admissibility  of  a  declaration  made  by  a  deceased 

Serson  in  the  course  of  business  or  discharge  of  duty,  whether  such 
eclaration  be  in  writing  or  by  word  of  mouth.     Stabli/ton  v.  John 
CUmgh  and  Bohert  Clou^,  23  Law  J.  Q.  B.  5. 

2.  Depositions  of  a  parti/  to  the  suit,  under  the  14i  ^  15  Vict,  c.  99, 
s.  2. — ^The  defendant,  a  master  mariner,  having  gone  abroad  in  the 
course  of  his  business  after  the  commencement  of  the  action,  and 
after  time  obtained  to  plead,  but  before  issue  joined;  the  Court 
refused  to  postpone  the  trial  until  his  return  to  England,  on  the 
ground  that  his  evidence  was  material  and  necessary  to  make  out 
his  defence.  Semble,  that  the  examination  of  a  party  to  the  suit 
imder  a  commission  is  receivable  in  evidence  under  the  above  Act. 
Solomon  v.  Hotoard,  12  C.  B.  463. 

8.  Payment — Principal  and  factor — Estoppel — New  trial — Point 
reserved. — In  an  action  for  goods  sold,  there  was  a  plea  of  payment, 
and  it  appeared  that  both  the  plaintiff  and  defendant  employed  Gt.  as 
factor.  G-.  sold  the  goods  to  the  defendant,  knowing  he  was  factor. 
On  a  balance  of  accounts,  Q.  was  indebted  to  the  defendant.     The 

Slaintiff,  who  knew  the  state  of  accounts  between  Q-.  and  the 
efendant,  petitioned  the  Court  of  Bankruptcy  to  make  G-.  bankrupt, 
and  alleged  in  his  affidavit  that  G.  owed  him  a  sum  of  money  for 
goods  sold  by  G.,  as  factor  of  the  plaintiff,  to  the  defendant,  and  for 
which  he  had  received  payment  by  means  of  goods  sold  by  the 
defendant  to  G.  The  plaintiff  having  afterwards  sued  the  defendant 
for  the  price  of  the  goods :  Held,  that  the  statement  in  the  affidavit 
was  not  conclusive  evidence,  estopping  the  plaintiff  from  denying 
that  the  defendant  had  paid  for  the  goods;  the  allegation  as  to 
payment,  so  explained,  not  being  an  allegation  of  fact,  but  of  an 
inierence  of  law  drawn  by  the  plaintiff.  When  counsel,  at  a  trial, 
does  not  ask  that  a  certain  point  should  be  submitted  to  the  jury, 
but  gets  leave  to  move  reserved,  _  he  cannot  afterwards  ask  for  a 
new  trial  on  the  ground  that  that  point  was  not  submitted  to  the 
jury.    Morgan  v.  Couchman,  23  Law  J.  C.  B.  36. 

4.  Proofs  of  sending  letters  of  allotment  of  shares  in  a  railioay  com- 
pany.— The  plaintiff  received  a  letter  of  allotment,  allotting  him  100 
shares  in  a  projected  railway,  upon  which  he  paid  a  deposit  of  21.  2s. 
per  share.  With  the  letter  of  allotment  the  Doard  of  directors  (one 
of  whom  was  the  defendant)  caused  to  be  sent  to  the  plaintiff  a 
circular,  containing,  amongst  others,  the  following  provision:  "  In 
the  event  of  the  Act  not  being  obtained,  the  directors  undertake  to 
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return  the  whole  of  the  deposits  without  deduction."  There  was  no 
evidence  of  any  application  by  the  plaintiff  for  shares,  or  that  his 
allotted  shares  had  been  exchanged  for  scrip,  and  it  appeared  that 
he  had  never  signed  the  parliamentary  contract  or  subscribers* 
agreement.  The  project  proving  abortive :  Held,  first,  that  money 
had  and  received  lay  to  recover  back  the  deposit  paid  ;  secondly,  that 
the  letter  of  allotment  and  circular  were  admissible  in  evidence 
without  being  stamped,  inasmuch  as  they  did  not  constitute  the 
whole  agreement  between  the  directors  and  the  allottees;  thirdly, 
that  the  sending  of  the  letter  of  allotment  and  circular  to  the 
plaintiff  was  sufficiently  proved  by  the  statement  of  the  secretary 
of  the  company,  that  he  had  received  instructions  to  send  them 
to  all  the  allottees ;  that  the  plaintiff  was  one  of  them,  and  he 
believed  that  he  had  sent  them  to  him.  Ward  v.  Zondesborauffh, 
12  C.  B.  262. 
And  see  Accoiorr  stated. 

EXEMPTION  OE  PEOPEETY  EEOM  EATING  UNDE5 
THE  PUBLIC  HEALTH  ACT,  1848,  s.  88.  — The  proviso  in 
sect.  88  of  the  Public  Health  Act,  1848, 11  &  12  Vict.  c.  63,  that  if 
any  kind  of  property  before  the  passing  of  the  Act  has  been  exempt 
from  rating  by  any  local  Act  in  respect  of  purposes  for  which  dis- 
trict rates  may  be  levied  under  the  Public  Health  Act,  1848,  the 
same  kind  of  property,  in  respect  of  the  same  purposes  and  to  the 
same  extent,  shall  be  exempt  from  district  rates  under  the  last- 
mentioned  Act,  applies  only  to  exemptions  in  respect  of  the  nature 
of  the  property,  not,  therefore,  to  property  exempt  under  a  local  Act 
in  respect  merely  of  its  locality,  although  the  property  so  locally 
situate  was  exempt  from  poor-rate.  Tait  v.  Carlisle  Local  Board  of 
Health,  2  Q.  B.  492.  ^ 

FALSE  IMPEISONMENT.— jDfli»a^c»— Ow^  of  quashing  coro- 
ner's inquisition, — The  plaintiff,  who  had  been  committed  to  gaol  for 
manslaughter,  by  a  coroner's  warrant,  was  afterwards  admitted  to 
bail,  and  subsequently  got  the  inquisition,  under  which  he  had  been 
committed,  quashed.  In  an  action  against  the  coroner  for  false 
imprisonment,  alleging  as  special  damage  that  he  had  been  obliged 
to  pay  money  in  procuring  his  discharge  from  custody :  Held,  that 
he  was  entitled  to  recover  the  costs  of  quashing  the  inquisition.  Fox- 
hall  v.  Bamett,  23  Law  J.  Q.  B.  7. 

EOEMEDON.— a?«fe  of  issues  under  the4i^5  Anne,  c.  16,  s.  5.— 
To  a  count  in  formedon,  the  tenant  pleaded  three  pleas,  u^on  two 
of  which  issues  of  fact  were  joined,  and  upon  the  third  an  issue  in 
law.  All  the  issues,  as  well  of  law  as  of  fact,  were  found  for  the 
demandant :  Held,  that  he  was  not  entitled  to  the  costs  of  the  issues 
of  fact,  under  the  4  &  6  Anne,  c.  16,  s.  6,  that  section  not  applying  to 
real  actions ;  but  that  he  was  entitled  to  the  costs  of  the  demurrer, 
under  the  3  &  4  Wm.  4,  c.  42,  s.  34,  the  words  being  general,  and 
comprehending  all  actions.  Cannon,  demandant ;  Remington,  tenant^ 
12  C.  B.  614. 
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PEAUD.    See  Bill  of  ExcHAKaB. 

GAMING-. — Betting  on  a  horse-race — Security  given  for  icinningg^ 
— A.  and  B.  jointly  made  bets  with  third  persons  on  a  horse-race ;  B. 
received  the  money  and  gave  A.  a  bill  accepted  by  C.  (who  was  no 
party  to  the  betting)  for  his  share :  Held,  that  A.  was  not  precluded 
by  the  8  &  9  Yict.  c.  109,  s.  18,  from  suing  C.  upon  the  bill.  Sem- 
hie,  that  that  statute  does  not  render  betting  on  a  horse-race  illegal. 
Johnson  v.  Lansley,  12  C.  B.  468. 

GENERAL  PUBLIC  HEALTH  ACT,  11  &  12  Vict.  c.  63,  ss. 
19,  133. — Local  board — Penalty  for  disqualified  or  disabled  member 
acting — Member  of  public  company — Who  may  sue  for  penalty — Party 
grieved. — The  defendant,  a  proprietor  and  director  of  the  Margate 
Pier  Company,  established  under  the  52  Geo.  3,  c.  186,  was  elected 
a  member  of  a  local  board  of  health,  under  the  General  Public 
Health  Act,  11  &  12  Vict.  c.  63,  and  he  voted  as  such  on  a  resolu- 
tion affecting  the  interests  of  the  Pier  Company.  The  plaintiff,  who 
was  an  inhabitant  and  ratepayer,  entitled  to  vote  for  members  of  the 
local  board  of  health,  and  was  in  the  habit  of  using  the  Margate  Pier, 
sued  the  defendant  for  a  penalty  of  60/.  under  the  19th  section  of 
the  11  &  12  Vict.  c.  63,  for  so  voting  on  the  resolution ;  but  he  had 
not  the  consent  of  the  Attorney- General  to  his  suing:  Held,  that 
as  the  plaintiff  was  not  otherwise  aggrieved  than  as  one  of  the 
public,  he  was  not  entitled  to  sue  under  the  133rd  section,  which 
prevents  any  person,  other  than  a  party  grieved,  from  suing  without 
the  consent  of  the  Attorney- General.  Qucdre,  whether  the  19th 
section  of  the  Act,  which  pro^des  that  a  proprietor  in  a  water  com- 
pany, or  in  a  company  for  carrying  on  works  of  a  public  nature,  shall 
not  be  disabled  from  acting  as  a  member  of  a  local  board,  but  shall 
not  vote  upon  any  question  in  which  the  company  is  interested, 
renders  a  member  so.  voting  liable  to  the  penalty  imposed  in  that 
section  on  a  disqualified  disabled  person,  who  acts  as  such  member. 
JBoyce  v.  Higgins,  23  Law  J.  C.  B.  5. 

HABEAS  COnWSService  of— The  father  is  by  law  entitled 
to  the  custody  of  his  legitimate  children;  and  semble,  that  a  Court  of 
Common  Law  has  no  jurisdiction  under  any  circumstances  to  deprive 
him  of  that  right.  The  Court  will  receive  the  return  to  a  writ  of 
habeas  corpus,  although  the  party  called  upon  to  make  it  is  not 
present.  Service  of  writ  by  leaving  it  with  the  brother  and  agent  of 
the  party,  called  upon  at  his  place  of  abode,  Held  sufficient.  Be 
Hakemll,  12  C.  B.  223. 

And  see  Municipal  Corpoeatiok. 

HIGHWAY  'SiKTE.-'Allowance-^Distress.—lii  allowing  a  high- 
way rate,  the  two  justices  by  inadvertence  wrote  their  allowance  at 
the  end  of  a  page,  in  the  middle  of  a  rate,  instead  of  at  the  end  of 
the  rate.  The  words  of  allowance  were,  "  We  do  hereby  consent  to 
and  allow  the  foregoing  rate  and  assessment:"  Held,  that  there  was 
no  allowance  of  the  latter  part  of  the  rate,  and  that  payment  of  an 
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assessment  in  the  latter  part  could  not  be  enforced  by  distress.     Se 
the  Justices  of  NoHh  StqffordsTiire,  23  Law  J.  Q.  B.  48. 

HOUSES  ADJOININa,  BIGHT  TO  SUPPOET  OF.— 
Where  several  houses  belonging  to  the  same  owner  are  built  together, 
so  that  each  requires  the  mutual  support  of  the  neighbouring  house, 
and  the  owner  parts  with  one  of  the  houses,  the  right  to  such  mutual 
support  is  not  thereby  lost,  the  legal  presumption  being  that  the 
owner  reserves  to  himself  such  right,  and  at  the  same  time  grants  to 
the  new  owner  an  equal  right ;  and  consequently,  if  the  owner  parts 
with  several  of  the  houses  at  different  times,  the  possessors  still  enjoy 
the  right  to  mutual  support,  the  right  being  wholly  independent  of 
the  question  of  the  priority  of  their  titles.  Richa/rds  v.  Base, 
9  Exch.  218. 

HUSBAND  AND  WLE^.—  Beed  of  separation  — Covenant  to 
maintain  children, — A  deed  of  separation  between  husband  and  wife 
contained  a  covenant  by  the  husband  that  he  would  pay  the  whole 
expense  of  the  education,  maintenance,  and  support,  except  as  there- 
inafter mentioned,  of  their  three  children,  all  of  whom  it  was  agreed 
should  be  and  remain  in  the  custody,  and  under  the  complete  con- 
trol of  the  husband ;  provided  that  the  wife,  or  if  she  should  fail  to 
do  so,  the  trustees  of  the  deed,  should  pay  the  expense  of  the  educa- 
tion, maintenance,  and  support  of  such  of  the  children  as  should  be 
permitted  by  the  husband  to  reside  «rith  her,  during  the  period  of 
such  residence :  Held,  that  with  the  particular  exception  mentioned, 
this  was  a  general  covenant  on  the  part  of  the  husband  to  maintain 
the  children  at  all  times,  and  therefore  he  was  responsible,  notvnth- 
standing  they  were  of  age,  and  were  not  residing  with  his  wife,  nor 
were  under  his  care,  custody,  or  control.  De  Grespigny  v.  Be  Ores- 
pigny,  9  Exch.  192. 

IMPLIED  WAEEANTT.— SflZe  of  hill  of  exchange— Biference 
in  description — Failure  of  consideration. — The  vendor  of  a  bill  of 
exchange  impliedly  warrants  that  it  is  of  the  kind  and  description 
that  it  purports  on  the  face  of  it  to  be.  Where,  therefore,  an 
unstamped  bill  of  exchange,  purporting  to  be  a  foreign  bill,  drawn  at 
Sierra  Leone,  but  which  had  been  rejdly  drawn  in  London,  was  sold 
and  refused  payment  by  the  acceptor :  Held,  that  the  vendee  was 
entitled  to  recover  back  the  price  of  the  bill,  on  the  ground  of  a 
failure  of  consideration.     Gompertz  v.  Bartlett,  23  Law  J.  Q.  B.  65. 

INDICTABLE  NUISANCE.-- iocaZ  Act  — Special  case.— By 
Act  of  Parliament,  an  ancient  highway  running  over  land  the  pro- 
perty of  S.,  was  made  turnpike.  On  each  side  of  the  road,  after  the 
passing  of  the  Act,  collieries  were  worked  by  S.,  and  he  had  from 
time  ^to  time  made  railways  and  tramroads  across  the  highway,  for  . 
conveyance  of  the  coals  to  and  from  the  collieries,  and  to  an  adjoin- 
ing navigable  river.  In  1  <&  2  Oeo.  4,  a  new  Turnpike  Act  passed  for 
repairing  the  same  highway.  After  the  passing  of  this  Act,  S.  con- 
tinued one  of  the  former  tramroads,  ana  made  new  rail  and  tram* 
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roads  across  the  highway,  for  the  same  purposes  as  before.  By~a 
clause  in  this  Act,  a  penalty  recoverable  on  summary  conviction  was 
imposed  on  any  person  who  should  make  any  rail  or  tram-road  upon  or 
across  the  said  turnpike-road,  without  the  consent  of  the  said  trustees 
or  legal  authority,  or  should  continue  such  rail  or  tram-road  after 
such  consent  should  be  withdrawn.  On  indictment  against  S.  for 
8  nuisance,  in  making  and  continuing  one  of  his  said  railroads  after 
the  passing  of  the  last-mentioned  Act :  Held,  that  such  making  and 
continuing  were  an  indictable  nuisance,  and  that  no  inference  to  the 
contrary  could  be  drawn  from  the  facts  of  the  case,  or  the  words  of 
the  last  Act.  To  do  the  work  complained  of,  the  turnpike-road  was 
dug  into,  but  filled  up  again,  and  restored  to  its  former  state,  except 
that  the  rail  or  tram-road  remained,  forming  a  groove  of  wood  adapted 
to  the  wheels  of  carriages,  and  which  groove  was  sunk  in  the  road, 
and  did  not  anywhere  rise  above  its  level:  Held,  after  a  general 
verdict  of  guilty,  that  the  Court  could  not,  on  a  special  case 
empowering  them  to  draw  inferences  as  a  jury,  i»ronounoe  the 
injury  created  by  this  work  too  slight  and  uncertain  to  be  a  subject 
of  indictment.     The  Queen  v.  Charleswarth,  16  Q.  B.  1012. 

INFEEIOE  GOTTSn^.—Bailiffa—Ifotice  of  action— 7  ^  8  Viet, 
e.  19, «.  8 — WTu)  are  such  hailiffh — What  courts  within  Act — Borough 
Court  of  Record— 1  Wm.  4i  fl  Vict.  c.  78,  *.  40—6  ^  6  Wm.  4, 
c.  76,  ».  118. — A  person  who  acted  in  execution  of  the  process  of  a 
Borough  Court  of  Becord,  undir  the  Serjeant  at  mace  of  the  borough, 
and  who  had  no  appointment  firom  the  judge  of  the  court,  was  held 
not  to  be  a  **  bailiff'*  entitled  to  a  month's  notice  of  action,  under  the 
8th  section  of  the  Act  7  &  8  Yict.  c.  19,  for  regulating  the  bailiffs  of 
inferior  courts.  The  preamble  of  that  Act  recites,  that  ^  courts  are 
holden  for  sundry  counties,  hundreds,  and  wapentakes ;  various  manors 
and  other  lordships,  liberties,  and  franchises,  having  by  custom  or 
charter  jurisdiction  for  the  recovery  of  debts  and  damages  in  personal 
actions.'*  Qwere,  whether  a  Borough  Comrt  of  Eecord,  having  juris- 
diction for  the  recovery  of  debts  and  damages  in  pei^nal  actions,  and 
also  in  ejectment  between  landlord  and  tenant,  under  a  charter  made 
by  virtue  of  the  7  Wm.  4  &  1  Vict.  c.  78,  s.  49,  conferring  on  the 
Court  the  powers  of  the  borough  courts  under  the  Municipal 
Corporation  Act  (6  &  6  Wm.  4,  c.  76,  s.  118),  is  a  court  within  the 
7  &  8  Vict.  c.  19.     Tarrant  v.  Baker,  23  Law  J.  C.  B.  21. 

INSOLVENT. — Avoiding  vesting  order — Discharge,  hg  default  of 
creditor,  without  adjudication, — If  a  vesting  order  has  been  made  in 
the  case  of  a  prisoner  who  has  petitioned  the  Insolvent  Debtors 
Court  under  the  stat.  1  &  2  Vict.  c.  110,  his  dbcharge,  by  default 
of  the  detaining  creditor,  without  any  adjudication  being  made,  does 
not  of  itself  render  void  the  vesting  order.  Kemot  v.  Fittis,  23  Law  J. 
Q.  B.  33. 

INSOLVENT  DEBTOE.— 1.  Interest  on  deUs— Statute  1^2 
Vict,  c,  110,  s.  87 — Mandamus — Jurisdiction  over  a  judgment  entered 
up  in  the  name  of  the  provisional  assignee,  on  the  warrant  of  attorney 
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executed  in  obedience  to  the  Insohent  Debtors  Act.  —  A  judgment 
entered  up  in  one  of  the  Superior  Courts  at  Westminster,  in  the 
name  of  the  assignee  of  an  insolvent,  on  the  ivarrant  of  attorney, 
signed  by  the  insolvent  before  adjudication,  pursuant  to  stat.  1  <&  2 
Vict.  c.  110.  s.  87,  is  not  a  record  over  which  such  Superior  Court 
exercises  control,  except  in  respect  of  irregularity  in  the  proceedings 
in  such  court  itself;  out  the  Insolvent  Debtors  Court  alone  is  to 
decide  when  satisfaction  is  to  be  entered,  and  for  that  purpose  is  to 
construe  the  Act  judicially.  Therefore,  in  a  case  where  the  com- 
missioners of  that  court  differed  in  opinion  as  to  whether,  on  the 
true  construction  of  the  Act,  satisfaction  ought  to  be  entered  on 
a  judgment  so  entered  in  the  Queen's  Bench,  the  debts  having  been 
paid,  but  without  interest,  this  Court,  without  expressing  any 
opinion  on  the  construction  of  the  Act,  refused  a  riie  for  a  man- 
damus commanding  a  commissioner  to  enter  satisfaction,  and  dis- 
charged, with  costs,  a  rule  calling  on  the  assignee,  the  plaintiff  on 
the  record,  to  show  cause  why  satisfaction  should  not  be  entered  up. 
Sturps  V.  Joy,  2  Q.  B.  739. 

2.  Order  J^  protection  under  7^8  Viet,  c,  96 — Arrest, — A 
defendant  petitioned  the  Insolvent  Debtors  Court  for  protection 
under  the  7  &  8  Yict.  c.  96,  and  inserted  in  his  schedule  the  name 
of  the  plaintiff  as  a  creditor  for  lOOZ.  and  costs,  payable  by  instalments 
under  a  judge's  oMer,  given  by  consent  in  an  action  for  135Z.  10«.  l\d. 
The  defenc&nt  was  brought  up  before  the  commissioner,  and  his 
further  examination  adjourned  sine  die.  The  plaintiff  thereupon 
arrested  him  under  a  ca,  sa.,  issued  on  a  judgment  entered  up  in 
pursuance  of  the  iudge's  order,  when  the  defendant  consented  to 
another  judge's  order  for  payment  of  the  debt  and  costs  by  different 
instalments,  and  was  discharged  from  custody.  The  defendant  was 
again  brought  up  before  the  commissioner,  who  made  an  order  to 
protect  his  person  &om  arrest  under  any  process  in  respect  of  the 
debts  due  at  the  time  of  filing  his  petition  to  the  persons  named  in. 
his  schedule  as  creditors.  The  plaintiff  having  auierwards  arrested 
the  defendant  under  a  ca,  sa,,  issued  on  a  judgment  entered  up  in 
pursuance  of  the  second  judge's  order:  Held,  that  the  defendant 
was  entitled  to  be  discharged  out  of  custody,  the  arrest  being  in 
respect  of  the  same  debt  as  that  inserted  in  his  schedule;  also, 
that  the  application  was  properly  made  to  this  Court.  Soolepaytor 
V.  Bussell,  9  Exch.  279. 

3.  Bemand  under  the  1  ^  2  Vict,  c,  110,  s,  85. — An  insolvent 
debtor,  who  was  remanded  under  this  section,  having  been  arrested 
by  the  creditor,  at  whose  suit  he  was  remanded,  in  order  to  obtain 
his  discharge,  signed  a  consent  to  a  judge's  order  for  payment  of  a 
certain  sum  down,  and  the  remainder  of  the  debt  by  instalments. 
He  paid  that  sum  at  the  time  he  signed  the  consent,  and  was  dis- 
charged :  Held,  that  although  the  security  was  invalid,  he  could  not 
recover  back  the  money  so  paid,  since  it  was  paid  voluntarily,  and 
with  full  knowledge  of  the  facts.     Vzner  v.  Hawkins,  9  Exch.  266. 
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INTEEPEETATION  OF  CHAKTBKS.~PrM««^<?~^t»ifeiw?e  of 
usage, — ^A  charter  of  3  Jac.  2  granted  to  the  Corporation  of  the 
Master  Pilots  andk  Seamen  of  !N^ewcastle-upon-Tyne  primage  (de- 
scribed in  the  charter  as  an  ancient  duty)  upon  goods  brought  by 
ship  into  the  Tjne  or  any  of  the  creeks  of  Newcastle,  of  which 
Sunderland  was  one,  to  be  rated  and  accounted  in  manner  and  form 
following ;  "  that  is  to  say,  aliens  and  strangers  bom,  and  all  other 
persons  arriving  with  ships  in  Newcastle  within  any  of  the  creeks, 
and  not  belonging  to  the  same,  to  pay  before  they  departed  with 
their  ships,  and  every  free  merchant  and  inhabitant  of  Newcastle 
arriving  m  the  Tyne  with  a  ship,  within  ten  days  after  landing  the 
goods."     The  charter  also  granted  to  the  corporation  all  other  per- 

Siuisites,  ancient  duties,  and  profits,  which  they  had  theretofore  law- 
ully  had  and  enjoyed ;  and  also  provided  that  the  sums  granted  by 
the  charter  should  be  in  lieu  of  all  other  duties  theretofore  received : 
Held,  first,  that  the  charter  was  not  inconsistent  with  the  claim  of 
primage  in  respect  of  goods  imported  into  Sunderland  by  merchants 
resident  there :  secondly,  that  evidence  of  usage  was  admissible  in 
support  of  the  claim.     J^radleg  v.  FiloU  of  Newcastle^  2  Q.  B.  427. 

JUDGMENT. — Case  of  nonsuit — Affidavit  in  support  of  motion. 
— Upon  a  motion  for  judgment  as  in  a  case  of  nonsuit,  it  is  enough 
if  the  affidavit  shows  a  default,  without  going  on  to  negative  that 
the  plaintiff  has  since  proceeded  to  trial ;  that  fact  should  come  from 
the  other  side.     Blackman  v.  Asplin,  12  0.  B.  453. 

LANDLOED  AND  TENANT.— iiaiiZiVy  to  repair  premises  let 
from  year  to  yea/r, — Count  by  tenant  from  year  to  year  of  a  house 
against  his  landlord,  for  neglecting  to  do  substantial  repairs  to  the 
premises,  after  notice  that  they  were  in  a  dangerous  state  \per  quod^ 
the  premises  during  the  tenancy  fell  and  injured  plaintiJSrs  goods. 
Demurrer:  Held,  that  the  declaration  was  bad  in  substance,  no 
obligation  to  do  substantial  repairs,  on  notice,  being  implied  by  law 
from  the  relation  of  landlord  and  tenant.  Oolt  v.  Oandy,  2  Q.  B. 
845. 

LIABILITY. — 1.  Of  employer — Act  qf  contractor's  servants^  when 
the  act  done  is  within  the  contract^  and  is  in  itself  tortuous. — Though 
a  person  employing  a  contractor  to  do  a  lawful  act  is  not  responsible 
for  the  negligence  or  misconduct  of  the  contractor  or  his  servants 
in  executing  that  act,  yet  if  the  act  itself  is  wrongful,  the  employer 
is  responsible  for  the  wrong  so  done  by  the  contractor  or  his  servants, 
and  is  liable  to  third  persons  who  sustain  damage  from  the  doing  of 
that  wrong.     Mlis  v.  Sheffield  Oas  Company,  2  Q.  B.  767. 

2.  Of  putative  father  of  bastard  of  married  woman  horn  after  mar- 
riage—  Discretion  of  justices — Stat,  7^8  Vict,  c,  101.  —  Under 
stat.  7  &  8  Vict.  c.  101,  s.  3,  justices  may  make  an  order  of  mainte- 
nance on  the  putative  father  of  a  bastard  child  bom  of  a  married 
woman,  where  non-access  of  the  husband  can  be  shown.  And  in  the 
order  the  mother  may  be  described  as  a  single  woman :  So  held  in  a 
case  where  the  husband  was  under  sentence  of  transportation: 
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Held  also,  that  the  liability  of  the  putative  father  under  the  order 
was  not  put  an  end  to  by  the  husband  and  wife  having  renewed 
cohabitation.  Where  lustices  under  the  above  circumstances  refuse 
to  issue  a  warrant  of  distress  for  arrears  of  the  sum  ordered  to  be 
paid,  assigning  as  their  reason  that  the  putative  father  was  dis- 
charged from  the  order  by  the  husband's  return  and  cohabitation, 
the  Court  made  absolute  a  rule  for  ordering  them  to  issue  the 
warrant,  holding  that  that  could  not  be  considered  as  a  refusal  made  in 
the  exercise  of  the  discretion  of  the  justices.  The  Queen  v.  Filkmg- 
tan,  2  Q.  B.  546. 

LIMITATION  OF  EIGHT  OF  ENTET.~>^iia/.  3  ^  4  ^w.  4, 
e.  27. — Before  the  passing  of  stat.  3  &  4  Wm.  4,  c.  27,  E.  was  let  into 
possession  of  land  as  tenant  at  will  to  S.  He  never  paid  rent.  Ajfter 
the  statute  passed,  and  before  twenty-one  years  had  elapsed  from  E. 
being  so  let  into  possession,  S.  entered  and  turned  E.  out.  E. 
immediately  afterwards  resumed  possession,  but  no  fresh  tenancy  at 
will  commenced,  and  he  paid  no  rent :  Held,  that  S.  might  enter 
at  any  time  before  the  lapse  of  twenty  years  from,  such  resumption 
of  possession  by  E.,  though  after  the  lapse  of  twenty-one  years  from 
the  first  letting  E.  into  possession,  and  was  not  barred  by  sects.  2, 
7,  &  10.     Eandallv,  Stevens,  2  Q.B.  641. 

LUNATIC,  CONTEACT  BY.  — Purchase  of  land— Eight  to 
recover  hack  deposit.  —  The  plaintiff  entered  into  a  written  contract 
for  the  purchase  of  certain  land  at  a  specified  price  from  certain  per- 
sons, vendors  thereof  on  behalf  of  the  defencEwit,  on  the  terms  and 
conditions  that  the  plaintiff  should  forthwith  pay  a  sum  of  415Z.  as  a 
deposit  on  the  purchase ;  that  the  purchase  should  be  completed  by 
the  25th  of  March,  1852 ;  that  within  four  weeks  after  the  contract 
the  vendors  should  deliver  to  the  plaintiff  an  abstract  of  title  to  the 
property,  and  deduce  a  good  title  thereto ;  that  within  two  months 
after  the  delivery  of  such  abstract  the  plaintiff  should  deliver  to  the 
vendors  a  statement  of  any  objections  to  the  title,  and  if  no  objec- 
tions were  so  delivered,  the  title  should  be  considered  as  accepted ; 
that  on  payment  of  the  residue  of  the  purchase-money,  on  the  said 
25th  of  March,  the  vendors  would  convey  the  premises  to  the 
plaintiff;  and  that  if  the  plaintiff  should  neglect  or  fail  to  comply 
with  these "  conditions,  his  deposit-money  should  be  forfeited  to  the 
vendors.  The  plaintiff  paid  the  deposit  at  the  time  of  entering  into 
the  contract,  and  an  abstract  of  title  was  afterwards  duly  delivered 
to  him,  to  which  no  objection  was  made.  At  the  time  he  entered 
into  the  contract,  he  was  a  lunatic  and  incapable  of  understanding 
its  nature,  but  this  the  defendant  did  not  know,  and  the  contract  on 
his  part  was  a  hond-fide  one :  Held,  that  as  the  contract  was  entered 
into  by  the  defendant,  and  the  money  received  fairly  and  in  good  faith 
and  without  knowledge  of  the  lunacy,  and  so  far  as  concerned  the 
deposit  the  transaction  was  completely  executed,  the  plaintiff  was  not 
entitled  to  the  return  of  the  money  so  deposited.  Beaven  v.  JUtLon* 
nell,  9  Exch.  309. 
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MALICIOUS  FBOSECUTION.— ^an«  of  reasonable  and  pro- 
hable  cause — Belief  by  defendant  in  plaintiff** s  ytf»Z/. — ^In  an  action 
for  malicioasly,  and  without  reasonable  or  probable  cause,  prosecuting 
the  plaintiff  for  perjury^  it  appeared  that  the  statements  alleged  to 
be  perjury,  had  been  made  hj  the  plaintiff  as  a  witness  in  an  action 
against  the  defendant  respecting  &cts  known  to  the  defendant  only 
by  the  relation  of  others.  There  was  evidence  that  the  defendant 
had  been  told  that  the  plaintiff^s  eyidence  was  wilfully  false ;  but  there 
was -also  evidence  that  the  defendant  had  said  that  he  had  indicted 
the  plaintiff  merely  to  stop  his  mouth  as  a  witness  in  another  pro- 
ceeding. The  judge  directed  the  jury,  that  if  the  plaintiff  had  in  hct 
sworn  lalsely,  or  if  the  defendant,  at  the  time  he  preferred  and  pro- 
secuted the  indictment,  acting  upon  the  information  he  had  received, 
believed,  and  had  reasonable  grounds  for  believing,  that  the  plaintiff 
had  sworn  falsely,  then  there  was  reasonable  and  probable  cause  for 
preferring  and  prosecuting  the  indictment ;  but  if  the  defendant,  at 
the  time  he  preferred  and  prosecuted  the  indictment,  did  not  believe 
the  information  he  had  received  to  be  true,  but  in  his  own  mind 
believed,  and  had  reasonable  grounds  to  believe,  that  the  plaintiff  had 
not  sworn  wisely,  or,  still  more,  if  he  believed  that  the  plaintiff  had 
spoken  the  truth,  then  there  was  no  reasonable  or  probable  cause 
for  preparing  and  prosecuting  the  indictment :  Held,  that  the  direc- 
tion was  correct.     Meslop  v.  Chapman,  23  Law  J.  Q.  B.  49. 

MAEEIED  WOMAN. — Conveyance  by,  without  the  concurrence 
of  her  husband — Description  of  deponent  in  affidavit, — An  affidavit  to 
iile  a  motion,  under  the  3  &  4  Wm.  4,  c.  74,  s.  91,  must  describe  the 
deponent  as  ''wife  of^"  even  though  it  discloses  circumstances 
showing  a  well-grounded  belief  that  the  husband  is  dead.  JEx  parte 
Sparrow,  12  C.  B.  334. 

MASTEE  AND  SISRYANT.—  Gmmitment  for  absenting  from 
service — Validity  of — Conviction, — A  warrant  of  commitment  under 
the  4  Geo.  4,  c.  34,  s.  3,  adjudged  that  J.  Gt.,  having  contracted  to 
serve  J.  S.  as  a  collier  for  a  certain  time,  and  the  term  of  his  con- 
tract being  unexpired,  did  unlawfully  misdemean  and  misconduct 
himself  in  his  said  service,  bv  neglecting  and  absenting  himself  from 
his  said  service  without  the  leave  of  his  master,  without  having  given 
to  his  said  master  any  notice  thereof,  and  without  assigning  any 
sufficient  reason  for  so  doing  so  :  Held,  that  the  warrant  was  bad,  as 
it  did  not  show  that  J.  G.  had  absented  himself  without  lawful 
excuse :  Semble,  that  such  an  instrument,  although  for  some  pur- 
poses equivalent  to  a  conviction,  need  not  set  out  the  evidence,  at  all 
events  since  the  11  &  12  Vict.  c.  43,  s.  17.  Be  Geswood,  23  Law  J. 
Q.B.  68. 

METEOPOLITAN  CAEEIAGES  ACTS.— 6  ^  7  Ttct.  e.  86, 
ss.  8,  21 — License  to  conductor — Damage  to — Writing  on  it  by  pro- 
prietor, — The  proprietor  of  a  metropolitan  public  carriage  employing 
sk  licensed  conductor,  is  not  justified  in  writing  on  his  license,  depo- 
sited with  him  pursuant  to  the  6  &  7  Vict.  c.  83,  s.  .8,  the  ground  on 
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vbich  he  discharges  the  conductor.  The  declaration  stated  that  the 
plaintiff  had  obtained  a  license  as  a  conductor  of  metropolitan  stage 
carriages,  under  the  13  <&  14  Yict.  c.  7  (which  incorporated  the  pro- 
visions of  the  6  &  7  Yict.  c.  86)  ;  and  that  the  defendant  employed 
the  plaintiff  as  a  conductor,  and  the  plaintiff  thereupon  delivered  his 
license  to  the  defendant  (under  sect.  8  of  the  6  &  7  Vict.  c.  86) ;  and 
that  the  defendant,  whilst  the  license  was  in  his  possession,  maliciously 
and  wrongftdlj  wrote  in  ink  upon  it,  before  he  delivered  it  to  the 
plaintiff  on  quitting  his  service,  the  words  "  Discharged  for  being 
1«.  4^,  short,"  and  redelivered  the  license  with  those  words  so  written; 
and  by  reason  of  the  premises  the  license  became  defaced  and 
damaged,  whereby  the  plaintiff  lost  employment :  Plea,  that  plain- 
tiff, as  such  conductor,  received  12«.  Zd,  on  behalf  of  the  defendant ; 
that  it  was  his  duty  to  account  for  that  sum  to  the  defendant ;  that 
he  accounted  for  10«.  lU.,  but  did  not  account  for,  or  pay  over,  the 
1«.  4i. ;  that  the  plaintiff  was  dishonest,  and  was  discharged  for 
being  1«.  ^,  short;  wherefore  the  defendant  wrote  the  said  words,  &c. : 
Hel^  that  the  declaration  was  good,  and  the  plea  bad.  Bogen  y. 
Mxwnamara^  23  Law  J.  C.  B.  1. 

MONEY  HAD  AND  BECEIVED.— IFA^w  maintainable,— A 
vicar-choral  of  St.  Paul's  Cathedral  is  not  entitled  during  his  year  of 
probation  to  share  in  a  fine  paid  on  the  renewal  of  a  lease  by  the 
dean  and  chapter  and  vicars-choral  of  an  estate,  which  is  one  of  the 
sources  of  the  emoluments  enjoyed  by  such  vicars-choral.  Had  he 
been  entitled,  money  had  and  received  would,  it  seems,  have  beeh  the 
proper  form  of  action  to  recover  it,  either  against  all  the  other  vicars- 
choral  or  against  the  pittansary,  the  person  iutrusted  with  the  collec- 
tion and  distribution  of  the  funds.    Shouhridge  v.  Clark,  12  C.  B.  335. 

And  see  Evidence. 

MOETaAGE  LEGAL  AND  EQUITABLE.— JJi^A^  of  myrt- 
gagor  to  redeem — Vendor  and  vejidee — JBbilure  of  consideration. — T. 
being  possessed  of  a  plot  of  land  for  a  certain  term  of  years,  by  in- 
denture of  the  24th  of  April,  1845,  assigned  it  by  way  of  mortgage 
to  S.,  as  a  security  for  SOOZ.  and  interest,  with  a  power  of  sale  on 
default  of  payment  on  a  certain  day.  By  a  memorandum  of  the 
same  date,  T.  undertook  to  deposit  with  S.  a  lease,  when  the  same  was 
executed,  of  another  plot  of  land,  as  a  further  and  collateral  security 
for  the  300Z.  and  interest.  A  mill  and  other  buildings  stood  partly 
on  one  plot  of  land  and  partly  on  the  other.  On  the  1 8th  of  December, 
1845,  the  lease  mentioned  in  the  memorandum  was  granted  and 
deposited  with  S.  By  indenture  of  the  2nd  of  March,  1847,  T. 
assigned  a  moiety  of  the  entire  premises  to  A.,  and  on  the  20th  of 
September,  1847,  executed  an  assignment  of  all  his  estate  and  effects 
for  the  benefit  of  his  creditors.  By  indenture  of  the  3l8t  of  August, 
1848,  S.  assigned  both  plots  of  land,  mill,  and  buildings  to  the  defen- 
dant, subject  to  the  equity  of  redemption,  and  with  such  power  of 
sale  as  S.  possessed.  In  April,  1852,  the  defendant  offered  the 
premises  for  sale  by  auction,  and  the  conditions  stated  (inter  alia) 
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that  he  sold  as  mortgagee,  and  that  as  he  had  only  an  equitable  in- 
terest  in  the  second  plot,  the  purchaser  should  accept  such  title  as  he 
was  able  to  deduce  and  convey.  The  plaintiff  became  the  purchaser 
of  both  plots,  but  refused  to  complete  the  purchase,  on  the  ground 
that  the  legal  estate  in  the  second  plot  was  outstanding,  and  might 
be  used  adversely  to  him ;  and  having  brought  an  action  to  recover 
back  the  deposit :  Held,  that  there  was  no  failure  of  consideration, 
inasmuch  as,  first,  the  assignment  by  T.  of  the  legal  estate  in  the  one 
plot,  and  memorandum  of  deposit  of  future  lease  of  the  other  plot, 
were  one  and  the  same  transaction  and  security,  and  the  lease,  when 
deposited,  was  subject  to  the  same  conditions,  including  the  power  of 
sale,  as  were  contained  in  the  assignment,  and  consequently  T.  would 
not  be  entitled  in  a  Court  of  Equity  to  redeem  the  second  plot ; 
secondly,  that  by  the  express  terms  of  the  condition^  of  sale,  the 
defendant  contracted,  with  reference  to  that  plot,  to  sell  an  equitable 
interest  only.     Ashworth  v.  Mounsey^  9  Erch.  175. 

NUISANCE.    ScjB  Indictable  NuiSAifCB. 

PAEISH  CLEEK.—&«Z^i»cn^.--The  curate  of  a  district  church 
in  the  township  of  A.,  established  under  stats.  68  G«o.  3,  c.  45,  and 
59  Geo.  3,  c.  134,  dismissed  the  clerk  of  the  district  church,  and 
appointed  T.  in  his  stead.  T.  continued  to  act  as  such  clerk  for  eight 
years,  with  the  full  knowledge  of  the  vicar,  who  during  that  tune 
held  the  cure  of  the  parish  in  which  part  of  the  district  lay.  At  the 
time  of  the  appointment,  the  vicar  denied  the  power  of  the  curate  to 
appoint,  but  he  took  no  further  or  subsequent  objection ;  Held,  on 
appeal  against  an  adjudication  of  T.'s  settlement  in  another  town- 
ship, that  the  office  was  a  public  annual  office  within  stat.  3  <&  4 
W.  &  M.  c.  4,  s.  6,  and  that  T.  acquired  a  settlement  in  township  A. 
The  Queen  v.  Inhabitants  of  Ossett,  16  Q.  B.  975. 

^AnLlAMENT.-^Chuntifvote-'Fortif'ShilUnfffreeholdr--'Tenanfs 
rates — 18  Geo,  2,  c.  18,  as,  6,  6. — The  appellant  claimed  to  vote  in 
respect  of  a  freehold  which  he  let  for  40».  a  year,  he  agreeing  to  pay 
the  usual  tenant's  rates.  If  he  had  not  so  agreed,  he  could  only  have 
obtained  40«.  minus  the  amount  of  those  rates:  Held,  that  the 
appellant  had  not  an  estate  of  the  clear  yearly  value  of  40«.,  and 
therefore,  that  he  was  not  entitled  to  vote.  Moorhouse,  appellant; 
Gilbertson,  respondent,  23  Law  J.  C.  B.  19. 

PATENT.  — 1.  Contract  under  seal—Becitals—IJstoppel'—Bj 
articles  of  agreement  under  seal,  reciting  that  letters-patent  had 
been  granted  to  the  defendant  for  improvements  in  purifying  gas, 
and  that  other  letters-patent  had  been  granted  to  the  plaintiff  for  an 
improved  mode  of  manufacturing  gas,  and  that  disputes  had  arisen 
between  the  parties  as  to  their  respective  rights  under  the  letters- 
patent  to  the  use  of  oxide  of  iron  lor  the  purpose  of  purifying  gas, 
and  that  a  writ  of  scire  facias  had  been  sued  out  by  the  plaintiff  to 
repeal  the  letters-patent  granted  to  the  defendant,  and  that  another 
patent  for  purifying  coal-gas  by  oxides  of  iron,  had  been  applied  for 
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bj  the  defendant,  and  that  other  letters-patent  had  been  sued  out 
by  the  plaintiff,  and  that  in  order  to  put  an  end  to  the  aforesaid 
differences,  the  parties  had  entered  into  that  agreement ;  the  defend- 
ant covenanted  with  the  plaintiff,  and  the  plaintiff  agreed  that  the 
defendant  should  have  the  exclusive  use  of  the  inventions  granted  to 
the  plaintiff  so  far  as  the  same  related  to  the  purification  of  gas  bj 
the  hydrated  oxides  of  iron,  paying  therefore  certain  royalties ;  that 
the  plaintiff  should  have  the  exclusive  use  of  the  inventions  granted 
to  the  defendant,  so  far  as  the  same  related  to  the  purification  of  gas 
by  anhydrous  oxides  of  iron,  paying  therefore  certam  royalties  ;  that 
for  the  purpose  of  that  agreement  and  the  determination  of  the 
amount  of  royalties,  it  should  be  assumed  that  the  defendant  was 
entitled  to  the  exclusive  use  of  anhydrous  oxides,  and  the  plaintiff 
entitled  to  the  exclusive  use  of  hydrated  oxides.  The  agreement  also 
provided,  that  in  case  of  any  breach  of  certain  stipulations,  the  party 
so  doing  should  pay  to  the  other  a  certain  sum  as  liquidated  damages. 
In  an  action  to  recover  that  sum,  the  defendant  pleaded  that  the 
plaintiff's  patents  were  not  valid,  that  the  inventions  were  not  new, 
and  that  the  plaintiff  was  not  the  first  inventor.  On  demurrer: 
Held,  that  the  pleas  were  bad,  inasmuch  as  the  defendant  was 
estopped  by  the  agreement  from  disputing  the  validity  of  the  patents. 
mils  V.  Laming,  9  Exch.  256. 

2.  Disclaimer  hy  gra/ntee  after  assignment — Filing  copy  of  dis^ 
claimer — Infringement — ^A  patent  was  granted  for  ii;Dprovements  in 
the  manufacture  of  gelatinous  substances^  and  in  the  apparatus  to  be 
used  therein,  with  the  usual  proviso  as  to  the  enrolment  of  the  speci- 
fication within  six  months.  JBefore  the  expiration  of  the  six  months, 
the  grantee  assigned  all  his  interest  in  the  patent.  He  then,  by 
leave  of  the  Solicitor-General,  disclaimed  that  part  of  the  title  con- 
tained in  the  words,  and  in  the  apparatus  to  be  used  therein,  a  copy 
of  which  disclaimer  was  filed  by  the  Clerk  of  the  Patents  of  England, 
the  original  having  been  duly  certified.  In  an  action  by  the  assignee 
of  the  grantee  for  an  infringement,  the  declaration  stated  the  patent 
to  have  been  granted  for  certain  improvements  in  the  manufac- 
ture of  gelatinous  substances,  and  the  apparatus  to  be  used 
therein;  and  also  stated  the  specification,  the  disclaimer,  and  the 
assignment:  Held,  upon  an  issue  as  to  the  specification  of  the 
said  invention  being  enrolled,  that  no  objection  could  be  taken  that 
the  apparatus  specified  was  not  new :  Held,  also,  that  the  disclaimer 
by  the  grantee,  after  the  assignment,  was  valid  as  soon  as  it  was 
entered  of  record :  Held  also,  that  the  filing  of  a  copy  of  the  dis- 
claimer was  a  sufficient  compliance  with  the  provisions  of  the  5  &  6 
Wm.  4,  c.  83,  s.  1.  Previous  to  the  above  patent  being  granted, 
gelatine  was  obtained  by  submitting  bare  pieces  of  hide  to  the 
action  of  caustic  alkali,  or  by  reducing  them  to  pulp  in  a  paper- 
machine,  and  employing  blood  to  purify  the  piroduct.  The  invention 
claimed  consisted  in  cutting  the  hides  into  shavings,  thin  slices  or 
films,  whereby  the  use  of  blood  in  the  process  of  purification  became 
unnecessary.     The  specification  did  not  state  whether  they  were  to 
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to  be  cut  wet  or  diy,  or  to  what  degree  of  thinness,  or  what  was  the 
minimam  of  heat  they  ought  to  be  subjected  to  in  the  subsequent 
processes.  It  was  proved  that  they  might  be  cut  either  wet  or  dry, 
and  that  the  thinner  they  were  cut  the  better,  if  the  fibrine  texture 
was  preserved ;  and  the  most  satis&ctoiy  result  would  be  obtained,  if 
no  more  heat  was  used  than  would  dissolve  the  gelatine  in  the 
shortest  period.  The  defendant  cut  the  hides  wet,  and  about  twelve 
to  the  inch :  Held,  that  the  invention  was  the  subject  of  a  patent, 
and  that  the  defendant  had  infringed  it.  WaUingtan  v.  Dale,  23 
Law  J.  Exch.  49. 

8.  Infiringement  of — ParHculars  of  ohfections  —  Particulars  of 
breaches. — Sect.  41  of  the  15  &  16  Vict.  c.  83,  requires  the  defen- 
dant in  an  action  for  the  infringement  of  a  patent,  to  deliver  with  his 
pleas  the  particulars  of  any  objections  on  which  he  means  to  rely  at 
the  trial ;  and  where  he  intends  to  rely  upon  a  prior  user  or  pub- 
lication, the  particulars  must  state  the  place  or  places  at  which,  and 
in  what  manner  the  invention  has  been  used  or  published  prior  to  the 
date  of  the  patent ;  and  in  the  absence  of  such  statement,  the  defen- 
dant will  be  precluded  from  giving  evidence  of  such  prior  user  or 
publication.  The  plaintiff's  particulars  of  breaches  cannot  be  called 
in  aid  of  the  defective  particulars  of  objection.  Palmer  v.  Cooper, 
9  Exch.  231. 

PAUPER  APPEENTICE.—Jn<fen^wm —Under  the  Pauper 
Apprenticeship  Acts,  66  Geo.  3.  c.  139,  s.  2,  and  3  &  4  Wm.  4,  c.  63, 
s.  3,  and  the  Metropolitan  Police  Act,  2  &  3  Vict.  c.  71,  s.  14,  when 
a  pauper  child  is  bound  apprentice  by  parish  officers  from  one  parish 
into  another,  both  within  a  city,  a  single  metropolitan  police  magis- 
trate, having  jurisdiction  in  both  the  city  and  the  county  wherein  it 
is  situate,  may  allow  the  indenture.  The  Quteen  v.  The  Inhabitants  of 
St.  George,  Bloomsburg,  16  Q.  B.  1006. 

PAUPEE  LUNATIC— Pauper  was  conveyed  to  a  licensed 
lunatic  asylum  in  parish  M.,  and  afterwards  adjudged  by  justices  to 
be  settlea  in  parish  P.,  and  the  latter  parish  was  ordered,  under 
Stat.  8  &  9  Vict.  c.  126,  s.  62,  to  repay  to  the  overseers  the  sums 
paid  by  them  to  the  keepers  of  such  asylum  for  maintenance :  Held  no 
objection  to  such  order,  that  the  asylum  is  part  of  the  workhouse  of 
m.,  and  that  the  keepers  are  the  physician  and  master  of  the  work- 
house, salaried  as  such  by  the  parish,  having  no  beneficial  interest  in 
the  asylum,  and  accountable  to  the  parish  for  whatever  they  receive 
or  expend  as  such  keepers.  St.  Pancras  v.  St.  Marylebone,  16  Q.B.971. 

PAVING  ACTS,  LOCAL  AND  GENERAL.— 1.  Construction  of 
— Bating  public  buildings  and  dead  walls — Bailwag  bridge. — By  a  local 
Paving  Act,  41  Q-eo.  3,  c.  131,  s.  37,  the  commissioners  were  to  rate  all 
houses,  shops,warehouses,  coach-houses,  stables,  cellars^vaults,  buildings, 
and  tenements ;  and  sect.  40  provided,  that  the  rates  upon  or  in  respect 
of  any  chapel,  meeting-house,  hospital,  school,  or  other  public  build- 
ing, or  any  wall,  garden,  yard,  or  void  space  of  ground,  should  be 
ascertained  according  to  the  number  of  square  yards  of  pavement 
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• 
payed,  &c.  under  the  Act,  belonging  to  such  eliapel,  &c.,  measuring 
the  same  from  such  chapel,  &q,  to  the  middle  of  the  street,  <&c.  on 
iK^hich  the  same  should  respectively  abut,  &c. ;  but  so,  nevertheless,  as 
that  no  rate  or  assessment  should  by  virtue  of  that  Act  be  laid  upon« 
or  collected  or  received  for  or  in  respect  of  any  wall,  garden,  yard,  op 
void  space  of  ground,  unless  the  space  should  abut  upon  or  front 
some  street,  &c.  to  be  paved.  Sect.  26  of  the  43  G^eo.  3,  c.  139, 
which  was  substituted  for  sect.  37  of  the  former  Act,  provided 
that  the  rates  should  be  assessed  upon  all  and  every  person  and 
persons  who  should  inhabit,  hold,  occupy,  &c.  any  house,  &c.  building, 
or  tenement  in  any  of  the  said  streets,  <$bc.  according  to  the  yearly 
rent  or  value  of  such  houses,  &c.  And  by  sect.  30  of  the  Qeneral 
Metropolitan  Paving  Act,  57  Geo.  3,  c.  29,  the  commissioners  are  to 
assess  any  cathedral,  collegiate,  or  other  church  or  churches,  parochial 
or  other  chapels,  meeting-houses,  places  for  religious  worship,  hospi-r 
tals,  public  schools,  and  aU  other  public  buildings,  &c.  at  a  given 
rate  tor  every  square  yard  of  the  foot,  carriage-way,  and  other  pave- 
ments contained  in  one-half  of  the  entire  width  of  the  street  &c. 
as  shall  lie  before,  or  at  the  sides  or  rear  of,  or  abut  upon,  oi: 
adjoin  to  such  cathedral,  collegiate,  or  other  church  or  churches,  &c.» 
or  before,  upon,  or  to  the  areas  or  ground  in  front  of,  or  surrounding, 
or  belonging  to  the  same,  <&c.;  and  also  to  rate  and  assess  all  and 
every  the  churchyards,  cemeteries,  or  other  burying-places,  dead  walls, 
and  void  spaces  of  ground  within  such  parochial  or  other  district,  and 
which  are  not  charged  to  such  rate  or  assessment  iu  respect  of  any 
messuage  or  other  building  whereunto  they  may  be  apportioned, 
at  a  rate  not  exceeding  1«.  for  every  square  yard  of  the  foot  and 
carriage-way,  and  other  pavements  contained  in  one-half  of  the 
entire  width  of  as  much  of  any  and  every  such  street  or  public  place 
as  shall  or  may  lie  before,  or  at  the  sides  or  rear  of,  or  abut  upon, 
or  adjoin  to  such  churchyards,  cemeteries,  or  other  burying-places, 
dead  walls,  and  void  spaces  of  ground,  <&c.  The  London  and 
Birmingham  Bailway  Company,  by  one  of  their  Acts  (5  &  6  Wm.  4, 
c.  66,  s.  55),  were  required  to  build,  and  for  ever  thereafter  keep  in 
repair,  a  bridge  over  their  railway,  with  a  brick  wall  at  each  side 
thereof,  at  a  spot  where  their  railway  intersected  a  public  street  or 
road,  which  was  paved  and  repaired  under  the  local  Acts.  The  land 
upon  which  that  part  of  the  railway  was  constructed,  and  the  bridge 
erected,  was  conveyed  to  the  company  in  fee  by  the  former  owner, 
with  a  reservation  of  the  use  and  enjoyment  of  the  bridge.  The 
sur&ce  of  the  bridge  was  paved  by  the  local  commissioners :  Held, 
.  that  the  company  were  liable  to  be  assessed  under  the  above  Acts ;  for 
that,  although  the  bridge  was  not  a  public  building  within  the  mean-* 
ing  of  the  57  0-eo.  3,  c.  29,  s.  30,  the  company  were  rateable  ixt 
respect  of  the  side-walls,  under  the  description  of  dead  walls,  as  per 
Jervis,  C.J.,  as  the  owners  and  occupiers  of  void  spaces  of  ground 
abutting  on  the  road:  and  semble,  per  Maule  and  Talfourd,  J  J., 
that  the  fence-wails  come  within  the  description  of  public  buildings 
in  the  57  Geo.  3,  c.  29^  s.  30,  being  erected  under  the  provisions  of 
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an  Act  of  Parliament,  and  for  the  benefit  of  the  public. — AmeU  y. 
The  London  and  NoHh^Westem  lUnlway  Oompany,  12  C.  B.  697. 

2.'  Payment  of  money  into  court — Acceptance  of  wider  a  mistake — 
Betting  aside  proceedings. — In  an  action  for  the  breach  of  contract  to 
employ  the  plaintiff  as  an  actor  for  three  years  at  a  weekly  salary 
of  8/.,  the  declaration  claimed  &;eneral  damages  for  the  wrongful 
dismissal;  but  the  plaintiff,  in  his  particulars  of  demand,  merely 
claimed  322.  for  four  weeks'  salary.  The  defendant  paid  322.  into 
court,  and  the  phuntiff^s  attorney,  under  the  mistaken  impression 
and  belief  that  the  plaintiff  was  entitled  under  that  form  of  decla- 
ration to  recover  for  four  weeks'  salary  only,  took  the  money  oat  of 
court,  and  gave  notice  of  taxation  of  costs,  which  were  accordingly 
taxed  and  paid.  But  within  a  few  days  afterwards,  the  plaintiff^s 
attorney,  having  discovered  his  mistake,  obtained  a  judge's  order  to 
set  aside  the  replication  and  all  subsequent  proceedings,  with  leave 
to  the  plaintiff,  upon  refunding  the  money  so  paid  and  the  costs,  to 
amend  his  declaration  and  particulars  of  demand,  with  liberty  to  the 
defendant  to  plead  de  novo.  It  was  deposed  at  the  time  of  the 
ap^cation,  that  the  money  had  been  taken  out  of  court  wholly 
under  a  mistake ;  and  it  also  appeared  that  the  plaintiff,  a  short  time 
previously,  had  been  offered  lOOZ.  by  the  defendant  to  settle  the 
disputed  claim :  Held,  that  under  the  circumstances  the  order  was 
rightly  made.     Emery  v.  Webster^  9  Exch.  242. 

PLEADING". —  1.  Distress — Damage  feasant — Seizure  of  loco- 
motive engine — 8  ^  p  Vict,  c,  20,  ss,  116,  116 — Cumulative  remedy, — 
Declaration  for  converting  a  locomotive  engine.  Pleas:  secondly; 
that  because  the  said  engine  was  wrongfully  on  the  defendants' 
railway,  encumbering  the  same,  and  doing  damage  thereto,  the 
defendants  seized  and  took  the  said  engine  as  a  distress  for  the 
damage  done,  and  impounded  the  same,  &c.  Thirdly,  as  to  the 
alleged  conversion  of  the  said  engine,  that  the  plaintiffs  brought  and 
continued  the  said  engine  upon  the  defendants'  railway  without 
having  first  obtained  a  certificate  of  the  defendants'  approval  of  the 
same,  contrary  to  the  statute  in  such  case  made  and  provided; 
wherefore.the  defendants  removed  the  same  from  the  railway,  a  con- 
siderable distance,  to  a  fit  and  convenient  place,  which  was  the  con* 
version  complaiued  of.  Eeplication  to  the  second  plea :  that  the 
plaintifis  had  the  said  engine  in  and  upon  the  railway  for  the  pur- 
pose of  using  the  same,  &c.,  according  to  law,  and  under  and  by 
virtue  of  the  powers  and  authorities  in  them  vested  by  the  statutes 
in  that  behalf;  that  at  and  during  all  the  times  of  their  bringing  and 
using  the  same  upon  the  railway,  the  plaintiffs  were  ready  and 
willing  to  pay  the  defendants  all  lawful  tolls,  charges,  and  demands. 
New  assignment  to  the  third  plea :  that  the  plaintiffs  sued,  not  for 
the  removal  or  converting  to  the  defendants'  use,  or  depriving  the 
plaintiffs  of  the  possession  of  the  said  engine,  as  alleged  and  justified 
m  the  said  plea,  but  for  that  the  defendants  converted  to  their  own 
use,  or  wroDgfully  deprived  the  plaintiffs  of  the  said  engine,  otherwise 
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tiian  ia  1^  said  plea  mentioned.  Bejoinder  to  the  ^plication :  that 
the  plaintiffs  had  not,  before  the  making  of  the  distress,  obtained 
or  applied  for  a  certificate  of  the  defendants'  approval  of  the  engine, 
but  brought  the  same  upon  the  railway  without  such  certiiSiCate^ 
contrary,  &c.  Flea  to  the  new  assignment :  that  the  place  to  which 
the  engine  was  removed  was  land  in  the  defendants'  possession,  con- 
tiguous  to  the  railway,  and  that  the  defendants  oontmued  possessed 
of  the  railway  during,  &c. ;  that  while  the  engine  was  staying  in  the 
said  place,  in  consequence  of  the  removal,  the  plaintiffs  demanded  the 
engine  *'  for  the  purpose,  and  in  order  that  they,  the  plaintifis,  might, 
by  the  power  of  the  steam  of  the  said  engine,  move  the  said  engine 
over  and  upon  the  said  land  of  the  defendants,  towards,  unto,  to, 
and  upon  the  railway  of  the  defendants;  and  there  again,  on 
their  said  railway,  place  and  use  the  said  engine,  by  the  power  of 
its  own  steam,  without  having  first  obtained  a  certificate  of  approval 
as  i^oresaid,  contrary,"  &c. ;  and  that  if  the  defendants  had  complied 
with  the  said  demand,  the  pilaintifis  would  forthwith  have,  by  the 
power  aforesaid,  moved  the  said  engine  over  and  upon  the  said  land, 
towards,  &c. ;  wherefore  the  said  defendants,  when  the  said  demand 
was  made,  and  to  prevent,  &c.,  refused  to  allow  the  plaintiffs  to  take, 
possession  of  the  said  engine,  &c. :  Held,  upon  demurrer,  that  the 
conmion  law  right  of  the  defendants  to  seize  the  engine  damage 
feasant  was  not  done  away  by  the  116th  section  of  the  8  &  9  Vict.  c.  ^, 
the  remedy  given  by  that  section  being  cumulative,  and,  therefore, 
that  the  second  plea  was  good :  Held,  dso,  that  the  plea  in  the  new 
assignment,  by  reasonable  construction,  meant  that  the  plaintiffs  had 
ma&  the  illegal  purpose  alleged  a  part  of  their  demand  of  the 
engine ;  and  not  merely  that  such  purpose  rested  in  intention,  and, 
therefore,  that  the  plea  was  good.  The  Amergale^  NottMMham^ 
Bo8ton,  and  Eastern  Junction  Railway  Compaay  v.  The  Jmdland 
lUnhoay  Company,  23  Law  J.  Q.  B.  17. 

2.  Beplication—Kew  assignment — General  traverse — Common  Law 
Froeedure  Act,  1852. — The  Common  Law  Procedure  Act,  1862 
(15  &  16  Vict.  c.  76,  ss.  77,  79),  allowing  a  platintiff  to  traverse  the 
whole  of  a  defendant's  plea  by  a  general  denial,  only  enables  him  to 
traverse  genendly  what  he  might  have  traversed  in  part  before ;  and 
where  a  plaintiff  before  the  Common  Law  Procedure  Act,  must  have 
new  assigned,  he  must  do  so  still.  To  a  declaration  for  trespass,  the 
drfendant  pleaded  a  justification  under  a  prescriptive  right  to  enter 
a  dose  and  di^  sand,  alleging  that  the  trespasses  were  committed  in 
the  exercise  of  that  right ;  and  the  plaintiff  joined  issue  on  that  plea : 
Held,  that  the  issue  was  proved  by  evidence  of  the  right,  although 
at  the-  time  of  the  trespass  complained  of  the  defendant  did  not 
exercise  the  right,  and  that  the  plamtiff  ought  to  have  new  assigned* 
Glover  v.  IHaon  and  another,  23  Law  J.  Exch.  12. 

3.  Set-off— Nil  debet  evidence  under — Joint  debt. — Where  to  a  plea 
of  set-off  the  plaintiff  replies  that  he  is  not  indebted  as  in  the  plea 
alleged,  he  may,  under  this  replication,  avail  himself  of  the  objection 
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that  the  debt  is  due  not  from  himself  alone  but  from  a  third  part^ 
jointly  with  him.     Arnold  r.  Bainbrigge^  23  Law  J.  Exch.  59. 
And  see  Coisthlct  ;  Thsbpass. 

POOE  LAW.  —  Order  of  removal  —  JPawpers  charged  on  common 
fund.  —  The  9  &  10  Vict.  c.  ^^  extends  only  to  render  irremovable 
such  paupers  as  have  a  known  settlement,  to  which  they  would  be 
liable  to' be  removed  independently  of  the  provisions  of  that  Act ;  and 
the  11  &  12  Vict.  c.  110,  s.  3,  casts  upon  the  common  fund  of  the 
union  the  cost  of  relief  of  such  paupers  only.  Therefore,  whertf 
paupers,  who  had  resided  for  upwards  of  five  years  in  a  place  which 
was  formerly  ertra-parochial,  but  was,  in  1842,  made  a  township  by 
Act  of  Parliament,  and  included  in  a  union,  and  had  acquired  no  set- 
tlement in  that  township  or  elsewhere,  became  chargeable  thereto,  the 
cost  of  their  relief  was  not  properly  charged  on  the  common  fund  of 
the  union.     The  Queen  v.  Bennett  and  others,  23  Law  J.  Q.  B.  72. 

FEACTICE. — 1.  Application  to  set  aside  judge*8  order,  under  th& 
2^th  section  of  the  Common  Law  Brocedwre  AjoL — ^This,  in  case  of  the 
non-appearance  of  the  defendant  where  the  writ  of  summons  is 
endorsed  in  the  special  form  therein  provided,  enables  the  plaintiff, 
on  filing  a  judge's  order  for  leave  to  proceed  under  the  provisions  of  tiie 
Act  and  on  obtaining  a  copy  of  the  writ  of  summons,  at  once  to  sign 
final  judgment  in  the  form  contained  in  the  schedule  to  the  Act.  And 
the  section  provides  that  it  shall  be  lawful  for  the  Court  or  a  judge, 
either  before  or  after  final  judgment,  to  let  in  the  defendant  to 
defend,  upon  an  application  supported  by  satisfactory  affidavits 
accounting  for  the  non-appearance  and  disclosing  a  defence  upon  the 
merits.  An  application  to  set  aside  the  order  may  be  ii^e  on 
affidavits  oontmdicting  those  upon  which  the  order  was  obtained, 
without  disclosing  a  defence  upon  the  merits.  Q^t<Bre,  in  case  Uie 
order  stands,  whether  the  judgment  signed  in  pursuance  of  it  can  be 
set  aside  without  such  affidavits  as  are  mentioned  in  that  section. 
Hall  V.  Seotson,  9  Exch.  238. 

2.  Common  Law  Brocedure  Act,  16  4*  16  Vict.  c.  76,  s.  101 — Nbtiea 
to  bring  cause  to  trial — Insohencg. — Where  a  defendant,  who  was  in 
prison,  had  stated  that  he  intended  to  go  through  the  Insolvent 
Court,  and  that  he  had  made  up  his  mind  not  to  pay  anybody,  and 
afterwards,  pursuant  to  the  Common  Law  Procedure  Act,  15  & 
16  Vict.  c.  76,  s.  101,  served  the  plaintiff  with  a  twenijr  days*  notice 
to  bring  the  cause  on  for  trial,  the  Court  set  asioe  the  notice. 
Truscott  V.  Lantor,  23  Law  J.  Exch.  96. 

3.  Consolidating  actions. — Where  eight  passengers  in  a  ship  signed 
a  round  robin,  and  employed  the  same  attorney  to  bring  separate 
actions  against  the  owners  for  damages  arising  out  of  a  breach  of 
contract  for  the  passage,  whereby  the  plaintiffs  suffered  in  their 
health,  the  Court  refused  a  rule  to  stay  proceedings  in  seven  of  the 
actions  till  one  should  be  tried,  although  the  defendants  offered 
to  undertake  not  to  defend  the  others  if  there  should  be  a  verdict 
found  against  them  on  such  trial.     Westhrooi  v.  The  Australian 
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Royal  MaU  Stmm  Ifaviaaiian  Cdrnpana  and  oehef9  v»  2%0  9ame. 
28LawJ.0.B.4^. 

4.  Co8t8  of  rule  for  mandamus  made  absolute  on  no  eause  being 
shoum, — The  Court  will  not  grant  costs  on  making  a  rule  f<»  a 
mandamus  absolute  upon  a  mere  affidavit  of  service ;  but  on  affidavits 
showing  ground  for  believing  that  the  litigation  is  at  an  end,  and 
that  the  defendants  have  had  notice  that  the  application  will  be  made 
for  costs  at  the  time  the  rule  is  made  absolute,  tne  Court  will  make  it 
absolute  with  costs.  The  Queen  v.  The  JEast  Anglian  Bailway  Com- 
fany,  2  Q.  B.  Ellis  &  B.  475. 

6.  Declaring  within  a  year — Common  Law  JProcedure  Aet»  —  A 
plaintiff,  before  the  expiration  of  the  period  of  a  year  after  personal 
service  of  the  writ  of  summons  had  been  effected  on  the  defendant, 
and  after  the  Common  Law  Procedure  Act,  15  &  16  Yict.  c.  76,  had 
come  into  force,  entered  an  appearance  for  the  defendant  sect,  stat.^ 
and  filed  the  declaration  which  was  in  the  form  in  use  before  the 
passing  of  that  Act ;  but  no  notice  of  the  declaration  was  given  ttf 
the  defendant  till  more  than  a  year  after  the  service  of  the  trrit 
of  summons :  Held,  that  the  plaintiff  had  not  declared  within  the  year^ 
and  therefore  that  he  was  wholly  out  of  court.  Eadon  v.  Boberts^ 
9  Exch.  2207. 

6.  Notice  of  trial — Writ  of  trial. — A  defendant  having  obtained 
time  to  plead,  talring  short  notice  of  trial,  "  if  necessary,"  before  the 
sheriff,  on  the  6th  of  August,  delivered  two  pleas ;  and  on  the  lOth^ 
the  plaintiff  joined  issue  on  those  pleas.  On  the  following  day,  the 
plaintiff  delivered  the  issue  with  notice  of  trial  before  the  sheriff,  on 
the  18th.  The  writ  of  trial  was  to  try  the  "  issue  "  joined :  Held^ 
first,  that  the  writ  of  trial  was  not  irregular ;  secondly,  that  the  notice 
of  trial  was  sufficient.    Flowers  y.  Welch,  9  Exch.  272. 

7.  Nultiel  record — Amendment  of  declaration. — In  an  action  on  a 
judgment  after  plea  of  nul  tiel  record,  the  Court  allowed  the  plaintiff 
on  application  to  amend  the  declaration,  under  the  16  &  16  Vict.  c.  76, 
s.  222,  by  substituting  the  true  date  for  a  wrong  one.  Nbhh  v. 
Ohapman,  23  Law  J.  C.  B.  56. 

8.  Terv^s  notice  of  intention  to  proceed — Troceedvngs  stayed  until 
security  given  for  costs, — TJpon  a  motion  to  set  aside  a  step  in  a  cause 
on  the  ground  that  a  term's  notice  of  proceeding  was  necessary,  the 
affidavit  must  distinctly  allege  that  a  term's  notice  has  not  been 
given ;  it  is  not  enough  to  state  that  no  step  or  proceeding  in  the 
cause  has  been  taken.  QtiarCy  whether  a  term's  notice  is  necessary 
where  the  plaintiff's  proceedings  have  been  suspended  by  an  order 
for  security  for  costs.  Semhle,  that  no  notice  would  be  necessaiy  in 
such  a  case  if  security  were  given.  Minchiner  v.  Martin,  12  Cf.  B., 
455. 

PRINCIPAL  AND  A&EIST.  —  Ibreign  principal  abroad.— A 
written  contract,  expressed  to  be  betwe«i  V.,  a  foreigner  resident 
Abroad,  and  the  plaintiff,  resid^t  in  London,  whereby  the  plaintiff 
engaged  to  serve  Y.  abfoad  for  a  certain  period,  was  signed  in  Lon* 

m2 


150  Digeit  of  Cases. 

don  bj  the  defendant  expressly  for  Y. :  Hel<l^  that  the  defendant  was 
not  liable  for  Y .'s  breach  of  the  contract  in  wrongfully  dismissing  the 
plaintiff  from  his  senioe.    Mahony  y.  Kekule^  23  Law  J.  C.  B.  54. 

PEOMISSOET  l^(yi!^.—  V(nmafwe—JIteraium— Statement  of 
rate  of  interest  in  comer  of  note, — A  promissory  note  was  made  pay- 
able six  months  after  date,  with  lawful  interest.  After  it  had  been 
signed  without  the  assent  of  the  maker,  but  with  the  assent  of  the 
holder,  there  was  added,  in  the  comer  of  the  note,  *'  mterest  at  six 
per  cent,  per  annum :"  Held,  that  this  addition  materially  altered  the 
contract,  and  that  the  holder  could  not  recover  on  the  note  against 
the  maker.     Warrington  y.  Early,  2  Q.  B.  Ellis  &  B.  768. 

EAILWAY  COMPANY.  — 1.  Bond  conditioned  for  faithfia 
service  of  clerk. — The  defendant  as  surety  executed  a  bond  condi- 
tioaed  for  the  faithful  service  of  a  clerk  to  a  railway  company.  Whilst 
the  service  continued,  that  company  and  another  railway  company 
were  dissolved  and  united  into  one  company  by  a  statute,  which  pro- 
yided  that  all  bonds,  &c.  made  or  entered,  in  favour  of,  or  by 
the  dissdved  companies,  should  be  and  remain  as  good,  valid,  and 
effectual  in  favour  of  and  against,  and  with  reference  to  the  new 
company,  and  might  be  proceeded  on  and  enforced  in  the  same 
manner  to  all  intents  and  purposes  as  if  the  last-mentioned  company 
bad  been  a  part;^  to  and  executed  the  same,  or  had  been  named  or 
referred  to  therein  instead  of  the  persons,  company,  or  party  actually 
named  therein  rei^ectively :  Helo,  that  the  defendant  was  liable  for 
breaches  of  the  bond  committed  by  the  clerk  after  the  union  of  the 
two  companies.  7^  Eastern  Umon  Railway  Company  v.  Cochrane^ 
9  Exch.  197. 

2.  IdabUity  for  acts  of  servants — General  superintendent — Manag- 
ina  director — ikfidence  of  authority, — The  plaintiff  had  some  quicks, 
which  were  carried  at  his  expense  by  the  railway  company  to  the 
N.  station  on  their  line.  By  the  leave  of  F.,  a  servant  of  the  com- 
pany, styled  the  general  superintendent  of  the  railway,  the  plaintiff 
put  them  into  a  piece  of  ground  of  the  company's  adjoinmg  the 
station,  to  keep  them  alive.  Afterwards,  wishing  to  remove  them, 
he  applied  to  the  station  derk,  who  would  not  permit  him  to  take 
them,  but  referred  him  to  F.,  who  refused  to  let  him  have  the  quicks. 
He  subsequently  applied  to  B.,  the  managing  director  of  the  com- 
pany, and  met  with  a  like  refusal.  The  plaintiff  thereupon  brought 
trover  against  the  company,  but  offered  no  evidence  to  show  what 
were  the  respective  duties  of  the  general  superintendent  or  managing 
director  of  the  railway :  Held,  that  it  was  the  dulr  of  a  railway 
company  trading  largely  as  carriers  on  their  line  to  have  some  ser- 
vants authorized  to  give  directions  and  act  for  the  company  on  all 
occasions  as  the  exigency  of  the  traffic  might  require ;  that  the  jury 
might  therefcnre  infer  that  the  general  superintendent  and  managing 
director  had  authority  to  act  for  the  company  in  all  matters  in  the 
course  of  the  ordinary  business  of  the  company  as  carriers :  Held 
further  (Parke,  B.  dubitante)^  that  the  jury  might  also  infer  that  it 
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Was  within  F/b  power,  as  general  superintendent,  to  grant  piBrmis^ 
mon  to  the  plaintiff  to  put  the  quicks  into  the  company's  bmd,  and 
that  his  remsal  to  deuver  them  was  an  act  within  his  ordmary 
business,  and  bound  the  company,  and  amounted  to  an  act  of  oonver* 
sion  by  them.  The  TqfVale  Ckmpan^  v.  Giles,  28  Law  J.  Q.  B.  43. 
Ana  see  Evidxkoe. 

EEGISTEATION  OP  COPTEIGHT,  stat.  6  &  6  Vict.  c.  45, 
s.  11. — Applieatum  to  expunge  or  vary  tinder  sect,  14. — 0.  brought 
an  action  against  D.  for  publishing  three  pieces  of  music  alleged  to 
be  the  copyright  of  C.  Before  the  action,  three  entries  had  been 
made  in  the  registry  at  Stationers*  Hall,  kept  under  stat.  5  <fe  6 
Vict.  c.  45,  s.  11.  iThese  entries,  as  they  BtooA^  would  afford  primth 
fade  evidence  of  G.*s  copyright  in  the'  three  pieces. ,  D.  obtained  a 
rule  nin  to  expunge  or  vary  those  entries.  It  was  obtained  on  an 
affidavit,  by  which  it  appeared  that  D.  claimed  no  copyright  in  the 
airs  himself,  but  that  his  case  was,  that  they  were  old  pieces,  and 
that  the  persons  who  on  the  entries  professed  to  be  the  authors,  were 
not  really  the  authors ;  and  the  affidavit  deposed  to  information  and 
belief  as  to  facUy  which,  if  true,  proved  that  the  pieces  were  older 
than  the  supposed  authors.  The  counsel  for  G.  refused  to  consent 
not  to  use  these  entries  on  the  trial.  The  Court  declined  to  expunge 
the  entries,  but  made  an  order  without  consent,  that  the  rule  should 
be  enlarged  till  the  trial  of  an  issue  to  determine  the  question  of 
copyright,  in  which  C.  should  be  plaintiff,  and  on  the  trial  of  which 
the  entries  should  not  be  used,  and  that  in  the  mean  time  proceedings 
in  the  action  should  be  stayed.  ^  parte  Davidson,  2  Q.  B.  Elus 
&  B.  577. 

EIGHT  OF  ACTION,  8  &  9  Vict.  c.  20.— Case  for  obstruction 
by  defendants,  a  railway  company,  of  plaintiff's  private  right  of  way. 
No  special  damage  was  alleged.  Plea,  justifying  under  the  private 
act  of  the  company  (the  Great  Northern  Bailway  Act,  1846),  and 
the  other  acts  therewith  incorporated.  Eeplication,  that  the  way 
was  a  road  within  the  provisions  of  the  Eailways  Clauses  Consolidi^ 
tion  Act,  1845  (8  <fe  9  Vict.  c.  20),  and  that  defendants  had  interfered 
with  the  same  within  the  meaning  of  that  Act,  and  had  not  caused 
a  sufficient  road  to  be  made  in  its  stead,  as  required  by  the  Act:: 
Held,  on  demurrer  to  the  replication,  that  the  Bailways  Clauses 
Consolidation  Act,  1845,  takes  away  the  common  law  right  of  action 
for  an  interference,  under  the  powers  of  a  railway  company,  with  a 
private  right  of  way,  except  when  special  damage  has  been  sua* 
tained.     Watlnns  v.  Oreat  Mrtkem  BaUioay  Company,  16  Q.  B.  961. 

EULBS  OF  POOR  LAW  OOMMISSIONEES.— JEfwiJwy  o/ 
poor  apprentices — When  compliance  toith  them  will  he  presumed^ 
JThat  are  only  directory, — By  rules  of  the  Poor  Law  Commissioners, 
tinder  stat.  4  &  5  Wm.  4,  c.  76,  s.  16,  and  7  A  8  Vict.  c.  101,  s.  12, 
respecting  the  binding  of  poor  children  apprentices,  it  was  ordered 
that  no  child  should  oe  bound  who  coula  not  write  his  own  name. 
That  no  person  above  the  age  of  fourteen  should  be  bound  without 
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bia  oonseat.  Timt  no  child  under  the  a^  of  sixteen  shonld  be  bound 
without  the  oonsent  of  his  &ther;  or  if  his  fiifcher  was  dead  or  dick 
qualified  (as  after  specified),  to  consent ;  or  if  the  child  should  be  a 
bastard,  without  the  mother's  consent,  if  living ;  and  then  disqualifi- 
isations  of  the  parent  were  specified,  and  in  uie  case  of  the  moth^ 
being  so  disqualified,  no  consent  was  to  be  required.  That  the 
indenture  shoidd  be  executed  in  duplicate  by  the  mast^  and  guar- 
dians (or  person  authorized  to  do  so),  and  should  not  be  valid  tipJess 
signed  by  the  apprentice  without  aid,  in  the  presence  of  the  guar- 
duns ;  and  the  consent  of  the  parent,  where  requisite,  should  be  testi- 
fied by  the  parent's  signature  or  mark ;  and  where  such  consent  was 
dispensed  with  (as  above  provided),  the  cause  should  be  stated  at 
the  foot  of  the  indenture.  That  any  justice  orderinf"  or  allowing  the 
binding,  should  certify  at  the  foot  of  the  indenture  that  he  has  ascer- 
tained that  the  rules  had  been  complied  with :  Held,  1.  That  these 
rules,  excepting  that  as  to  the  signature  by  the  apprentice,  were 
directory  only,  and  non-compliance  with  them  did  not  make  the 
indenture  void.  2.  That  the  apprentice's  consent,  though  he  be 
above  the  age  of  fourteen,  need  not  appear  on  the  &ce  of  the  inden- 
ture, otherwise  than  by  his  signing.  3.  That  the  fact  of  such  con- 
sent would  be  assumed  in  default  of  proof  of  non-consent,  both  from 
the  ordinary  presumption  that  all  thmgs  were  duly  performed,  and 
from  that  arising  from  the  justice's  certificate  at  tne  foot  of  the 
indenture.  4.  That  in  default  of  proof  to  the  contrary,  the  execur 
tion  of  the  indenture  in  duplicate  would  be  assumed  bom  the  same 
presumptions.  5.  That  no  consent  of  the  parents  on  ground  of  dis- 
pensation appearing  on  the  indenture,  it  would  be  assumed  that  both 
were  dead,  and  so  no  consent  or  dispensation  would  be  requisite  : 
Bo  held,  on  an  appeal  against  a  removal  founded  upon  a  settlement 
gained  under  the  indenture.  The  Queen  v.  Inhabitants  of  St.  Maty 
Magdalen,  Bermondsey,  2  Q.  B.  Ellis  &  B.  809. 

SAIiE,  CONDITIONS  OP,    See  Vbotob  ato  PracHASBB. 

SEQUESTEATION,  Stat  1*2  Viet,  e.  106,/or  nan-residene^— 
What  notice  incumbent  should  have — How  the  year  of  sequestration 
under  sect,  68  is  to  be  reckoned. — In  proceedings  under  stat.  1  A  2 
Vict.  c.  106,  for  the  sequestration  of  a  benefice  for  non-residence,  it 
is  not  necessary  that  the  bishop's  monition  under  sect.  54  should  be 
preceded  by  a  citation  or  other  warning  to  the  incumbent.  Where 
the  incumbent,  in  answer  to  such  monition,  sends  a  return  assigning 
an  excuse  for  non-residence,  which  the  bishop  considers  insufficient, 
that  is  a  sufficient  hearing  of  the  incumbent,  to  authorize  the  bishop 
to  make  an  order  upon  the  incumbent  to  return  into  residence 
within  thirty  days,  Where  the  incumbent  being  served  with  such 
order,  sends  to  the  bishop  upon  affidavit  an  excuse  for  not  obey- 
ing the  order,  which  the  bishop  considers  insufficient,  that  is  a 
sufficient  hearing  of  the  incumbent  to  authorize  the  bishqp  to  seques* 
trate  the  benefice,  after  the  lapse  of  the  thirty  days.  Under  sect.  68,  a 
benefice  becomes  void  if  it  remain  for  the  space  of  a  year  ujider 
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iwiqueBiration  for  nonrreBidenoe,  the  year  oommenoiiig  froxa  the  date 
of  the  de<aree  of  sequestration ;  the  case  not  falling  within  sect.  12Q, 
which  provides,  that  fbr  all  purposes  of  the  Act,  except  as  therein 
otherwise  provided,  the  year  shall  commence  on  Ist  January,  and  be 
leekoned  to  31st  December,  both  inckudye.  Bartlett  y.  Kerwood^ 
2  Q.  B.  Ellis  &  B.  771. 

SHIP  AND  SHIPPING-.— 1.  Gharter-party^Term  in  expUmpd 
tw  usage — Begular  turns  of  loading. — The  defendant  chartered  the 
plaintiff's  vessel  to  proceed  to  Newcastle-on-IVne,  and  there  to  be 
ready  forthwith,  "  in  regular  turns  of  loading,"  to  take  on  board  by 
spout  or  keel,  as  directed,  a  complete  cargo  of  four  keels  of  coal,  and 
the  remainder  coke.  In  an  action  for  not  loading  the  vessel  with 
coke  in  a  reasonable  time:  Held,  that  evidence  was  admissible  to 
explain  the  meaning  of  the  expression  in  the  charter-party  "  in 
regular  turns  of  loading,"  by  showing  that  there  was  a  usage  of  the 
port  of  Newcastle,  that  vessels  should  take  in  their  cargoes  of  coke 
in  a  certain  regular  order  or  turn ;  and  that  the  question  whether 
the  vessel  was  loaded  within  a  reasonable  time,  ought  not  to  be 
decided  without  reference  to  such  usage,  if  proved.  Leidemarm  and 
others,  ^^elkmts;  SchuUzy  respondent,  23  Law  J.  C.  B.  17. 

2.  Master — Borrowing  fr^oney-^ Necessity — Ohargvng  owner.  In 
an  action  for  money  lent,  it  appeared  that  the  defendant,  residing  in 
Exeter,  was  owner  of  a  ship,  and  that  P.,  the  master,  being  wind- 
bound  in  a  river,  at  the  distance  of  one  day's  post  from  Exeter, 
borrowed  6Z.  of  the  plaintiff  to  buy  provisions.  The  master  was  called 
as  a  witness,  but  was  not  asked  whether  he  could  have  got  the  goods 
on  the  owner's  credit :  Held,  that  the  jury  were  justified  in  inferring 
that  there  was  such  necessity  for  borrowing  the  6Z.  as  to  make  the 
defendant  liable.    Edwards  v.  Havell,  23  Law  J.  C.  B.  8, 

SHIP  OWWESi.-- Payment  (f  freigU  —  Bill  of  exchange  hy 
hro&ers  to  master  and  managing  oumer,  —  A  ship  broker  having 
received  freight  under  a  charter-party  on  account  ot  the  owners,  went 
over  the  accounts  of  his  disbursements  on  behalf  of  the  ship  with  the 
captain  (who  was  also  the  managing  owner),  and  offered  him  a  cheque 
for  the  balance.  The  captain  declined  to  take  it,  but  told  the  broker 
he  wanted  to  get  2501.  remitted  to  a  person  residing  in  New  Bruns- 
wick, whereupon  the  broker  went  witn  him,  and  opened  a  credit  for 
that  sum  with  the  British  North  American  Bank,  at  New  Brunswick, 
whence  a  bill  was  drawn  upon  the  broker  at  sixty  days'  sight,  whi.  i 
was  afterwards  duly  honoured :  Held,  that  this  was  a  good  payme:_t 
as  between  the  broker  and  the  captain's  co-owners.  Anderson  w. 
miliez,  12  C.  B.  499. 

8LANDEB. — 1.  Clergyman — Temporal  damage.'-rNo  action  will  lie 
for  a  verbal  imputation  of  incontinence  in  a  clergyman,  unless  he  is 
beneficed,  or  holds  some  clerical  ofUce  or  employment  of  temporal 
profit.     Qallwey  v.  Marshall^  9  Exch.  294< 

2.  Judgment  recovered  for  same  grievances — Trial  hy  record, — The 
declaiation  in  an  action  for  slander  alleged  the  plaintiff  to  be  a 
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tiftder,  and  that  the  words  w«»  spoken  of  him  as  a  trader.  Thd 
words  were, — ^  He  cheated  me"  (meaning  that  the  phiintiff  in  the 
Way  of  his  trade  was  dishonest) ;  ''  he  is  a  thief^  and  robbed  me  of 
lOOL"  (meaning  that  the  plaintiff  in  the  war  of  his  trade  had  con* 
traeted  a  debt  with  the  defendant,  and  in  a  disnonest  manner  avoided 
paying  part  of  it).  There  were  other  simiLir  wcnrds  similarly  exphiined 
m  other  counts.  There  was  then  an  arerfcment  of  special  damage. 
Flea,  judgment  recovered  for  the  same  grievances.  Beplication,  wd 
tiel  recora.  On  the  trial  hj  the  record,  a  record  of  a  previous  action 
for  slander  by  the  plaintiff  against  the  defendant  was  produced,  in 
which  the  words  were,  *'  that  thief  is  a  villain,  a  scoundrel,  and  a 
rascal,  and  I  can  prove  him  a  thief  any  moment."  In  that  action 
there  was  no  inducement  that  the  words  were  spoken  of  the  plaintiff 
as  a  trader,  and  no  avertment  of  special  damage:  Held,  tnat  the 
record  produced  did  not  support  the  plea,  that  the  grievances  for 
which  the  judgment  had  been  recovered  were  the  same.  WadswoHh 
v.  BerUley,  28  Law  J.  Q.  B.  3. 

STATUTE,  C0N8TBUCTI0N  OF.    See  Patoto  Acts. 

STATUTE  OF  LIMITATIONS.— 1.  Practice— Jmendmewt  of 
declaration  hy  strikina  out  one  of  the  defendants, — ^The  Court,  for 
the  purpose  of  saving  the  Statute  of  Limitations,  allowed  the  plaintiff 
before  trial,  upon  payment  of  costs,  to  amend  the  dedart^tion,  and  all 
subsequent  proceedings,  by  striking  out  one  of  the  defendants,  the 
other  defendant  being  at  liberty  to  plead  the  nonjoiner  of  a  co- 
defendant  in  abatement,  and  also  to  plead  de  novo^  although  it  ap- 
peared that  an  action  had  been  brought  for  some  {>ortion  of  the 
same  subject-matter  against  the  same  d^endants,  in  which  action  the 
defendants  obtained  the  verdict,  by  reason  of  the  plaintiff  having 
failed  to  establish  the  joint  liability  of  both  the  defendants;  and  on 
a  motion  for  a  new  trial  in  that  cause,  on  the  ground  of  surprise,  the 
affidavits  in  support  of  the  motion  stated  that  the  plaintiff  could 
have  proved  the  joint  liability  of  both  the  defendants ;  and  though  it 
further  appeared  that  the  application  for  an  amendment,  by  strudng 
out  the  name  of  one  of  the  defendants  in  that  case  after  the  trial,  was 
refused  by  the  Court,  and  that  the  evidence  to  be  adduced  in  the 
present  action  would  be  very  similar  to  that  relied  upon  in  the 
former.     Oowhum  v.  Wearing  and  Wilkinson^  9  Exch.  207. 

2.  Promise — Stifficient  to  take  case  out  of — In  1845,  J.  lent  the 
plaintiff  200^.  on  the  seciuity  of  the  joint  and  several  promissory 
note  of  himself  and  two  sureties.  Between  November,  1845,  and 
February,  1847,  J.  bought  of  the  plaintiff  goods  to  the  amount  of 
17i^.  In  Julv,  1847,  the  plaintiff  remitted  J.  101.  for  interest  due  on 
the  note,  and  at  the  same  time  sent  his  bill  for  the  goods.  J.  wrote 
in  answer ;  **  I  beg  to  acknowledge  the  receipt  of  10/.  cash,  and  ihid 
bill  amounting  to  17/.,  both  of  which  sums  I  have  placed  to  your 
credit.  I  have  enclosed  your  bill ;  receipt  it,  and  return  it  to  me 
by  post."  It  did  not  ap^iear  whether  the  plaintiff  had  sent  back  the 
bfll  receipted.    In  Felttiiary,  1858,  and  after  the  death  c^J.,  the 


€ommon  Law*  15S 

promisaoiy  note  was  paid  by  one  of  the  anietiesi  without  taking 
credit  for  the  172.  In  May,  1868,  the  plaintiff  sued  the  adminis- 
tratrix of  J.  for  the  172.,  when  she  pleaded  the  Statute  of  limita* 
tions :  Held,  that  the  abore  letter  was  a  sufficient  promise,  within  the 
9  Gheo.  4,  c.  14,  to  take  the  case  out  of  the  Statute  of  Limitations^ 
Hvtms^  appeUant;  Sman^  ret^tmdetUj  9  Ezck  282. 

8.  SeroafU  in  tail — luue  in  tail,  —  In  ejectment,  the  plaintiff 
proved  that  A.,  being  seised  in  fee  of  the  land  in  question,  de* 
vised  it  to  the  father  of  the  plaintiff,  in  tail  general,  and  died  in 
1799.  The  plaintiff's  father  received  the  rents  and  profits  from  1799 
to  1807,  at  which  time  he  was  succeeded  bv  a  person,  tlunough  whom 
the  defendant  obtained  possession :  Held,  that  under  the  8  &  4  Wm» 
4,  c.  27,  s.  21,  since  the  tenant  in  taU  was  barred,  the  issue  in  tail 
was  also  barred.    Austin  v.  Llewellyn^  9  Exch.  276. 

And  see  GotnETTT  Goxxbt;  Aocoukt  Stated;  Tbesfass. 

STATUTE,  PENAL,  CONSTRUCTION  OY.— Public  entertain- 
ments without  a  licence — JBule  nisi  for  new  trial  in  penal  actions.  By 
the  25  Gko.  2,  c.  36,  s.  2,  every  person  keeping  any  house,  room,  garden, 
or  other  place  kept  for  public  oancing,  music,  or  other  pubHc  entertain- 
ment of  the  like  kind  m  the  cities  of  London  and  Westminster,  or 
within  twenty  miles  thereof,  without  a  licence  from  the  Quarter  Sessions, 
is  subject  to  a  penalty  of  100/.  Qucere^  whether  the  case  is  within  the 
statute,  where  such  entertainment  as  that  mentioned  therein  is  not  the 
primary,  but  merely  the  secondary  object  for  which  the  place  is  kept 
open  to  the  public ;  as,  for  instance,  where  a  supper  and  refreshment- 
room  is  open  to  the  public,  in  which'  musical  entertainments  are  con- 
stantly given,  no  chiurge  being  made  for  admission  only,  but  where  per^ 
sons  may  obtain  refreshment  upon  payment  of  what  they  maybe  pleased 
to  order.  It  is  an  invariable  nde  of  practice,  that  a  rule  nisi  for  a  new 
trial  is  not  granted  on  the  ground  of  the  verdict  being  against  the 
evidence  in  an  action  on  a  penal  statute,  where  the  aefendant  has 
obtained  the  verdict.     Hail  v.  Chreenj  9  Exch.  247. 

TAXATION. — Costs  of  reference  where  less  than  20Z.  is  recovered 
iff  award, — ^Where  less  than  201.  is  recovered  by  the  award  of  an 
arbitrator,  the  costs  of  the  reference  are  not  withm  the  directions  to 
the  Masters  of  the  Courts  of  Hilfury  Term,  16  Vict.,  so  as  to  enable 
them  to  tax  on  the  lower  scale.    Holland  v.  Vincent,  9  Exch.  274. 

TEESPASS.-- 1.  BaU\jgi^— Illegal  seizure  of  goods— Subsequent 
sale  under  legal  warrant, — ^A  dechuration  stated  that  the  defendant,  on 
Sunday  the  6th  of  March,  broke  and  entered  the  plaintiffs  dwelling- 
house,  and  continued  iherein  for  a  long  time,  to  wit^  eight  days,  and 
also  unlawfully  seized  divers  good  and  chattels  of  the  plaintiff,  to 
wit,  &c* ;  and  also  for  that  the  defendant  converted  to  his  own  use 
simihtf  goods  of  the  plaintiff.  The  defendant  pleaded  (inter  dUa)  as 
to  seizing  and  converting  the  goods,  a  justification  as  bailiff  under  a 
warrant  and  writ  oifi.fa*  and  as  to  the  continuing  on  the  premises 
after  the  evening  of  the  Tuesday  foUowiiM^  the  Sunday,  in  the 
dechuation  mentioned,  not  guHly ;  upon  which  pleaa  issues  were 
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joihecL  At' the  trials  it  appeared  that  awarraat  haying  been  directed 
to  the  defendant  on  a  wnt  o{Ji,Jh.  against  the  plaintiff's  goods,  on 
Sonday,  the  6th  of  March,  some  assistfuits  employed  by  the  defendant 
broke  into  the  plaintiff's  house  and  seized  his  goods.  They  continued 
in  posseesion  until  the  following  Tuesday  lught,  when  they  withdrew. 
They  returned  on  the  following  Thvanmj^  and  prdceed^  to  lot  the 
goods  for  Bale,  and  remained  in  possesBion  until  the  following 
Saturday,  when  the  defendant  for  the  first  time  came  on  the  premises 
and  sold  the  goods  under  the  writ  and  warrant :  Held,  first,  that  the 
sale  was  not  vitiated  by  tiie  previous  illegal  seizure  of  the  goods, 
since  the  principle  which  governs  an  arrest  of  the  person  does  not 
applv  to  an  execution  against  goods ;  and  ssmbls^  that  even  where  a 
sheriff  breaks  into  a  house,  the  execution  against  the  goods  is  valid, 
though  the  sheriff  is  liable  to  an  action  &r  the  breaking :  secondly, 
that  the  declaration  in  substance  laid  a  larespass  with  a  cofUmvando^ 
and  therefore  that  the  plaintiff  was  entitled  to  give  evidence  of  the 
trespasses  committed  on  the  premises  by  the  defendant  after  he  had 
left  on  the  Tuesday.     Fercival  v.  Stamp,  9  Exch.  167. 

2.  Pleading  right  of  way. — ^A  plea  justifying  an  illegal  trespass  as 
committed  in  exercise  of  a  right  of  way,  is  sufficiently  certain  as  to  the 
premises  in  respect  of  which  the  way  is  claimed,  if  it  describe  them 
as  "a  dose  in  the  parish,"  &c.  "  and  county,"  Ac.  ** called  B.,  with 
certain  lands  thereunto  adjoining^  and  another  close  called  M.,  and 
divers,  to  wit,  two  other  closes  next  adjoining  thereunto,"  claiming  a 
way  from  B.  to  M.  and  back,  for  the  better  use,  occupation,  Ac.  of  B., 
and  the  said  lands  adjoining  thereto,  and  of  M.  and  the  said  a(^oining 
closes  respectively.    Solt  v.  I>a¥),  16  Q.  B.  990. 

VENUE  CHANGINa.— 4^Ax«^— i?^^.  Gen.  mi.  Term,  1853, 
r.l8. — Since  the  Common  Law  Procedure  Act  (15  &  16  Vict,  c.76),  and 
Eeg.  Qen.  Hil.  Term,  1853,  r.  18,  a  defendant  who  has  got  an  order 
for  time  to  plead  on  the  terms  of  taking  short  notice  of  trial,  is  not 
entitled  to  have  the  venue  changed  either  before  or  after  issue  joined, 
on  the  common  affidavit  that  the  cause  of  action  arose  in  the  county 
into  which  he  seeks  to  change  the  venue,  and  not  elsewhere.  Semble, 
that  an  affidavit  to  that  effect,  which  stated,  in  addition,  that  the 
witnesses  on  both  sides  resided  in  the  county  to  which  it  was  sought 
to  change  the  venue,  amounts  to  no  more  tlian  the  common  affidavit, 
CluUe  V.  Bradley,  23  Law  J.  C.  B.  38. 

WABBANT  OF  ATTOBNBY.— 1.  JEniwing  up  judgmmU  on  a 
warrant  of  attorney  given  to  trustees  of  a  joint^stook  han%, — Upon  a 
motion  to  enter  up  judgment  on  an  old  warrant  of  attorney,  the 
affidavit  is  properly  entitied  in  the  cause  in  which  the  judgment  is  to 
be  entered.  Where  a  warrant  of  attorney  is  given  to  three  trustees 
ctf  a  joint-stock  bank  to  secure  a  debt  due  to  the  co-partnership,  the 
judgment  thereon  is  properly  entered  up  in  the  name  of  the  public 
officer  for  the  time  being.    Bdl  v.  Msh,  12  0.  B.  498. 

2.  To  eortfess  judgmen^-^  Geo.  4i,  e.  89.— Under  stat.  12  &  18 
Vict.  c.  106,  s.  186,  a  warrant  of  attorney  to  confess  judgment  and 


Common  Law.  157 

judgment  thereon,  are  yoid  as  against  assignees  of  a  bankrupt,  if  the 
warrant  of  attorney  has  not  been  filed  in  the  Queen's  Bencn  within 
twenty-one  days  after  the  execution,  with  an  affidavit  of  the  time  of 
execution,  according  to  stat.  8  Gteo,  4,  c.  89,  s.  1,  although  judgment 
was  s^ed  within  the  twentj-one  days.  Acramtm  y.  JSemiman^ 
16Q.B.  998. 

WHAT  GOODS  PASS  TO  ASSIGNEE  TJNDEE  INSOLVENT 
DBBTOES'  ACT.— 1  ^  2  Vict.  c.  110,  s.  87.— Diplomas  conferring 
degrees  and  honours  and  certificates  from  medical  institutions  and 
practitioners  do  not  pass  to  the  provisional  assignee  by  the  vesting 
order  of  the  Insolvent  Debtors'  Court,  under  stat.  1  &  2  Vict.  c.  110, 
8.  37.    Zemot  v.  OattUn,  2  Q.  B.  Ellis  &  B.  790. 

WITHAM  'RIVER.— Local  Ad.—Bj  statute  reciting  that' the 
river  Witham  was  formerly  navigable  for  lighters,  boats,  &c,,  from 
Lincoln  to  the  sea,  but  that  by  sand  and  silt  brought  in  by  the  tide, 
the  outfall  had  been  greatly  obstructed,  and  was  in  a  great  measure 
stopped  up,  whereby  trade  and  commerce  had  decayed,  powers  were 
given  to  commissioners  for  the  purpose  of  restoring  the  navigation ; 
and  they  were  authorized,  in  order  for  the  carrying  on  and  effecting 
the  said  navigation,  to  make  a  new  cut  through  luids  adjoining  the 
river  (not  vested  in  the  commissioners) ;  and  the  navigation  so  made 
was  to  be  open  to  all  subjects  of  the  realm  paying  certain  tolls.  The 
cbmmissioners  were  also  empowere3i)yJihis  and  another  Act,  under 
certain  regulations,  to  build  bridges.  The^cut  was  made,  and  a  more 
direct  channel  thereby  created,  through  which  the  waters  of  the 
Witham  passed  to  the  sea.  A  company,  in  whom  the  powers  of  the 
commissioners  afterwards  became  vested  by  statute,  buUt  a  bridge, 
not  according  to  the  regulations,  and  occupying  to  some  extent  mQ 
bed  of  the  new  cut.  On  indictment  against  them  for  a  nuisance  to 
the  river  as  a  public  highway,  the  jury  found,  specially,  that  the 
company  were  guilty  of  building  the  bridge,  but  that  it  did  not 
obsl^uct  the  navigation.  On  motion  to  enter  the  verdict  for 
defendants :  Held,  first,  that  the  cut  was  a  public  navigable  river, 
the  obstruction  of  which  was  an  indictable  offence.  But,  secondly, 
that  building  a  bridge  partly  in  the  bed  of  a  navigable  river  is  not 
necessarily  a  nuisance ;  that  the  question  whether,  in  fiict,  it  be  so 
or  not  in  a  particular  instance  is  for  a  jury ;  and  that  the  verdict  here 
negativiug  actual  obstruction,  was  in  effect  an  acquittal.  The  Queen 
y.  JBetts,  16  Q.  B.  1022. 
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23  Law  Journal  (N.  S.)>  parts  2  and  3. 


EMBEZ^EMENT*— 1.  Lareeny — Marked  money.— K  master 
suspecting  his  shopman  of  defrauding  him^  gaye  a  friend  a  marked 
crown  piece  to  spend  at  his  shop.  The  friend  went  to  the  shop, 
bought  an  article  of  the  shopman,  and  paid  for  it  with  the  mark^ 
coin.  The  shopman  kept  the  coin,  and  did  not  account  for  it,  and 
it  was  found  on  him :  Held,  that  the  shopman  was  guilty  of  em- 
bezzlement, and  not  of  larceny.  Tke  Queen  y.  OUl^  23  Law  J.  (N.S.) 
M.  C.  60. 

2*  SeriMnireceifrngmaiMy^notforldsmat^ 
— W.  engaged  with  a  railway  company  to  find  horses  and  carman  to 
deliyer  the  company's  coals.  He  also  contracted  that  he  or  his  car* 
man  should  day  by  day  duly  account  for  and  deliyer  to  the  com- 
pany's coal  manag;er  all  moneys  receiyed  from  customers  in  payment 
of  coflJs.  The  deuyery-notes  and  receipted  inyoices  of  the  ccMds  were 
handed  to  W.'s  carman  by  the  company's  officers.  The  deliyerj- 
notes  were  entered  by  W.  m  his  book ;  the  receipted  inyoices  giyen 
to  the  customers.  The  prisoner  was  a  seryant  or  W.,  and  was  em- 
ployed by  him  in  the  deuyery  of  coals  of  the  company.  It  was  the 
prisoner's  dul^  to  pay  oyer  direct  to  the  clerk  of  the  company  any 
money  he  might  receiye  from  customers.  Such  moneys  neyer  formed 
items  of  account  between  W.  and  the  company.  The  prisoner  ap- 
propriated to  his  own  use  a  sum  of  money  wnich  he  had  thus  receiyed 
m  payment  for  some  of  the  company's  coals  deliyered  by  him  as 
seryant  of  W. :  Held,  by  a  majority  of  the  judges,  that  these  facts 
showed  that  such  a  priyity  existed  between  the  prisoner  and  the 
company  as  to  make  the  latter  the  company's  agent  to  receiye  the 
money,  and  to  pay  it  oyer  to  them ;  that  the  money  could  not  be 
considered  as  money  receiyed  on  account  of  W.,  but  on  account  of 
the  company ;  consequently,  that  the  prisoner  could  not  be  indicted 
as  W.'s  seryant  for  embezzling  W.'s  money.  The  Queen  y.  Beaumoni. 
23LawJ.  (N.S.)M.C.64. 

EVIDENCE.— 1.  Chnfetsion—Indueement— Person  in  authority,— 
A  female  seryant  being  taken  into  custody  by  a  policemen,  on;,thd 
charge  of  setting  fire  to  her  master's  premises,  expressed  a  wish  to 
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change  her  clothes.  The  polioeman  told  her  she  might  do  so^  but 
must  remain  in  custody;  and  he  gave  her  into  the  charge  of  a 
Mrs.  A.,  a  married  daughter  of  her  master,  but  who  did  not  liye  in 
the  house.  Mrs.  A.  took  the  girl  apHH,  and  said  to  her,  ''  I  am 
sorry  for  you ;  you  ought  to  have  known  better.  Tell  me  the  truth, 
Aether  you  did  it  or  no."  The  servant  said,  "  I  am  innocent.'^ 
Mrs.  A.  replied,  ''  Do  not  run  your  soul  into  more  sin,  but  tell  the 
truth.'*  The  prisoner  therefore  confessed :  Held,  that  there  was  no 
inducement  held  out  to  render  the  confession  inadmissible;  and, 
secondly,  that  Mrs.  A.  was  not  a  person  in  authority  competent  to 
hold  out  an  inducement  which  would  prevent  the  reception  of  the 
confession  in  evidence.  The  Queen  v.  Jane  Skyman.  23  Law  J, 
M.C.  19. 

2.  Qmfessian — Threat — Person  in  authority, — The  prisoner  was 
indicted  for  an  unnatural  crime  with  a  mare.  T.,  who  kept  his  mare 
in  a  stable  at  an  inn  of  which  W.  was  landlord,  saw  the  prisoner  in 
the  stableVith  the  mare  under  circumstances  that  made  hmi  suspect 
the  commission  of  the  offence.  W.  and  he  afterwards  went  to  the 
prisoner,  and  W.  said  to  the  latter,  "  I  want  to  know  what  business 
you  had  in  T.'s  stable."  The  prisoner  said,  "  You  know."  W. 
answered,  ^  I  don't  know,  and  have  come  on  purpose  to  know,  and 
will  know  before  I  leave ;  and  if  you  don't  tell  me,  I  will  give  you  in 
diarge  to  the  police  till  you  do  tell  me."  The  prisoner  again  said, 
"  You  know."  W.  replied,  "  I  don't  know ;  but  from  what  I  could 
see  of  the  mare,  it  is  the  best  of  my  belief  that  you  had  connection 
with  her."  The  prisoner  then  confessed.  T.  was  close  by  all  the 
time !  Held,  that  as  the  confession  was  made  after  the  inducement 
of  a  threat  held  out  by  W.  when  T.  was  present,  it  was  the  same 
thing  as  if  T.  had  used  the  threat ;  and  that  as  T.  was  the  owner  of 
the  mare,  and  likely  to  prosecute,  he  was  a  person  in  authority,  so 
that  the  confession  made  after  the  inducement  held  out  in  his  pre- 
sence was  inadmissible  as  evidence.  2%«  Queen  v.  Lockhursty  23 
Law  J.  M.  C.  18. 

8.  Beceipt — Signature  to  unstamped  recent — Use  for  collateral 
purpose. — ^The  firm  of  S.  and  Co.  kept  a  book,  containing  in  one 
column  the  names  of  their  creditors,  and  opposite  to  them,  in  another 
column,  the  sums  due  to  each  respectively.  The  course  of  business 
was,  that  when  any  person  called  and  received  money  from  S.  and  Co. 
on  behalf  of  a  creditor,  he  wrote  his  name  in  an  intermediate  column, 
between  the  name  of  the  creditor  and  the  sum  due  to  him.  No  other 
receipt  was  taken  by  S.  and  Co.  The  prisoner,  who  was  in  the  employ 
of  a  creditor  of  the  firm,  went  to  S.  and  Co.,  and  received  from  them 
a  large  sum  due  to  his  employers,  and  wrote  his  name  in  the  blank 
space  in  the  intermediate  column  in  the  ordinary  way.  On  an 
indictment  against  him  for  embezzling  the  money,  a  clerk  of  S.  and 
Co.  proved  that  he  paid  the  money  to  a  person,  who  wrote  his  name 
in  the  book ;  evidence  of  the  course  of  business,  as  to  the  signing  the 
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book,  wad  giyen ;  aad  th6  entry,  oonsifiting  of  the  Creditor's  masabf 
the  Bignati;^,  and  the  sum,  was  tendered  to  prove  that  the  signature 
was  in  the  prisoner's  handwriting.  It  was  objected,  that  the  entry 
was  a  receipt,  and  not  being  stomped,  was  inadmissible  either  in 
whole  or  in  part.  The  judge  received  the  entry,  and  allowed  it  to 
be  read  to  tl»  jury,  but  omy  for  the  ptirpose  of  proving,  by  means 
of  the  signature,  that  the  prisoner  was  the  party  to  whom  the  derk 
had  paid  the  money :  Held,  that  the  entry  was  a  receipt,  and  required 
a  receipt-stamp;  that  being  unstamped  it  ought  not  to  have  been 
read  to  the  jury  at  all,  even  for  the  collateral  purpose  of  identifying 
the  prisoner,  as  it  had  a  material  effect  upon  the  direct  question  in 
issue,  whether  the  person  had  received  the  money;  but  that  the 
prisoner's  signature  alone  might  have  been  proved  for  the  pun>08e  of 
identification.     The  Queen  v.  Overton,  23  Law  J.  (N.  S.)  M.  d  2a. 

4.  Subptjma  duces  tecum — Secondary  evidence  of  written  doament. 
-^Where  a  witness  served  with  ft  -eubposna  duoee  tecum  to  produce  a 
written  document,  either  does  not  att^d,  or  does  attend  and  refuses 
to  produce  the  document  (not  on  the  ground  of  privilege),  the  party 
seehing  to  avail  himself  of  the  document  cannot  give  secondary 
evidence  of  its  contents ;  the  remedy  is  to  punish  the  witness  for  a 
contempt.  On  the  trial  of  an  appeal  against  an  order  of  removal^ 
the  appellants,  in  order  to  prove  a  settlement  by  ratine  in  a  third 
parish,  served  a  euhpcena  duces  tecum  on  the  person  in  whose  posses^ 
sion  the  rate-book  was  supposed  to  be,  and  also  gave  therespond^ats 
a  notice  to  produce  the  rate«book.  The  witness  did  not  attend,  and 
the  rate-book  was  not  produced:  Held,  that  parol  evidence  of  a 
rating  in  the  third  parish  was  not  admissible.  The  Queen  v.  2%« 
Inhabitants  of  Llanfaethly,  23  Law  J.  (N.  S.)  M.  C.  33. 

FALSE  PRETENCES,  ATTEMPT  TO  OBTAIN  MOinEST 
BY. — What  is  an  ohtaimng» — The  prisoner,  who  had  a  circular  letter 
of  credit  for  210/.  £rom  a  bank  at  New  York,  authorizing  him  to 
draw  for  that  sum  on  the  Union  Bank  of  London,  in  &vour  of 
certain-named  correspondents  in  foreign  countries,  went  to  St. 
Petersburgh,  and  having  fraudulently  altei*ed  the  figures  in  the  letter 
of  credit,  so  as  to  make  it  appear  to  be  a  letter  of  credit  for  5,210/., 
presented  it  so  altered  to  W.  and  Co.  of  St.  Petersburgh,  one  of  the 

Eecified  correspondents,  and  drew  in  their  fevour  on  the  Union 
mk  a  cheque  for  the  sum  of  1,200Z.  This  cheque  was  cashed  for 
the  prisoner  Dy  W.  and  Co.,  who  sent  it  to  London,  and  had  it  pre- 
sented at  the  Union  Bank,  but  the  bank,  discovering  the  fraud, 
refused  to  pav  it :  Held,  that  the  prisoner  was  not  indictable  for  an 
attempt  to  obtain  1,200Z.  bv  false  pretences  from  the  Union  Bank, 
since,  if  "W.  and  Co.  had  obtained  payment,  it  would  not  have  been 
in  pursuance  of  the  prisoner's  wish  or  desire,  and  they  would  have 
obtained  the  money  for  their  own,  and  not  for  the  prisoner's  use  ot 
benefit,  and  therefore  there  would  have  been  no  obtaining  of  any 
money  by  him.     The  Queen  v.  Cfarrett,  23  Law  J.  M.  0.  20. 
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POEGEBT  AT  COMMON  LAW ^— UHerinff---thUe  eharwfier 
-^--Intent  to  deceive. — Uttering  a  forged  teBtimoni&l  to  diaracter, 
knowing  it  to  be  forged,  with  intent  to  deceive,  and  thereby  obtain  s 
situation  of  emolument,  is  a  misdemeanor  at  Common  Law.  2?k& 
Queen  v.  Sharmm,  23  Law  J.  (N.  S.)  M.  0.  51. 

YO'RQISRY.— Order  far  payment  ofmonei/. — Forging  a  documentr, 
purporting  to  be  an  order  for  the  payment  of  money,  thou£;h  not 
addressed  to  any  one,  is  punishable  by  the  stat.  11  Gheo.  4,  &  1  Wm. 
4,  c,  66,  s.  3,  as  the  forgmg  an  order  for  the  payment  of  money,  if 
it  can  be  explained  by  evidence  to  whom  the  order  is,  in  tact, 
addressed.     The  Queen  v.  SneUvng,  23  Law  J.  M,  C.  8. 

HIOHWAT.— 5  if  6  Wm.  4,  c.  60,  m.  95,  103.— Ci>«^«  of  vndicU 
ment  for  nonrepair — Distreee — Si^htea^  rate, — The  costs  of  an 
indictment  against  a  parish  for  non-repair  of  a  highway,  ordered  to 
be  paid  to  the  prosecutor  by  the  Quarter  Sessions,  under  sect.  95  of 
the  5  &  6  Wm.  4,  o.  50,  are  not  recoverable  by  distress  against  the 
surveyor  under  sect.  103,  but  are  to  be  paid  out  of  the  rate  mad# 
and  levied  in  pursuance  of  that  Act.  It  is  the  duty  of  the  surveyors 
who  are  in  office  when  such  an  order  is  made,  or  of  their  immediate 
suocessors  in  office,  to  pay  the  costs  out  of  any  funds  then  in  their 
bands;  or,  if  they  have  none,  to  make  a  rate  for  the  purpose  df 
putting  themselves  in  funds.  Be  the  Surveyors  of  the  Highioays  of 
Tryddyn^  ex  pmte  Harris(ni,  28  Law  J.  (N.  S.)  M.  C.  45. 

HIGHWAY. — Liability  to  repair  when  road  toashed  away  hy  the 
sea. — A  public  highway  originaUy  ran  down  to  the  sea  at  right 
angles  to  the  shore,  the  land  gently  sloping  to  the  water's  edge. 
By  the  encroachments  of  the  waves,  a  portion  of  the  land  and  road 
was  swept  away,  so  that  there  was  lefb  a  cliff  twenirv  feet  high  above 
the  beach,  the  road  running  to  the  edge,  and  there  terminating 
abruptly :  Held,  that  as  the  substance  of  the  road  was  gone  beyond 
the  edge  of  the  cliff,  there  was  no  road  beyond  that  point  which  the 
parish  could  be  called  upon  to  repair,  and  that  thev  were  not  bound 
to  provide  any  means  of  communication  between  the  top  of  the  cliff 
and  the  beach.  The  Queen  v.  the  Inhabitants  of  Hornsea,  23  Law  J. 
(N.  S.)  M.  C.  59. 

HIGHWAT-BATB.— ^Z&w^fwtf— l>w<fiJM.— In  allowing  a  high- 
way-rate, the  two  justices,  by  inadvertence,  wrote,  their  allowance  at 
the  end  of  a  page  in  the  middle  of  the  rate,  instead  of  at  the  end  of 
the  rate.  The  words  of  allowance  were,  "  We  do  hereby  consent  to 
and  allow  the  foregoing  rate  and  assessment  :'*  Held,  that  there  was 
no  allowance  of  the  latter  part  of  the  rate,  and  that  payment  of  an 
assessment  in  the  latter  part  could  not  be  enforced  by  distress.  Be 
the  Justices  of  North  Staffordshire^  23  Law  J.  M.  C.  17. 
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INDICTMENT  POE  HAVING  IN  POSSESSION  HOUSB- 
BEEAKINa  IMPLEMENTS  AT  NIGHT.— JiiAmi^  to  commU 
felony, — An  indictment,  under  the  stat.  14  &  15  Vict.  c.  19,  8. 1^ 
against  a  man  for  having  in  his  possession,  without  lawful  excuse, 
implements  of  housebreaking,  neea  not  allege  that  he  had  them  with 
intent  to  commit  felony,  nor  need  it  be  proved  as  a  fiict  on  the  trial. 
The  Quern  y.  JBaOey,  23  Law  J.  M.  G.  13. 

LAECENT. — 1,  Chase  in  action — Unstamped  agreement. — An 
executory  contract  in  writing  which  requires  a  stamp  is  not,  though 
unstamped,  the  subject  of  larceny,  as  it  is  merely  evidence  of  a  chose 
in  action ;  and  a  person  stealing  it  cannot  be  convicted  on  a  count 
charging  him  with  stealing  a  piece  of  paper.  (Parke,  B.,  dissentiente,) 
The  Queen  v.  MbU  Watts,  23  Law  J.  (N.  S.)  M.  C.  56. 

2.  Embezzlement  —  Masien's  possession — Servant's  custody. — "N. 
sent  his  servant  to  a  railway  station  to  purchase  a  quantity  of  coals 
for  him.  The  wharfinger  at  the  station,  on  the  servant's  application 
on  behalf  of  his  master,  weighed  the  coals  out,  and  entered  them 
against  N.'s  name  in  his  book.  The  coals  were  then  put  into  N.'s 
cart,  and  the  servant  drove  it  off,  it  being  his  duty  to  take  the  coals 
to  his  master's  house.  On  his  way  home  the  servant  improperiy 
appropriated  some  of  the  coals  to  his  own  use,  and  deposited  them  at 
another  person's  house :  Held,  that  the  servant's  original  exclusive 
possession  of  the  coals  was  determined,  and  his  master's  constructive 
possession  of  them  commenced  when  they  were  deposited  in  the 
master's  cart ;  consequently,  that  the  servant  by  afterwards  taking 
them  committed  a  trespass,  and  was  guilty  of  lareeny.  The  Queen 
V.  Beed,  23  Law  J.  (N.  S.)  M,  C.  25. 

3.  ITo  prorfqfloss  of  things  etolen, — On  the  first  floor  of  a  ware- 
house a  large  quantity  of  pepper  was  kept  in  bulk.  The  prisoner  was 
met  coming  out  of  the  lower  reom  of  the  warehouse,  where  he  had  no 
business  to  be,  having  on  him  a  quantity  of  pepper  of  the  same  descrip- 
tion with  that  in  the  room  above.  On  being  stopped,  he  threw  down 
the  pepper,  and  said,  ^  I  hope  you  will  not  be  hard  with  me,"  Prem 
the  large  quantity  in  the  warehouse,  it  could  not  be  proved  that  any 
pepper  had  been  taken  from  the  hvik.  It  was  objected  that  as  there 
was  no  direct  proof  that  any  pepper  had  been  stolen,  the  Judge  was 
bound  to  direct  an  acquittal :  Held,  that  without  such  direct  proof 
of  a  loss,  there  was  abundant  evidence  to  warrant  the  conviction  of 
the  prisoner.     3^  Queen  v.  Burton,  23  Law  J.  (N.  S.)  M.  G.  52. 

MUNICIPAL  CO'SiPORATlO^.—ConmUTnent  of  town  clerh-^ 
Civil  process — Arrest  on  Sundajf — Habeas  corpus — Affidavit  to  expUnn 
return, — ^The  summary  remedy  provided  by  the  5  &Q  Wm.  4,  c.  76, 
s.  60,  of  committing  to  jail  town  clerks,  or  other  officers  appointed 
by  a  town  council,  who  wilfully  refuse  to  account  for  or  dehver  up 
books,  <fec.,  to  the  council,  is  in  the  nature  of  civil  process,  and  an 
arrest  under  such  a  warrant  of  commitment  upon  a  Sunday  is  illegal. 
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Nor  can  a  prisoner  so  arrested  be  legally  detained  under  a  second 
warrant,  subsequently  lodged  against  him,  which  has  been  issued  at 
the  instance  of  the  same  parties,  though  not  in  their  capacity  of 
town  council,  but  as  commissioners  under  a  local  Act.  But  a 
detainer  under .  a  ca.  «a,  subsequently  issued  by  a  third  party,  and 
without  collusion,  is  a  valid  ground  for  refusing  to  discharge  the 
prisoner.  Where  a  return  to  a  habeas  corpus  states  that  a  prisoner 
18  detained  under  civil  process,  it  is  competent  to  him  to  show  by 
affidavit  that  he  was  originally  arrested  on  a  Sunday,  JSjc  parte 
Eggington,  23  Law  J.  (N.  S.)  M.  C.  41. 

OEDEE  OF  13iEK0Y Mi,— Operation  of—Fmpers  having  no 
settlement— Charge  on  common  fmd  of  the  union, — The  9  <&  10  Vict. 
c.  66,  extends  only  to  render  irremovable  such  paupers  as  have  a 
known  settlemeut,  to  which  they  would  be  liable  to  be  removed 
independently  of  the  provisions  of  that  Act ;  and  the  11  &  12  Vict. 
c  160,  s.  3,  casts  upon  the  common  fund  of  the  union  the  cost  of 
relief  of  such  paupers  only.  Therefore,  where  paupers  who  had 
resided  for  upwards  of  five  years  in  a  place  which  was  formerly  extra- 
parochial,  but  was,  in  1842,  made  a  township  by  Act  of  Parliament, 
and  included  in  a  union,  and  had  acquired  no  settlement  in  that 
township  or  elsewhere,  became  chargeable  thereto,  the  cost  of  their' 
relief  was  not  properly  charged  on  the  common  fund  of  the  union.' 
The  Queen  v.  Bennett  md  others,  23  Law  J.  (N.  S.)  M.  C.  39, 

PAEISH  AlP^PnW^lCK— Binding— Begulations  of  Foor  Law 
Commissioners— Construction — Directions  or  conditions — Bresump- 
tion. — Certain  rules  issued  by  the  Poor  Law  Commissioners  for  regu- 
lating, the  binding  of  parish  apprentices,  provided  by  article  6,  that 
np  person  above  the  age  of  fourteen  should  be  bound  without  his 
consent,  and  no  child  under  sixteen  should  be  bound  without  the 
consent  of  the  father,  or  (if  he  was  dead)  of  the  mother  of  such  child ; 
provided  that  where  such  parent  shoidd  be  transported,  &c.,  such 
consent  should  be  dispensed  with.  Article  15  provided  that  the  inden-. 
ture  should  be  executed  in  duplicate  by  the  master  and  guardians, 
and  should  not  be  valid  unless  signed  by  the  apprentice  without 
assistance*;  and  that  the  consent  of  the  parent  when  requisite  should 
be  testified  by  his  signing  the  indenture,  and  where  such  consent 
was  dispensed  with,  under  article  5,  the  cause  of  such  dispensation 
should  be  stated  at  the  foot  of  the  indenture.  They  also  required 
that  the  justices  who  allowed  the  binding,  should  certify  at  the  foot 
of  the  indenture  that  they  had  examined  and  ascertained  that  these 
rules  had  been  complied  with.  An  indenture  binding  a  poor  child, 
purported  on  its  fiice  to  be  signed  by  the  apprentice,  "  without  aid  or 
assistance,"  and  there  was  a  certificate  of  a  magistrate  at  the  foot,  as 
required  by  the  above  rules.  There  was  nothing  on  the  face  of  the 
indenture,  nor  was  any  evidence  adduced  to  show  whether  the  inden- 
ture had  been  executed  in  duplicate,  or  the  apprentice  or  his  parents 
had  consented  to  the  binding,  nor  was  any  cause  of  such  consent 
being  dispensed  with  stated  in  the  indenture :  Held,  that  these  regu- 
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latioDB  were  merely  directory,  aikl  that  the  omission  to  comply  with 
them  (if  established)  would  not  affect  the  validity  of  the  indenture, 
and  that  the  certificate  of  the  magistrate  afforded  a  presiunption  that 
ihe  rules  had  been  properly  complied  with.  The  Qi^en  y.  The  Jnha- 
Jntants  of  SU  Mary  Magdcien,  Bermondsey,  23  Law  J.  M.  C.  1. 

PENALTIES  UNDER  25  GEO.  2,  c.  Z^—Fublic  music,  Sfc— 
IGsdirection — Verdict  against  evidence. — The  defendant  k&pt  a  room 
which  was  used  as  a  supper-room  and  place  of  general  re^shment, 
there  being  at  the  end  of  it  a  raised  planorm,  on  which  stood  a  piano, 
and  where  songs  were  constantly  sung.  Programmes  of  the  per- 
formance were  laid  about  in  difi^ent  parts  of  the  room.  The  com-  - 
pany  was  respectable,  and  no  money  was  paid  for  admission,  nor  any 
extra  charge  made  for  the  articles  consumed  there.  An  action 
having  been  brought  for  a  penalty  under  the  25  Oteo.  2,  c.  36, 
relating  to  public  dancing,  music,  &c.,  the  judge  directed  the  jury  to 
say  whether  the  room  was  used  for  the  purpose  of  supplying  re&^ssh- 
ments  in  the  manner  of  an  hotel,  the  music  and  singing  being  inci- 
dental merely,  or  whether  it  was  used  principally  for  musical  per- 
formances ;  and  ultimately  he  directed  them  to  consider  whether  the 
room  was  used  for  both  purposes,  in  which  latter  case,  the  plaintiff 
would  be  entitled  to  the  verdict.  The  jury  found  that  the  room  was 
used  for  the  purposes  of  an  hotel,  and  found  a  verdict  for  the  defen- 
dant :  Held,  that  although  the  verdict  might  be  against  the  evidence, 
there  was  no  misdirection :  Held,  also  {dissentiente,  Martin,  B.),  that 
it  would  have  been  a  misdirection  in  the  judge,  to  state  that  the 
question  was  whether  the  keeping  of  the  room  as  an  hotel  was  the 
principal  or  secondary  object.     Hall  v.  Green,  23  Law  J.  M.  C.  15. 

PEE  JURY. — Master  extraordinary  in  Chancery — Court  of  Admi- 
ralty.— A  person  cannot  be  indicted  for  perjury  for  false  statements 
in  an  affidavit  in  a  suit  in  a  Court  of  Admiralty  now  before  a  Master 
extraordinary  in  Chancery.  The  Queen  v.  Stone,  23  Law  J. 
M.  C.  14. 

POOR  BATE.--^Bateahility  of  County  Court,  9  ^  10  Tlet.  c.  95— 
Beneficial  occupation. — A  building  used  exclusively  as  a  County 
Court  under  the  9  &  10  Vict.  c.  95,  is  not  rateable  to  the  relief  of 
the  poor,  as  there  is  no  beneficial  occupation  of  it,  nor  any  profit 
derived  from  its  use  by  any  specific  class  of  persons.  The  Queen  v. 
The  Overseers  of  the  Township  of  Manchester,  23  Law  J.  (N.  S.) 
M.  C.  48. 

POST  OYYIGE.— Person  employed  under— Stealing  lefier.'-'lf  & 
person,  while  engaged  in  gratuitously  assisting  a  postmaster,  at  his 
request,  in  sorting  the  letters,  steal  one  of  them,  he  is  liable  to  the 
severer  penalties  imposed  by  the  statute  7  Wm.  4  and  1  Vict.  36, 
s.  26,  as  a  person  employed  under  the  Post-office.  The  Queen  v. 
Beason,  23  Law  J.  M.  C.  11. 

SETTLEMENT  BY  ESTATE,  LOSS  OF.— 4  ^  5  Wm.  4,  e.  76, 
f.  63. — Bemovability  of  wife   and   tmemancipated    children. — ^Th^ 
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4  &  5  Wm.  4,  c.  76,  s.  68,  which  enacts  that  no  penKn  ahall  letam 
any  settlement  by  estate  *  in  a  parish  for  a  longer  term  than  he  shall 
inhabit  within  ten  miles  thereoiP,  operates  to  extinguish  the  right  of 
the  wife  and  children  of  such  a  person,  who  were  unemancipated  at 
the  time  of  his  leaving  it,  to  be  removed  to  that  parish.  The  Queen  v. 
The  Inhabitant  of  JJansaint/raid  Qlan,  Gonway,  23  Law  J.  M.  C.  5. 

WEON&  VEEDICT  BY  MISTAKE.— OorrecHn^  the  error— 
Reasonable  time, — On  the  trial  of  a  prisoner  for  felony,  a  juryman,  by 
mistake,  delivered  the  verdict  "not  guilty,"  when  the  jury  meant 
"  guilty."  The  prisoner  was  discharged  from  the  dock,  but  some  of 
the  jury  then  interposing,  he  was  immediately  brought  back  again, 
and  the  jury  were  again  asked  what  their  verdict  was.  They  said, 
"guilty;"  the  prisoner  was  therefore  sentenced:  Held,  that  the 
original  mistake  was  corrected  within  a  reasonable  time,  and  there- 
fore that  the  conviction  was  right.  2%a  Queen  v.  Fodder ,  23  Law  J". 
M.  C.  7. 
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Comprismg  the  Gases  (not  previously  inserted)  contained  in  the  following 

Reports:—* 

3  Clark,  part  5 ;   4  Clark,  part  1. 


CANAL, — Waste  water, — A  canal,  formed  under  a  private  Act 
of  Parliament,  had  three  levels,  of  which  A  was  the  highest,  B  the 
middle,  and  C  the  lowest  level.  The  canal  proprietors  (though 
without  authority  imder  the  Act  to  do  so)  erected  engines  between 
the  C  level  and  the  plaintiff's  mill  for^e,  and  pumped  back  the 
water  which,  after  servmg  the  purposes  of  navigation  in  levels  A  and 
B,  had  flowed  into  level  C.  In  1826,  a  new  Act,  repealing  form^ 
Acts,  and  re-enacting  their  provisions,  with  certain  alterations  and 
additions,  was  passed.  The  15th  section  gave  the  canal  proprietors 
authority  to  maintain  engines,  <&c.  for  supplying  the  canal  with 
water,  and  for  that  purpose  to  have  reservoirs  and  feeders  supplied 
flrom  all  brooks,  streams,  &c.,  from  which  they  were  lawfully  supplied 
before  the  passing;  of  the  Act,  and  from  time  to  time  to  raise  the 
water  of  the  canal  from  one  level  to  another,  or  to  any  reservoirs ; 
and  for  any  of  the  purposes  aforesaid,  to  use  such  engines  as  they 
should  judge  proper,  making  full  satisfaction  for  all  d^ages  to  be 
sustained  by  the  owners  of  any  mills,  forges,  brooks,  streams,  &c.| 

»2 
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taken,  used,  remoTod,  diverted,  or  injured  in  execution  of  the  powers 
of  the  Act.  By  the  80fch  section  the  canal  proprietors  were  for« 
bidden  to  take  for  the  use  of  the  canal  any  water  out  of  the  river 
above  the  plaintiff's  forge,  and  the^r  were  directed  to  maintain  flood- 
weirs,  so  that  all  waste  water  running  into  level  C,  not  required  for 
the  purposes  of  the  canal,  should  flow  into  the  river  above  the 
plaintiff's  forge.  The  proprietors  pumped  up  as  before  the  water 
out  of  the  level  C  back  into  the  level  A,  in  consequence  of  which, 
except  on  extraordinary  occasions,  no  water  escaped  over  the  weirs 
into  the  river :  Held,  that  they  were  entitled  to  do  so,  and  that  such 

Sumping  back  of  the  water  from  one  level  of  the  canal  to  the  other 
id  not  give  the  plaintiff  a  right  to  compensation  under  the  Act. 
miwell  V.  Proprietors  of  the  Birmingham  Canal  Navigation^  3  H. 
of  L,  812. 

ESTATE. —  Condition — Public  policy — Peerage,  —  A  contingent 
gift  or  interest  has  a  real  existence,  capable  as  much  as  a  vested 
interest  or  estate  of  being  operated  upon  by  a  condition  subsequent, 
and  being  made  to  cease  and  become  void.  The  Earl  of  Bridge- 
water,  by  his  will,  devised  very  large  real  estates  to  trustees,  to  make 
a  settlement  according  to  the  limitations  mentioned  in  the  will. 
One  of  these  limitations  was  to  Lord  Alford,  for  and  during  the  term 
of  ninety-nine  years,  if  he  shall  so  long  live,  remainder  to  trustees 
during  his  life,  to  preserve  contingent  remainders,  remainder  to  the  use 
of  the  heirs  male  of  his  body,  with  remainder,  in  default  of  such  issue, 
to  the  use  of  C.  H.  C.  for  the  term  of  ninety-nine  years,  if  he  shall 
BO  long  live,  remainders  to  trustees  to  preserve  contingent  remainders, 
remainder  to  the  use  of  the  heirs  male  of  the  body  of  C.  H.  C, 
subject  nevertheless  as  to  the  several  uses  and  estates  so  to  be 
limited  to  Lord  Alford  and  C.  H.  C,  and  to  the  trustees  during 
their  respective  lives,  and  to  the  heirs  male  of  their  respective  bodies, 
to  the  several  provisos  for  the  determination  thereof  hereinafter 
contained.  The  testator  then  declared  that ''  in  the  settlement  to  be 
made  pursuant  to  this  mv  will,  my  said  estates  are  not  to  be  limited 
Buccessivehr  to  the  use  of  the  first  and  other  sons  of  Lord  Alford  or 
of  C.  H.  C.  in  tail  male,  but  to  the  heirs  male  of  their  respective 
bodies  in  the  words  of  this  my  will,  it  being  my  intention  that  the 
vesting  of  my  estates  in  the  heirs  male  of  their  respective  bodies 
shdl  be  suspended  during  the  lives  of  the  said  Lord  Alford  and 
C.  H.  C.  respectively."  The  testator  then  provided  that  if  Lord 
Alford  shall  die  without  having  acquired  the  title  of  Duke  or 
Marquis  of  Bridgewater  to  him  and  the  heirs  male  of  his  body,  then 
and  in  such  case  the  use  and  estate  hereinbefore  directed  to  be 
limited  to  the  heirs  male  of  his  body,  shall  cease  and  be  absolutely 
void.  There  was  a  similar  proviso  as  to  Lord  Alford  acquiring  such 
title  within  five  years  after  he  should  succeed  to  be  Earl  Brownlow, 
and  unless  he  did  so,  the  testator  directed  that  the  estate  limited, 
&c.  (as  before)  shall  thenceforth  cease  and  be  absolutely  void ;  ^'  and 
my  real  estates  hereinbefore  devised  shall  thereupon  go  over  and  be 
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enjoyed  according  to  the  subsequent  uses  and  limitations  declared 
^d  directed  by  this  my  will,  as  if  the  said  Lord  Alford  were  actually 
dead  without  issue  male."  Lord  Alford  entered  into  possession  of 
the  estates,  but  died  without  acquiring  either  of  the  titles,  leaving  an 
heir  male:  Held,  that  the  estate  thus  created  in  favour  of  Lord 
Alford's  heirs  male  was  not  affected  by  the  proviso,  which  was  a 
condition  subsequent,  and  which  was  void  as  Deing  against  public 
policy,  and  therefore  that  the  eldest  son  of  Lord  Alford  was  entitled 
to  the  estates  as  heir  male  under  the  limitation.  QiuBre,  whether 
a  subject  can  refuse  a  peerage  created  either  by  patent  or  by  writ. 
The  judges  were  summoned  to  answer  questions  of  law ;  they  differed 
in  opinion  on  these  questions.  Most  of  the  judges  being  on  circuit, 
two  of  their  number  attended  on  a  day  fixed  by  the  House  for 
receiving  the  answers,  and  proppsed  to  read  answers  which  embodied 
their  own  opinions,  and  those  of  their  brethren.  The  House  ad- 
journed the  matter  till  the  majority  of  the  judges  should  have 
returned  from  the  circuit,  so  as  to  be  able  to  attend  in  person,  and 
individually  express  their  reasons  for  their  opinions.  It  was  inti- 
mated that  this  permission  to  dispense  with  the  attendance  of  any 
of  the  judges  to  whom  questions  had  been  put,  and  who  differed  in 
their  answers,  must  not  be  drawn  into  a  precedent.  Egerton  v. 
!Earl  Brownlow  and  others^  4  H.  of  L.  1. 

INTEEEST  OP  Z^JJy(m.  —  Jn^se-Chancelhr  —  Enrolment  of 
decree — Practice, — A  public  company,  which  was  incorporated,  filed 
a  bill  in  equity  against  a  landowner  in  a  matter  largely  mvolving  the 
interests  of  the  company.  The  Lord  Chancellor  had  an  interest  as 
a  shareholder  in  the  company  to  the  amount  of  several  thousand 
pounds,  a  fact  which  was  unknown  to  the  defendant  in  the  suit. 
The  cause  was  heard  before  the  Yice-Chancellor,  who  granted  the 
relief  sought  by  the  companj.  The  Lord  Chancellor,  on  appeal, 
affirmed  the  order  of  the  Yice-Chancellor :  Held,  that  the  Lord 
Chancellor  was  disqualified,  on  the  ground  of  interest,  from  setting 
as  judge  in  the  cause,  and  that  his  decree  was  therefore  voidable,  and 
must  consequently  be  reversed :  Held,  also,  that  the  Vice- Chancellor 
is,  under  the  53  Geo.  3,  c.  24,  a  judge  subordinate  to,  but  not 
dependent  on  the  Lord  Chancellor,  and  that  consequently  the  dis- 
qualification of  the  Lord  Chancellor  did  not  affect  him,  but  that  his 
decree  might  be  made  the  subject  of  appeal  to  this  House.  Before 
a  decree  made  by  the  Vice-Chancellor  can  be  appealed  against, 
it  is  required  to  be  enrolled.  The  enrolment  is  the  act  of  the 
Lord  Chancellor :  Held,  that  the  act  of  enrolment,  though  performed 
by  a  Lord  Chancellor  disqualified  by  interest  from  adjudicating  in 
the  cause,  was  not  affected  by  his  disqualification,  but  was  valid  for 
the  purpose  of  bringing  up  the  appeal  to  this  House.  Dimes  y. 
Proprietors  of  the  Grand  Junction  Canal  and  others^  3  H.  of  L.  759. 

lEISH  EEGISTEATION  kU^^,  — Fur  chaser  — Settlement  — 
Constructive  trustee — Indemnity — Improvements — Costs. — Under  the 
Irish  Eegistration  Act  (Anne,  c.  2),  an  equity  in  a  grant  which  ig 
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registered  will  pneyail  against  the  right  eTon  of  a  IfonSrfide  purebaser^ 
to  whom  the  origmal  grantor  has  subsequently  sold  part  of  the 
property  comprised  in  the  registered  deed.  If  a  man  has  a  limited 
mtarest  in  a  term,  and  settles  it  to  a  certain  use,  and  then  gets  a 
new  and  extended  term  substituted  for  it,  he  cannot  by  so  doing 
avoid  the  previous  settlement.  A  deed  contained  recitals^  which 
described  two  persons  as  concurring  in  settling  property  to  which 
they  were  respectively  entitled.  It  afterwards  contained  a  grant  to 
trustees  of  a  certain  part  of  the  property,  as  if  made  by  one 
of  these  persons,  when  in  fiict  that  part  belonged  to  the 
other.  The  memorial  of  the  deed  described  both  as  the  granting 
parties;  this  description  was  not  one  of  the  things  required  by 
the  statute :  Held  not  to  vitiate  the  effect  of  the  memorial  under 
the  Eegistration  Act.  In  1830,  a  settlement  of  certain  property, 
held  under  renewable  leases,  was  made  in  favour  of  A.  In  1831, 
A.,  being  about  to  marry,  made  a  settlement  of  this  property  for  the 
uses  of  the  marriage.  The  deed  of  1830  was  not  registered.  The 
settlement  of  1831  was  registered.  In  1840,  A.,  being  in  actual 
possession,  sold  to  B.,  and  B.,  who  had  no  actual  notice  of  the 
settlement  of  1831,  entered  into  possession  and  made  alterations  in 
the  premises.  After  the  death  of  A.,  his  son,  who  was  entitled 
under  the  settlement  of  1831,  filed  a  bill  against  B.  to  set  aside  the 
sale  for  an  account  and  for  waste :  Held,  that  it  was  not  necessary 
to  register  the  deed  of  1830 ;  that  the  registered  settlement  of  1831 
prevailed  against  the  lond-fide  purchase  of  B. ;  and  that  the  Court 
below  had  properly  declared  him  to  stand  possessed  of  the  leases  as 
a  trustee  for  the  parties  beneficially  interested  under  that  settle- 
ment :  But  held,  also,  that  he  was  entitled  to  indemnity  against  the 
covenants  in  the  leases,  which  he  was  thus  declared  to  hold  as 
trustee ;  that  an  inquiry  ought  to  be  made  as  to  alleged  improre- 
ments  and  as  to  alleged  waste,  and  that  he  was  entitled  to  be 
allowed  the  benefits  of  those  improvements;  and  that  being  a 
hmdrjlde  purchase  without  misconduct,  he  ought  not  to  be  charged 
with  costs.    Mil  V.  Hill  and  others,  3  H.  of  L.  828. 

FEEBAGE. — Evidence. — An  Irish  earld(Hn  was  created,  and  a 
holder  of  that  earldom  was  afterwards  created  a  viscount  of  the 
United  Kingdom,  the  patent  granting  the  viscountcy  describing  the 
grantee  by  the  name  and  title  of  the  Irish  earldom.  On  the  death 
of  one  holder  of  these  titles,  his  eldest  son  received  a  writ  of  summons 
to  attend  the  House  of  Peers  as  an  English  viscount.  He  did  so, 
and  took  his  seat  as  a  viscount.  He  subsequently  petitioned  to  have 
his  claim  to  vote  for  representative  peers  of  Ireland  idlowed,  and  it 
was  allowed.  After  his  death,  his  son  received  a  vmt  of  summons 
as  an  English  viscount,  and  took  his  seat  in  that  character.  He 
then  petitioned,  to  be  admitted  to  vote  for  representative  peers  of 
Ireland,  in  virtue  of  the  Irish  earldom.  The  petition  came  before 
the  Committee  for  Pnvileges.  The  patents  creating  the  Irish  earl- 
dom and  the  English  viscountcy,  the  writ  of  summoiis  to  the  previous 
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vifdotint,  and  tbe  entry  on  the  journals  showing  that  the  preoediag 
peer  had  taken  his  seat,  and  likewise  the  resolution  of  the  Committee 
for  PriTileges  admitting  his  daim  to  vote  for  representative  peers, 
were  all  proTed :  Held,  that  this  was  not  sufficient  to  establish  the 
title  of  the  present  claimant;  that  the  evidence  must  be  such  as 
would  of  itself,  if  the  claim  was  now  made  without  reference  to  any 
previous  claim,  be  sufficient  to  establish  it.  Such  evidence  not 
oeing  producible  at  the  moment,  the  consideration  of  the  daim  was 
adjonmed.     2ft«  Bonoughmare  Feerage^  3  H.  of  L.  822. 

EAIWAT  COMPANY  AMALaAMATION.— A  company 
for  making  a  railway  from  Dublin  to  Mullingar  was  incorporated  by 
an  Act  of  Parliament,  passed  in  July,  1845  (8  &  9  Vict.  c.  119), 
under  the  name  of  the  Midland  Great  Western  Eailway  Company 
of  Ireland.  Some  of  its  directors  provisionally  registered  another 
company,  for  making  a  railway  from  Mullingar  to  Ghdway,  to  be 
called  the  Galway  and  Mullingar  Junction  Eailway  Company. 
Three  months  afterwards,  this  name  was  altered  at  the  Begistration 
Office  to  the  Midland  Great  Western  Eailway  Company  of  Ireland 
(extension  from  Mullingar  to  Galway).  Most  of  the  directors  of 
the  two  companies  were  the  same.  L.  applied  for  and  received 
scrip  certificates  in  the  extension  company,  and  paid  deposits 
thereon,  and  received  receipts,  headed  with  the  altered  name,  and 
signed  the  shareholder's  agreement  and  parliamentary  contract. 
The  Midland  Great  Western  presented,  in  its  own  name,  and  under 
its  corporate  seal,  a  petition  to  Parliament  for  an  Act  to  make  a 
railway  from  Mullingar  to  Qulway,  undertaking  at  its  own  expense 
to  make  the  railway.  The  Act  which  was  passed  upon  this  petition 
in  July,  1846  (9  &  10  Vict.  c.  224),  only  gave  authority  to  make 
the  raUway  from  Mullingar  to  Athlone,  or  but  a  part  of  the  distance^ 
The  directors  had  power  under  the  Act  to  raise  the  i^ecessaiy  sums 
by  contributions  among  themselves,  or  by  the  admission  of  other 
parties.  The  additioiud  capital  requirea  for  the  extension  was 
directed  to  form  part  of  the  general  and  original  capital  of  the  com- 
pany, and  the  provisions  of  the  recited  Act  (that  of  1845)  were  to 
extend  to,  ana  be  read  with  the  new  Act.  The  expression  the 
Company,  in  the  new  Act,  was  declared  to  mean  the  Midland  Great 
Western  Company.  In  September,  1846^  at  a  meeting  of  the 
directors  of  the  Midland  Great  Western  Company,  a  resolution  was 
passed,  stating  on  what  terms  the  holders  of  the  extension  scrip 
should  be  entitled  to  certificates  in  the  joint  company,  and  another 
resolution,  approving  of,  and  confirming  those  terms.  At  that 
meeting,  the  seal  of  the  Midland  Great  Western  Company  was 
affixed  to  the  shareholders'  book,  which,  however,  did  not  then  con- 
tain the  names  of  the  shareholders  in  the  extension  line.  The  latter 
were  added  in  March,  1847,  when  one  of  them,  that  of  the  defendant, 
was  inserted.  Three  calls  were  made ;  the  first  was  dated  previous 
to  the  insertion  of  the  extension  subscribers  in  the  shareholder's 
book^  the  two  others  after  that  insertion.    Aji  action  was  brought 
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for  tiiese  calls  t  Held,  that  the  Act  did  not  amalgamate  the  two 
companies ;  and  that  even  if  the  directors  possessed  a  power  of  amal-> 
gamation,  the  resolution  of  September,  1846,  was  not  an  exercise  of 
that  power,  so  as  to  render  the  defendant  liable  to  an  action  for  «dj 
one  of  the  calls  at  the  suit  of  the  Midland  Great  Western  Company. 
Midland  Great  Western  Bailwofi  Company  of  Ireland  y.  Leech,  3  H« 
of  L.  872,  -J         Jr    ;,  ^ 


EQUITY. 


Comprising  the  Cases  (not  previously  inserted)  contained  in  the 
followmg  Beports  :— 


16  Beavan,  part  1. 

1  Kaj,  parts  2,  3,  and  4. 

I  Sipale  and  G.,  part  1. 


2  Smale  and  G.,  part  1. 
2  Drewry,  part  1, 


ACCUMULATION.— 2%««t««(Mi  Act  — Interest— Legaoy.—K 
testatrix,  who  died  in  1819,  bequeathed  a  legacy  to  accumulate  in 
trust  for  the  eldest  daughter  of  A.  B.,  to  be  paid  at  twenty-one ;  and 
if  none,  to  the  eldest  daughter  of  C.  D.,  payable  in  like  manner, 
A.  B.  never  had  a  daughter,  and  died  in  1851.  C.  D.  had  a  daughter, 
G.,  bom  in  1821,  and  who  died  in  1827,  and  other  daughters ;  Held, 
that  the  representative  of  G.  was  entitled  to  the  legacy,  and  to  the 
accumulation  accrued  down  to  1827,  together  with  simple  interest 
thereon  from  that  time  to  the  day  of  payment  in  1852.  Bryan  y, 
ColUns,  16  Beavan,  14. 

ADMJOTSTBATION  OP  ESTATB.—l.  13  ^  14  Tiet.  e.  36— 
Froceeds  of  real  estate. — The  provisions  of  the  above  Act  for  taking 
accounts  of  the  debts  and  liabuities  of  deceased  persons  without  suit, 
are  not  applicable  to  the  proceeds  of  real  estate.  Be  Moore,  23 
Law  J.  Chan.  153. 

2.  Trust  moneys  in  hankers^  hands — Princ^les  of  the  Court, — ^A 
deceased  official  assignee  in  bankruptcy  and  msolvency  paid,  from 
time  to  time,  into  his  two  bankers,  to  his  own  account  as  a  private 
customer,  and  without  anything  to  show  that  the  whole  moneys  were 
not  bis  own,  various  sums  of  money,  part  of  which  were  trust  moneys, 
and  part  his  own  property ;  he  drew  from  each  of  thepe  accounts 
moneys  for  his  own  private  purposes  and  for  the  purposes  of  the 
trustSf  At  the  time  of  his  death  there  were  balances  in  his  favour 
in  each  banking  account.  In  a  creditor's  suit,  instituted  by'.his 
successor  in  the  office  of  official  assignee,  the  plaintiff  claimed  the 
whole  of  the  balances  as  belonging  to  the  trust  estate;  but  the 
Master  of  the  l^lls  held,  that  the  pioneys  not  being  ear«marked,  th^ 
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plamtiff  was  not  entitiled  in  preference  to  the  general  creditors  on* 
the  estate.  On  appeal  by  the  plamtiff:  Held,  that  he  was  entitled^ 
as  against  the  executors  of  the  deceased  official  assignee  and  the 
general  creditors  on  his  estate,  to  such  part  of  the  balances  as  con- 
sisted of  trust  moncTS,  notwithstanding  anj  difficulties  which  might 
arise  in  consequence  of  the  trust  moneys  having  been  mixed  up  with 
the  priyate  moneys  of  l^e  deceased  official  assignee.  Fermel  t.  VeffeU^ 
23  Law  J.  Chan.  116. 

AGEBEMENT. — FaH  performance — Waiver  of  riffhU — Injune- 
tion. — ^Where,  under  an  agreement  containing  mutual  grants,  the 
plaintiffs  had  been  put  in  possession  of  what  was  granted  to  them, 
and  enjoyed  it  for  several  years,  while  the  defendants  took  no  steps 
to  require  the  performance  of  the  stipulation  for  their  benefit,  but 
allowed  the  time  to  expire  within  which  it  should  have  been  per- 
formed, the  Court  granted  an  injunction  to  restrain  the  defendants 
from  disturbing  the  plaintiffs'  enjoyment.  Uhe  Ghreat  Northern 
Bailway  Company  v.  The  Lancashire  and  Yorkshire  Bailwau  Company. 
1  Smale  &  O.  81. 

ANNUITY. — Arrears — Interest — Estate, — In  a  suit  instituted 
to  carry  into  effect  the  trusts  of  a  will,  the  Court  refused  to  allow 
interest  upon  the  arrears  of  an  annuity  granted  upon  the  marriage  of 
the  testator's  son,  though  it  was  secured  by  his  bond.  A  testator 
devised  freehold  and  leasehold  estates  to  trustees,  to  pay  the  rents  to 
his  son,  J.  L.,  for  life,  and  after  his  decease  upon  trust  for  the  first 
and  other  sons  of  J.  L.,  in  tail  male  with  remainders  over.  The 
testator  by  a  codicil  to  his  will  revoked  the  trust  to  pay  the  rents  to 
his  son  J.  L.  for  life,  and  in  lieu  thereof  he  directed  the  trustees  to 
pay  him  an  annuity  of  dOOZ.  a  year ;  but  he  made  no  other  disposition 
of  the  rents  which  he  had  given  to  his  son  J.  L.  for  life :  Held,  that 
the  ulterior  estate  was  accelerated  and  took  immediate  effect,  and 
that  there  was  no  resulting  benefit  of  the  revoked  interest,  either  in 
favour  of  the  heir-at-law  or  next-of-kin.  Lainson  v.  Lainson,  23 
Law  J.  Chan.  170. 

ANNUITY,  BEQUEST  OY.— Period  of  investment-'Lapsed 
legacy. — A  testatrix  directed  her  trustees,  as  soon  as  possible  after 
her  decease  to  invest  in  Consols  such  a  sum  of  money  as  might  be 
necessary  to  realize  such  an  amount  of  dividend  as  would  be  fully 
sufficient,  with  the  rent  of  her  land  at  Kenilworth,  at  that  time 
payable,  to  make  up  the  sum  of  60Z.  per  annum,  which  she  directed 
to  be  paid  to  T.  J.  during  his  life,  and  after  his  decease  the  principal 
to  go  in  the  manner  pointed  out  by  her  will :  Held,  that  the  invest- 
ment was  to  take  place  from  the  expiration  jof  one  year  after  the 
death  of  the  testatrix.  No  provision  was  to  be  made  for  future 
reduction  in  the  rent  of  the  land  at  Kenilworth,  and  no  deduction 
to  be  calculated  in  respect  of  land-tax  or  other  taxes.  The  testatrix 
further  directed  her  trustees  to  place  out  a  sum  of  1,000?.,  and  to  pay 
the  interest  to  B.  B.  for  life,  and  after  his  decease  the  principal  to  he 
divided  between  his  son  and  daughter;  but  in  case  of  the  decease  of 
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either  of  tbem  before  the  same  ehould  be  pa^ble,  then  such  principal 
and  interest  to  be  paid  to  the  survivor  of  them.  The  daughter  of 
B.  B.  died  before  l^e  testatrix :  Held,  that  the  daughter's  share  in 
the  1,000/.  did  not  lapse,  but  that  the  whole  legacy  was  vested  in  the 
son,  mbjiDct  to  his  nither's  life  interest,  and  was  not  liable  to  be 
diverfced  fay  the  desdi  of  ito  «m  imamg  Ae  life  of  his  &ther.  JSues 
V.  Jaeksany  23  Law  J.  Chan.  51. 

APPOETIONMENT.— Ife»km^/or  life,  11  Geo.  2,  c.  19,  s.  15.— 
By  a  will  dated  in  1795,  an  estate  was  devised  to  A.  for  life,  with  re- 
mainder to  B.  The  estate  was  purchased  by  a  railway  company,  and 
the  purchase-money  was  paid  into  court,  and  invested.  Upon  the 
death  of  A.,  it  was  held  that  his  representatives  were  not  entitled  to 
have  an  apportionment  of  the  dividends  becoming  payable  after  his 
decease.    Me  Lon^toorth's  estate,  23  Law  J.  Chan.  104!. 

APPOETIONMENT  ON  AF:FIDAY1T.—Fayment  to  husland 
without  consent  ofmfe. — In  a  suit  by  an  executor  to  administer  his 
testator's  estate  where  the  fund  to  be  administered  was  divisible  in 
equal  shares  among  many  persons  ascertained  by  the  Master,  the 
Oourt  ordered  the  apportionment  to  be  made  by  affidavit  at  the 
hearing.  Where  the  share  of  a  married  woman  was  subject  to  pay- 
ment of  costs  unascertained,  which  might  be  expected  to  reduce  it  to 
200/.  or  less,  the  Court,  to  save  further  expense,  ordered  it  to  be  paid 
to  the  husband,  and  dispensed  vnth  any  examination  as  to  the  consent 
of  the  vdfe.     Roberts  v.  ColleU,  1  Smale  A  Or.  138. 

BANEZRUPT. — 1.  Assignees — Pleading — Abatement — Election  to 
proceed. — After  decree,  a  plaintiff  became  bankrupt ;  it  was  ordered 
that  he  and  his  assignees  should  elect  either  to  nle  a  supplemental 
bill,  or  that  all  proceedings  should  be  stayed.  Clarke  v.  Tipping, 
16  Beavan,  12. 

2.  Costs — Interest  on  balances. — ^A  bankrupt  executor  was  charged 
vnth  interest  on  his  balances,  but  he  was  allowed  his  costs  of  suit: 
Held,  that  the  costs  subsequent  to  the  bankruptcy  were  not  to  be  set 
off  against  his  debt,  which  had  accrued  prior  to  his  bankruptcy. 
Cotton  V.  Clark,  16  Beavan,  134. 

BARON  AND  FEME.— 1.  Declaration  of  trust— Investment  of 
assets — Tenant  for  life — Bonuses. — A  promissory  note  by  a  husband 
to  his  wife  for  payment  of  money  advanced  to  him  by  her  out  of  her 
separate  proper^,  constitutes  a  sufficient  declaration  of  trust  in 
favour  of  the  wife.  When  the  trustees  of  a  vriU  have  power  to  con- 
tinue the  testator's  assets  in  the  then  securities,  and  to  postpone  the 
conversion  so  long  as  they  shall  think  ^reasonable,  the  tenant  for  life 
of  the  income  cannot  insist  upon  the  continuance  in  the  securities 
gainst  the  judgment  of  the  trjistees.  The  tenant  for  life  of  the 
income  of  a  testator's  property  is  entitled  to  all  bonuses  accruing 
since  his  death,  and  paid  out  of  the  profits.  Murrag  v.  Qlasse^ 
23  Law  ^.  Chan.  126. 

2.  Married  women — Costs — Idahilitg. — ^A  married  woman,  whose 
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husband  was  0F  usioaad  laind^  consulted  a  solioitor  with  respect  ta 
her  separate  estate :  she  also  conuDimicated  with  him  in  respect  of 
certain  suits  to  which  her  children,  by  their  next  SofBod^  and  mso  her 
husband,  were  parties ;  she  also  joined  with  some  of  her  children  m 
requesting  him  to  take  actire  proceedings  in  those  suits :  Held,  that 
her  separate  estate  was  not  uable  for  the  costs  of  the  suits.  Me 
JBug\  23  Law  J.  Chan.  132. 

BEQUEST. — 1.  De8er^Hon—-Un€ertainfy.---A  testator  by  his 
will  gave  his  trustees  1,000^.  stock  in  trust  to  pay  the  dividends  to 
his  nephew  for  life,  and  after  his  decease,  in  case  his  nephew's  wife 
should  survive  him,  to  pay  the  same  to  her  for  life,  and  amfwards  in 
ferust  to  pay  the  capital  among  his  nephew's  children.  The  nephew 
died  [unmarried,  but^;  left  surviving  a  woman  with  whom  he  had  co- 
habited for  many  years,  who  was  supposed  by  the  testator  to  be  his 
wife,  and  was  frequently  referred  to  as  such :  Held,  the  gift  was  void. 
Be  Baoewporfs  Trust,  1  Smale  &  Or,  126. 

2.  Implied  revocation, — A  testator  bequeathed  one  moiety  of  his 
personal  estate  to  pay  certain  legacies,  and  then  to  pay  the  residue  of 
such  moiety  to  J.  J. ;  and  in  the  event  of  the  death  of  J.  J.,  living 
H.,  then  over,  provided,  if  J.  J.  left  a  widow,  to  pay  to  her  200/.,  part 
of  the  moneys  so  given  to  J.  J. :  Held,  that  the  200Z.  legacy  to  his 
widow  was  revoked  by  the  revocation  of  the  gift  of  the  moneys  out 
of  which  it  was  to  be  paid.     Chrice  v.  Fumell,  Smale  &  G.  130. 

BEQUEST  TO  SEVEN  C^UjJmWS ,—WilU-Beque8tr^Chn^ 
etruction, — Bequest  in  1829  of  40/.  a  year  to  each  of  the  seven 
children  now  living  of  J.  S.  Y,  He  had  nine  children  then  living  t 
Held,  that  they  all  took.     Teats  v.  Teats^  16  Beavan,  170. 

BILL  OP  BISCOYERY.—Frayer— Motion  to  dismiss.— Th& 
purpose  of  a  biU  of  discovery  is  not  altered  by  words  added  to  the 
prayer,  asking  that  such  other  orders  might  be  made  as  the  nature  of 
the  case  might  require ;  and  a  motion  to'  dismiss  the  bill  for  want  of 
prosecution  was  refused,  but  in  consequence  of  the  addition  to  the 
prayer,  without  costs.  The  South-Eastern  Bailway  Compamj  v.  The 
Submarine  Telegraph  Company,  23  Law  J.  Chan.  183. 

BILL  OF  EXCHANaE.— JE^«*%  of  holders-— Insolvency  of 
drawer  and  acceptor — Deposited  security — Ik  parte  Waring, — A.,  B., 
and  C.  were  in  partnership  as  merchants,  having  three  houses  of 
business,  at  Liverpool,  Manchester,  and  Shanghai.  Their  course  of 
business  was  for  A.  to  buv,  for  their  customers,  goods  at  Manchester^ 
to  be  conveyed  through  the  Liverpool  house  to  the  house  at 
Shanghai,  for  sale ;  and  with  the  proceeds,  other  goods  were  to  be 
purchased  and  remitted  to  the  Liverpool  house.  To  keep  their 
customersjout  of  cash  advances,  bills  of  exchange  for  the  price  of  the 
goods  were  drawn  by  the  firm  upon,  and  accepted  by  the  customers, 
and  were  generally  discounted,  and  the  money  applied  in  payment 
for  the  goods.  The  agreement  was  that  the  return  goods  from 
Shanghai  should  be  in  the  hands  of  the  firm  as  security  as  well  for 


1 74  THgesi  of  Cases, 

tbeir  eommission  as  for  the  amount  of  the  bills  so  drawn  by  them. 
The  firm  became  bankrupt,  but  the  fiat  was  subsequently  annulled 
by  an  arrangement  for  a  composition ;  and  by  the  terms  oi  the  deed, 
the  equities  and  liens  of  the  creditors  were  reserved,  as  if  the 
bankruptcy  had  continued.  At  the  date  of  the  fiat,  certain  of  such 
return  goods  were  in  the  hands  of  the  firm  in  specie,  and  other  such 
goods  arriving  subsequently,  were  possessed  by  the  trustees  of  the 
composition  deed.  P.,  a  customer,  and  the  acceptor  of  certain  bills, 
had,  previously  to  the  fiat,  died,  confessedly  insolvent,  though  not 
judicially  dediured  so.  On  a  suit  by  the  bill-holders :  Held,  that  the 
rule  in  ex  parte  Waring  was  applicable,  and  that  the  bill-holders  were 
entitled  to  avail  themselves  of  the  equity  of  the  firm  upon  the  goods 
in  their  possession,  and  to  have  such  goods  applied  in  the  first  place 
in  payment  of  their  bills,  either  in  full  or  pro  tanto ;  and  semhlej 
to  prove  for  the  deficiency  of  any.  For  the  application  of  the  rule 
in  ex  parte  Waring,  it  is  not  necessary  that  there  should  be  a  double 
bankruptcy";  it  is  sufficient  if  both  parties  are  insolvent ;  nor  that  the 
deposited  goods  should  be  sufficient  to  cover  the  whole  amount  of 
the  bills.  The  order  in  ex  parte  Waring  provided  for  the  proof  of 
the  deficiency.     Fowles  v.  HargreaveSy  23  Law  J.  Chan.  1. 

BEEACH  OF  TRUST.— ^Rrw^^ce.— A.  B.  was  tenant  for  life  of 
a  trust-fund,  with  a  general  power  to  appoint  by  will,  and  in  default 
it  was  settled  on  the  plaintiff.  A.  B.  ordered  the  trustees  to  pay 
over  the  fund  to  her  on  an  indemnity,  and  she  afterwards  appointed 
the  fund  to  the  plaintiff  and  others,  who  filed  a  biU  to  make  the 
trustees  liable  for  a  breach  of  trust :  Held,  that  by  the  appointment 
the  fund  became  assets  for  answering  A.  B.'s  liabilities,  of  which  the 
indemnity  was  one,  and  that  therefore  the  trustees  were  not  liable. 
Williams  v.  Lomax,  1  Beavan,  1. 

CANAL  COMPANY.— JE7Zc^V  of— Judgment  creditor— Mort^ 
gage. — A  canal  company  was  incorporated  by  a  special  Act  of  Par- 
liament, which  authorized  them  to  purchase  lands  for  the  purposes 
of  the  Act,  and  for  no  other  purpose ;  and  empowered  them  to  levy 
rates,  tolls,  and  dues,  and  to  borrow  money  on  mortgage  thereof;  and 
contained  a  provision  that  all  persons  whatsoever  might  navigate 
upon  the  canal  upon  payment  of  the  rates  and  dues  thereby  autho- 
rized to  be  taken.  The  company  made  several  mortgages  of  tne  rates, 
toUs,  and  dues,  under  the  Act.  One  of  the  mortgagees,  on  behalf 
of  himself  and  all  others,  obtained  the  appointment  of  a  receiver  of 
the  Company's  rates,  tolls,  and  dues,  who  was  ordered  to  pay  there- 
out the  expenses  of  carrjdng  on  the  Company's  business,  and  then 
the  interest  on  the  said  mortgages,  and  to  pay  the  balance  into 
Court  in  the  cause.  A  judgment  creditor  of  the  Company  presented 
a  petition  in  the  cause  before  the  hearing,  praying  that  he  might  be 
at  liberty  to  sue  out  and  execute  Bkfi.fa.  and  elegit  against  the  goods 
and  lands  respectively  of  the  Company :  Held,  that  he  might  execute 
a  fi'  f^',  but  that  all  he  could  take  under  the  elegit,  would  be  such 
right  in  the  lands   as  the  Company  had,  namely,  subject   to   the 
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mortgages,  and  to  the  right  of  use  of  the  canal  by  the  public,  and 
subject  also  to  the  powers  of  management  of  the  Company.  FotU 
Y.  Wartoick  and  Birmingham  Canal  Navigation  Company^  1  Kay,  142; 

CHOSE  IN  ACTION. — Assignee  takes  subject  to  all  equities — 
lEquitable  set-off, — ^Assignees  of  a  chose  in  action  are  liable  to  all  the 
equities  which  attach  to  the  thing  assigned  ha  against  the  assignor. 
A  retiring  partner  received  security  from  the  continuing  partners  for 
his  share,  and  which  he  assigned  to  third  parties :  Held,  that  the 
assignees  took  subject  to  the  right  of  equitable  set-off  of  the  con- 
tinuing against  the  retiring  partner :  Held,  also,  that  the  assignees 
having  assented  to  a  substituted  security  in  1846,  in  lieu  of  a  prior 
one  in  1846,  were  subject  to  all  the  equities  existing  at  the  date  of 
the  second  security.  Equitable  right  of  set-off  enforced  after  a 
judgment  at  law.    ^ith  v.  FarJceSi  16  Beavan,  115. 

COMMON  INJTJNCTION.—DmoZt^iVt^  transition  case.— Where 
the  common  injunction  had  been  obtained  prior  to  the  Act  15  & 
16  Vict.  c.  86,  and  the  answer  came  in :  Held,  that  the  proper 
practice  was  to  give  notice  of  motion  to  dissolve.  Langford  v.  MaAf\ 
16  Beavan,  32. 

.  COMPANY. — 1.  Managing  committee-men — Auihmnty  to  sign 
cheques  —  Liability  —  Resignation, — A  company  was  provisionally 
registered,  and  a  managing  committee  appointed,  who  resolved  that 
no  payments  should  be  made  for  sums  over  lOZ.,  unless  by  cheques 
signed  by  three  directors,  countersigned  by  the  secretary.  The  same 
committee  subsequently  resolved  that  all  che<^ues  should  be  signed 
bv  three  of  the  five  constituting  the  committee  of  management. 
jB.  E.  M.  was  a  director,  a  member  of  the  committee  of  management, 
a  member  of  the  allotment  committee,  and  attended  the  meeting  at 
which  the  above  resolutions  were  passed.  On  the  14th  of  August 
cheques  were  drawn,  and  E.  E.  M.  was  present  on  that  day  for  the 
last  time,  and  on  the  22nd  he  wrote,  saying  "  he  withdrew  ;*'  on  the 
24th  he  desired  the  secretary  to  withhold  his  name  from  future 

Srospectuses ;  on  the  26th  the  chairman  asked  him  to  reconsider  his 
etermination  ;  on  the  28th  the  solicitor  to  the  company  wrote  to  a 
similar  effect,  and  on  the  same  day  E.  E.  M.  declined  compliance. . 
The  whole  amount  of  deposits  paid  was  above  40,0002.,  35,0002. 
of  which  was  only  paid  up  to  the  22nd  of  August,  out  of  which  sums 
had  been  withdrawn,  leaving  a  balance  of  above  33,0002.  in  the 
bankers'  hands  on  that  day.  The  company  was  ordered  to  be  wound 
up,  and  the  Master  charged  E.  E.  M.  with  the  whole  40,0002.,  on  the 
ground  that  he  had  not  retired  on  the  22nd  of  August.  T.  E.  M.  on 
the  6th  of  September  was  elected  a  member  of  the  managing  com- 
mittee, and  attended  for  the  first  time  on  the  11th,  at  which  date  the 
balance  at  the  bankers  was  upwards  of  24,0002.  The  Master  charged 
him  with  this  whole  amount.  On  appeal  by  both  the  Messrs.  M., 
the  Court  held  that  the  managing  committee  had  authority  to  pass 
the  resolution  that  all  cheques  should  be  signed  by  three  of  the 
managing  oommitteey  as  being  within  their  general  power,  and  that 
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tiiB  resolution  was  binding  on  the  association :  Hdd,  also,  tlwfc  B.  F.  M. 
had  retired,  whether  his  resignation  was  accepted  or  not,  and  ought 
not  to  have  been  charged  with  any  part  of  the  40,000Z.,  unless  for 
sums  drawn  out  (if  any)  before  the  2ikid  of  August :  Held,  also,  that 
T.  F.  M.  oueht  not  to  have  been  charged  excepting  for  any  money 
(if  any)  paid  by  cheques  after  he  became  a  director.  The  whole 
decision,  on  the  appeal,  was  declared  to  be  without  prejudice  to 
any  case  against  either  the  Messrs.  M.  on  any  additional  evidence. 
'Wnere  directors  of  joint-stock  companies  are  appointed,  they  are 
trustees  after  deposits  are  paid,  and  not  before  there  are  trust-funds, 
and  those  funds  are  held  by  the  directors  upon  the  trusts  and  terms 
of  the  subscribers'  agreement ;  and  if  by  that  document  the  directors 
have  power  to  bind  by  a  majority  all  the  members  of  the  company, 
they  nave  authority  to  resolve  that  a  smaller  number  shall  be 
a  managing  committee,  and  the  latter  may  determine  how  many  of 
their  number  may  by  cheque  deal  with  the  funds,  and  so  bind  the 
whole  body  of  subscribers,  ^o?  parte  Maitlandf  re  the  Gloueestery 
Aherystwith^  and  Central  Wales  Railway  Companyy  23  Law  J. 
Chan.  140. 

2.  Mortage — 8ale  by  Exchequer — Loan  Commissioners — Power  of 
sai& — Priorities. — ^A  harbour  company  having  granted  several  mort- 
gages of  the  harbour  and  buildings,  rates  and  duties  under  their 
Act,  afterwards  applied  to  the  Exchequer  Loan  Commissioners  for 
an  advance.  The  commissioners  advanced  money  upon  a  mortgage 
of  the  harbour  and  duties ;  the  prior  mort^gees,  in  a  memorandum  of 
the  same  date,  conceding  to  the  commissioners  a  qualified  priority  as 
to  the  rates  and  duties  only,  without  any  mention  of  the  buildings. 
The  principal  and  interest  hems  in  arrear,  the  commissioners,  un£w 
their  Acts,  took  possession,  and  subsequently  sold  the  whole  pro- 
perty of  the  harbour  company,  including  the  buildings  and  harbour, 
to  the  defendants.  Upon  a  bill  ^filed  by  a  prior  mortgagee,  who  had 
signed  the  memorandum :  Held,  that  the  purchaser  took  subject  to 
the  rights  of  the  plaintiff,  except  so  &r  as  they  were  varied  by  the 
memorandum.     Jortin  v.  South-Uastem  Baihvay  Company,  2  SmaLe 

AG.  4a 

8.  Purchase  by — Notice  to  incumbrancer, — A  railway  company 
requiring  to  take  certain  property  for  their  line,  gave  notice  of  their 
intention  to  the  pkdntin,  who  nad  an  annuity  charged  upon  the 
property,  as  a  person  having  an  interest  therein.  The  plaintiff 
claimed  compensation,  but  the  companjr,  without  attending  to  that 
claim,  purchased  the  property  from  a  prior  incumbrancer,  who  had  a 
power  of  sale  -.  Held,  that  the  plaintiff  was  entitled  to  be  paid  the 
amount  of  his  charge,  according  to  the  value  at  the  time  he  received 
the  notice.  Hill  v.  The  Great  Northern  Baikoay  Company,  23  Law  J. 
Chan.  20. 

4.  Winding-up  Act,  1848,  11  Sf  12  Viet.  e.  45,  ss.  29,  60,  ^  60— 
Trust-mon^. — A  provisionally  registered  railway  companv  entered 
into  an  agreement  with  two  can^  companies,  establil^hed  by  Acts 
of  Parliament,  for  the  purchase  of  their  snares  and  property ;  and  in 
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the  document  it  waa  provided  that  cerfcaiii  members,  of  the  proyi- 
aional  committee  of  the  railway  company  should  pay  down,  or  pro« 
cure  to  be  paid  down,  the  sum  of  10,000/.,  to  be  held  upon  trust 
imtil  the  Boilway  Act  should  be  obtained,  in  takine  transmrs  of  the 
bonds  or  mortgages  of  the  canal  companies,  and  the  remaining 
amount  of  the  purchase-money  within  certain  stated  times,  amount 
mg  altogether  to  50,000/.  It  was  also  further  declared,  that  the 
purchase-money  should  be  provided  by  the  theire  imdersigned  ^ 
members  of  the  provisional  committee  out  of  their  own  moneys,  or 
they  should  procure  the  same  to  be  paid  as  aforesaid,  so  that  the 
canal  companies  should  not  be  affected  by  anj  special  trusts  or  liabi-* 
lities  which  might  attach  to  the  paid-up  capital  of  the  rmlway  com- 
pany. This  I  agreement  was  executed  by  the  six  on  benalf  of 
the  railway  company,  and  by  persons  specially  appointed  by  the 
canal  companies.  Three  of  the  six  provisional  committee-men 
signed  a  cheque  for  the  10,000/.,  and,  with  the  concurrence  of  the 
other  three,  handed  it  to  a  trustee  for  the  canal  companies;  and 
the  money  was  paid  by  the  trustees  of  the  railway  company,  which 
company  was  ordered  to  be  wound  up ;  and  the  Master  authorized 
one  of  the  shareholders  to  file  a  bill  against  the  canal  companies 
for  the  recovery  of  the  10,000/. :  Held,  affirming  the  decision  of  one 
of  the  yice-Chancellors,  that  the  agreement  was  unauthorized,  and 
one  which  could  not  be  entered  into  without  the  sanction  of  Parlia- 
ment ;  that  the  10,000/.  was  trust-money  of  the  railway  company^ 
and  not  the  private  moneys  of  the  six  provisional  committtee-men ; 
that  the  canal  company,  receiving  the  cheque  as  they  did,  and 
receiving  the  money  for  the  cheque  from  the  bankers  of  the  railway 
company,  took  the  10,000/.,  impressed  with  a  trust  and  with  notice 
of  its  being  trust-money,  and  were  therefore  bound  to  refund  it; 
Held,  also,  on  the  constitution  of  the  suit,  that  the  plaintiff  waa 
authorised  to  file  the  bill  on  behalf  of  himself  and  the  other  share- 
holders  of  the  railway  company,  he  having  being  duly  authorized  by 
the  Master  to  institute  the  suit ;  the  60th  section  of  the  Winding-up 
Act,  1848,  controlling  the  29th  and  50th  sections  of  the  same 
statute.  Bryson  v.  The  Warmck  and  Bvrmvnghwn  Canal  Navigation 
Company  and  others^  23  Law  J.  Chan.  183. 

CONTEACT. — 1.  Costs — Specific  performance — Vendor  and  pur- 
chaser— Acceptance  of  title, — oj  a  contract  for  purchase,  interest 
was  to  be  paid  on.  the  purchase-money  from  the  26th  of  December, 

1852,  if  the  purchase  was  not  then  completed.  Certain  objections 
and  requisitions  were  made  with  regard  to  the  title.  The  pur- 
chaser declininff  to  complete  until  these  were  satisfactorily  answered, 
the  vendor  filed  a  claim  for  specific  performance  on  the  2nd  May, 

1853,  and  in  the  following  month  sent  copies  of  certain  deeds,  upon 
receiving  which  the  purchaser,  in  November,  accepted  the  title. 
The  claim  came  on  to  be  heard,  when  the  Court,  considering  that 
these  deeds  were  not  essential  to  the  title,  decreed  specific  perform* 
ance,  with  costs  and  interest  to  be  paid  by  the  purchaser  irom  the 
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26th  of  December,  1852.     TUehfield  y.  Brown,  23  Law  J.  Chan. 
177. 

2.  Promissory  note — Consideration, — To  an  action  on  a  promissorj 
note  given  by  the  defendant  to  his  father,  the  defendant  pleaded  that 
he,  the  defendant,  had  just  grounds  to  complain  of  the  distribution 
that  his  father  had  made  of  his  property,  as  his  father  had  admitted ; 
and  that  it  was  therefore  agreed  between  them  that  the  defendant 
should  cease  for  ever  to  make  any  such  complaint,  and  that  in  con- 
sideration thereof  his  father  would  discharge  him  from  liability  on 
the  note  and  the  cause  of  action  in  respect  thereof,  and  that  the 
defendant's  agreement  should  be  accepted  in  full  satisfaction  and 
discharge,  and  that  it  was  so  accepted :  Held,  that  the  plea  was  bad, 
as  not  showing  any  consideration  for  the  promise  by  the  father. 
White,  executor  of  John  Bluett,  deceased,  v.  William  Bluett,  23 
Law  J.  Eich.  36. 

CONTEIBUTOET  ENTITLED  TO  TEAVELLINa  EX- 
PENSES.— A  person  summoned,  under  the  63rd  section  of  the  11  & 
12  Vict.  c.  45,  as  a  contributory  to  attend  before  the  master,  is 
entitled  to  have  his  travelling  expenses  tendered  to  him.  Be  Mercer 
and  the  Northern  and  Southern  connecting  Bailway  Company.  2  Smale 
&  a.  87. 

COPYHOLDS. — Estate — Tail  in  remainder — Surrender  by  way  of 
recovery, — J.  and  S.,  two  married  women,  being  joint  tenants  in  tail 
in  remainder,  after  the  death  of  the  tenant  in  freebench  of  certain 
descendible  copyhold  lands,  J.  and  her  husband,  in  1831,  without  the 
concurrence  of  the  tenant  for  life,  surrendered  their  estate  in  the 

5 remises  to  such  uses  as  the  husband  should  appoint  by  will.  J. 
i^d,  leaving  her  husband  and  S.  surviving  her.  The  husband  died, 
having  by  his  will  appointed  the  surrendered  share  to  his  executors. 
Upon  bill  by  S.  and  her  husband  claiming  the  entirety  of  the  pre- 
mises by  right  of  survivorship :  Held,  upon  appeal,  that  by  analogy  to 
the  rule,  in  the  case  of  freehold  estates  the  surrender  did  not  operate 
to  bar  the  remainders  for  want  of  the  concurrence  of  the  tenant 
for  Hfe.  Semble,  a  surrender  by  one  joint  tenant  to  the  uses  of  a 
will  of  a  third  party,  who  survived  the  joint  tenant,  will  not  operate 
as  a  severance  of  the  joint-tenancy.  Edwards  v.  Champion,  23 
Law  J.  Chan.  123. 

COUNTY  QO'lTBIl!,— Judgment  action  m^Sf  10  Vict,  c,  dS-^Ori^ 
ginal  consideration. — An  action  is  not  maintainable  in  a  superior 
court  on  a  judgment  of  a  County  Court,  established  under  the  9  & 
10  Yict.  c.  95 ;  and  such  judgment  is  final  and  complete,  and  is  a  bar 
to  an  action  for  the  original  consideration  in  any  other  Court.  Austin 
V.  Mills,  23  Law  J.  Exch.  40. 

COVENANT. — 1.  Injunction — Notice, — A.,  by  deed,  agreed  to 
sell  land  to  B.,  reserving  some  land  adjoining.  By  their  deed,  A. 
and  B.  covenanted  that  no  building  should  be  erected  on  their 
respective  pieces  of  land  beyond  a  certain  line.     Before  the  convey- 
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fcnee  to  B.,  A.  conr&ved  the  reserved  land  to  C,  and  tliis  conveyance 
recited  the  sale  to  B. ;  and  A.  thereby  covenanted  that  in  the  con- 
veyance to  B.  he  would  require  B,  to  enter  into  the  covenants  with 
C,  mentioned  in  the  agreement  between  A.  and  B.  C.  also  thereby  ^ 
covenanted  with  A>  and  his  assigns,  that  if  he  built  on  the  land 
thereby  conveyed,  he  would  not  build  beyond  the  said  line.  The 
land  agreed  to  be  sold  to  B.  was  afberwaxds  conveyed  to  him ;  and  in 
ihe  conveyance,  B«  entered  into  the  same  covenants  with  A.  which 
were  contained  in  the  agreement  for  sale ;  but  this  conTcyance  con- 
tained no  covenant  with  G.  R's  land  afterwards  becaane  vested  in 
D.,  and  O.'s  land  became  vested  in  K,  with  notice  of  the  a^e- 
ments  and  of  C.'^i  <x)venants.  E.  commenced  building  hey^nS  the 
8aid  line ;  but  at  the  suit  of  D,,  the  Court  granted  an  injunction  to 
restrain  E.  from  building  in  a  manner  contrary  to  the  covenants. 
Cole  V.  Sims,  23  Law  J.  Chan.  ^7. 

2.  Vendor  and  ptirchaser — Construction — Opposite  costs. — ^A  ven- 
dor conveyed  to  a  purchaser  a  piece  of  land  with  a  house,  being  No.  7 
in  a  particular  row  of  houses  called  Winsor  Terrace,  on  the  west  side 
of  a  road,  and  covenanted  with  the  purchaser  that  no  building, 
excepting  monuments  and  tombs,  should  be  erected  on  any  part  ef  the 
land  belonging  to  the  vendor  lying  on  the  east  side  of  the  said  terrace, 
and  opposite  to  the  plot  of  land  thereby  conveyed:  Held,  affirming 
the  decision  of  one  of  the  Yice- Chancellors,  that  the  covenant  applied 
only  to  that  part  of  the  vendor's  land  which  was  opposite  to,  and  of 
fhe  same  width  as  the  piece  conveyed.  The  purchaser  having  filed 
his  bill  for  an  injunction  to  restrain  the  erection  of  buildings  on  the 
vendor's  land,  and  the  Court  having  dismissed  it,  the  Vice-C5iancellor 
held  that,  as  the  construction  of  the  covenant  had  been  decided 
against  the  plaintifi^  he  must,  the  question  not  arising  on  a  will,  pay 
the  costs;  and  the  Appeal  Court  affirmed  the  same,  but  gave  no 
costs  of  the  appeaL     Peking  v.  Dubbins^  23  Law  J.  Chan.  45. 

OBEDITOB. — Coming  in  under  decree — Delay — Ladies — Evidence 
cf  debt, — As  to  the  right  of  a  creditor  to  come  in  under  a  decree  at 
any  time  before  the  fund  has  been  distributed.  After  a  long  delay, 
the  Court  requires  more  than  the  ordinary  proof  of  a  debt  in  the 
master's  office.  In  1817,  a  trust  deed  was  executed  by  A,  R  for  tho 
benefit  of  his  creditors.  The  deed  was  established  by  the  decree  in 
1842,  and  an  account  of  debts  was  directed.  The  petitioner,  in  1846, 
came  in  under  the  decree,  and  claimed  in  respect  of  promissory  notes, 
dated  in  181^,  ^ven  by  A.  B.  to  his  father,  who  died  in  1828.  He 
produced  the  notes,  and  proved  the  signatures,  but  gave  no  proof  of 
the  consideration,  or  of  anything  being  then  due:  Held,  tiiat  his 
daim  had  been  properly  rejected  by  the  master ;  for,  after  the  great 
lapse  of  time,  the  notes  could  not  be  admitted  upon  the  ordinary 
piToof.     Hartwell  v.  GoUm^  16  Beav.  140. 

DEBT. — L  Ai^ion  for— Taxation  after  judgment. — Held,  by  the 
Master  of  the  Bolls,  that  after  judgment  by  default  in  an  action  (k 
debt  for  a  solicitor's  bill,  in  which  the  amount  had  not  be^i  asoer* 

VOL.  LI.  NO.  cm. — Dio«  e 


180  Digest  of  Cages. 

tained,  a  toxatioii  maj  be  ordered  upon  sufficient  "  spedal  ciicam- 
Btances."  But  held,  on  appeal  hj  Lord  Cranw(»th,  that  there  could 
be  no  taration  under  the  statute.  After  final  judgment,  Lord  Justice 
Knight  Bruce,  howerer,  expressed  no  opinion  on  the  point :  Held, 
secondly,  bj  Lord  Cranworui,that  no  order  can  be  made  for  taxation 
after  such  an  order  has  been  refused  bj  a  Court  of  co-ordinate 
jurisdiction.     Se  Barnard^  16  Bear.  5. 

2.  Solicitor — Contempt — Costs — Fower  of  attorney, — Solicitor  from 
whom  a  sum  was  founa  due,  ordered  to  paj  all  the  costs  of  proceed- 
ings to  compel  payment.  Whe^er  it  is  necessary,  in  demanding 
payment  by  attorn^,  to  leave  a  copy  of  the  power  of  attorney  I 
semble,  not.     Be  Dufarn  t.  Blakeney,  16  Beav.  113. 

DEBTOE  AND  CSSDlTOn.— Purchase  from  administrators- 
Set-off*. — A  creditor  of  an  intestate  purchasing  some  of  his  effects 
from  his  administrators,  is  not  entitled  to  retain  the  sums  due  to 
himself  out  of  the  moneys  payable  by  him.  Lamharde  v.  Older^  23 
Law  J.  Chan.  18. 

DEMONSTEATIVE  LEGACY.— %<?j^  legacy— WUl— Con- 
struction,— Bequest  of  10,000/.  sterling,  being  my  share  of  the  capital 
now  engaged  in  the  banking  business,  &g,  :  Held  to  be  a  demonstrative, 
and  not  a  specific  legacy,     farrow  v.  Josselyny  16  Beav.  186. 

DEMUEREE. — Suit  in  Ecclesiastical  Court — Bill  sustainable, — 
Bill  by  one  of  the  next  of  kin  against  the  executors  and  one  of  the 
legatees  in  a  will  fraudulently  obtained  by  them  from  a  person  of 
unsound  mind,  praying  for  an  account,  and  for  an  injunction  and 
receiver,  pending  a  suit  in  the  Ecclesiastical  Court  to  recall  the 
probate :  Held,  maintainable  in  this  court,  and  demurrer  for  want  of 
equity  overruled.    Dimes  v.  Steinhey^  2  Smale  &>  Qc,  75. 

DEYISE  TO  HEIE  MALE  WILL  EMBEACE  LAND  IN 
GAVELKIND. — A  testator,  seised  of  lands  in  common  soccage,  and 
of  other  lands  in  gavelkind,  desired  everything  to  remain  in  its  then 
present  position  during  his  wife's  life  for  her  use;  and  after  her 
decease  devised  his  real  estate  to  his  then  male  heir  and  his  heirs  in 
strict  tail  male :  Held,  that  the  lands  in  gavelkind,  as  well  as  those 
in  common  soccage,  passed  to  the  testator's  heir  at  Common  Law. 
Thorp  V.  Owen,  2  Smale  &  G.  90. 

ECCLESIASTICAL.— 1 .  Benefice  —  Judgment  —  Creditor  —  Se- 
questration,— In  January,  1851,  A.  obtainea  and  registered  a  judg- 
ment against  B.,  a  beneficed  clergyman.  By  a  deed  dated  in 
November,  1851,  after  reciting  that  A.  had  agreed  to  allow  B»  to 
receive  the  rent-charge  in  lieu  of  tithes  of  the  benefice  for  his  own 
use,  B.  assigned  to  A.  certain  property,  by  way  of  mortgage,  as  a 
security  for  the  judgment  debt.  In  December,  1851,  C.  obtained  and 
registered  a  judgment  against  B.,  and  obtained  a  writ  of  seques- 
tration :  Held  (on  the  ground  of  contract  between  A.  and  B.  in  the 
deed  of  November,  1861),  that  C.  had  priority  over  A.    Whether  a 
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judgment  creditor  of  a  benefitted  clergyman  has  a'^prioritj  over  s 
subsequent  judgment  creditor,  who  bad  obtained  a  wnt  of  seq[ue8tra- 
tion,  qtuBTs,     Bates  v.  Brothers,  23  Law  J.  Chan.  150. 

2.  Leases — Baihoay  compaiMf — Dividends, — Where  land  belonging 
to  a  dean  and  chapter,  but  subject  to  a  lease,  was  purchased  by  a 
railway  company,  and  the  money  paid  into  court,  it  was  held,  that 
the  dean  and  chapter  were  only  entitled  during  the  continuance  of 
the  lease  to  so  much  of  the  diyidends  of  the  purchase-money  as 
would  equal  the  amount  of  rent,  and  the  rest  of  the  dividends  were 
to  be  accumulated  till  the  expiration  of  the  lease.  Ex  parte  the  Deaii 
^nd  Chapter  of  Christchurch,  23  Law  J.  Chan.  149. 

EQUITABLE  M.OWrGtAGtK—Costs.—A  party  taking  an  equit- 
able mortgage,  with  notice  of  prior  equitable  mortgage,  cannot  by 
assignment  to  another  without  notice  give  him  a  letter  title.  Property 
in  Mid^esex  was  mortgaged  to  A.,  and  afterwards  to  B.,  and  sub- 
sequently to  C,  with  notice  of  B.'s  incumbrance.  C.  registered 
before  B,,  and  afterwards  assigned  to  D,,  who  had  no  notice  of  B.'a 
mortgage :  Held,  that  the  interests  being  equitable,  D-  had  no  priority 
oyer  B.  The  assignees  of  a  bankrupt  mortgagor,  who  had  no  assets, 
disclaimed,  and  said  that  they  would  have  disclaimed  before  suit  if 
any  application  had  been  made  to  them :  Held,  nevertheless,  thai; 
they  were  not  entitled  to  costs.     Ford  v.  White,  16  Beavan,  120, 

ESCEOW. — Evidence — Portions  to  children — Fra/ud  on  the  power, 
— Deeds  of  appointment  of  a  sum  of  30,000Z.  for  younger  children, 
portions  having  been  properly  executed,  and  being  found  in  the 
custody  of  the  family  solicitor:  Held,  that  the  onus  was  thrown  upon 
the  party  disputing  them  to  prove  their  invalidity  as  escrows.  A 
husband  and  wife  lived  apart,  and  the  wife  had  the  care  of  one  of 
their  two  younger  children.  The  husband  being  desirous  of  raising 
money  by  mortgage  of  his  settled  estates,  and  being  unable  to  do  so 
on  account  of  the  existing  charges  thereon,  applied  to  the  wife  to 
postpone  her  pin-money  and  jointure  annuities  to  his  proposed  mort- 
gages. The  wife  consented,  provided  that  the  husband  would  exercise 
«  power  of  appointment  which  he  had  over  a  sum  of  30,000Z.  in  favour 
of  his  younger  children,  to  the  extent  of  appointing  5,000^-  to  the 
child  under  her  care.  He  accordiugly  did  so  by  a  revokable  deed, 
and  by  a  similar  deed,  dated  the  next  diay,  reciting  the  former  appoint- 
ment, he  appointed  the  rest  of  the  fund  to  his  only  other  younger 
«hild.  The  former  deed  only  was  communicated  to  me  wife,  and  she 
objecting  to  the  power  of  revocation,  it  was  cancelled,  and  a  new' 
irrevocable  deed  was  prepared  and  executed,  of  the  same  date  as  the 
former-  The  husband  died  before  the  mortgage  which  he  proposed 
to  make  was  eflfected.  On  an  attempt  being  made  to  prove  that  the 
deeds  were  given  to  the  family  solicitor  as  escrows,  not  to  take  effect 
until  the  mortgage  transaction  was  completed-.  Hdd,  that  though,  k 
priori,  ifc  was  probable  that  the  appointment  of  the  5^000^,  might 
nave  been  so  made,  there  was  not  the  same  probability  as  to  the  other 
appointment  of  the  25,000/. ;  and  although  a  purchaser  in  the  positiim 

o2 
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of  the  wife  would  not  have  expected  to  have  tbe  deed  of  appointment^ 
pf  the  5,000/.  delivered  to  him  until  the  consideration  was  paid,  that 
rule  would  not  apply  to  the  case  of  a  mother  seeking  the  benefit  of 
one  of  her  children  h^  inducing  the  father  to  exercise  a  power  of 
appointment  in  the  child's  favour ;  and  the  evidence  of  the  solicitor 
who  prepared  the  deeds  to  the  effect  that  they  were  delivered  to  him 
as  escrows,  being  unsupported  by  any  other  witness,  being  given 
fourteen  years  after  the  transaction  not  very  exactly,  and  being 
entirely  contradicted  by  his  conduct  at  the  time  of  their  execution 
and  subsequently,  it  was  discredited,  and  the  deeds  were  considered 
to  have  been  duly  sealed  and  delivered :  Held,  also,  that  although  the 
bride  to  the  husband  would  affect  the  validity  of  the  appointment  of 
the  5,000/.,  yet  that  the  appointment  of  the  25,000/.  was  not  so  con- 
nected with  the  former  appointment  as  to  be  also  invalid,  nor  indeed 
was  the  motive  for  the  latter  appointment  the  same  as  in  the  former 
case ;  for  instead  of  being  an  inducement  to  the  wife  to  consent  to  the 
proposed  arrangement,  the  second  appointment,  if  revealed  to  her, 
would  probably  have  prevented  her  concurring  in  postponing  her  pin- 
money  and  jormture.  If  a  power  of  jointuring  be  exercised  on  a 
porrupt  bargain  for  some  benefit  to  be  given  to  the  husband,  the 
fnuA  being  only  upon  the  donor  of  the  power,  the  Court  will  sever 
the  appointment,  and  hold  it  to  be  good  so  far  as  it  is  for  the  benefit 
of  the  jointress,  and  bad  as  to  the  rest.  But  although  under  a  power 
of  distribution  among  children,  the  fund  is  to  be  considered  as  a  gross 
fund  to  be  fairly  apportioned  among  all  the  objects,  yet  the  donee,  by 
appointing  one  sh^,  corrupts  hers  only,  and  to  that  extent  diminishes 
tne  common  fund ;  and  the  Court  will  not  on  that  account,  in  con- 
sideration of  the  rights  of  the  objects  of  the  power,  hold  the  whole 
to  be  invalid.    BowUy  v.  BowUy^  1  Kay,  242. 

JfiVlDENCE. — 1.  Examination  of  witnesses  residing  more  than 
twenty  miles  from  London,  15  ^  16  Vict,  c.  86^  s,  34,  35.— The  plain- 
tiff moved  that  a  solicitor  might  be  appointed  to  examine  witnesses 
residing  more  than  twenty  miles  from  London:  Held,  that  the 
application  might  be  made  by  motion  in  court  instead  of  at  chambers, 
and  that  in  case  of  witnesses  residing  so  far  from  London,  the  old 
practice  was  unchanged;  but  the  evidence  in  this  case  being  special, 
a  barrister  to  be  chosen  by  both  parties  must  be  the  examiner.  Costs 
to  be  costs  in  the  cause.    JReed  v.  Prest,  1  Kay,  14. 

2.  Special  examiner — 15  ^  16  Tict.  c,  86,  s.  40. — Upon  a  motion 
for  an  mjunction,  the  defendant  asking  for  time  to  answer  affidavits 
in  two  days,  an  interim  injunction  being  granted  until  the  next  seal ; 
he  then  applyiiig  for  an  order,  appointing  a  special  examiner,  and 
directing  tne  plaintiff,  who  had  made  an  affidavit  in  support  of  the 
motion,  to  attend  on  the  next  day,  without  further  notice,  before  such 
special  examiner,  to  be  cross-examined  upon  his  affidavit :  Held,  that 
the  plaintiff,  upon  an  interlocutory  motion  for  an  injunction,  was  under 
the  control  or  the  Court,  and  tuat  the  indulgence  which  was  asked 
was  only  to  enable  the  defendant  to  do  what  he  coidd  have  done 
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^thaut  any  orSet  if  the  examiner  bad  been  at  liberty";  and  the  appli- 
cation was  accordingly  granted :  Held,  also,  that  the  plaintiff  should 
have  the  like  liberty  of  cross-examininff  the  defendant  upon  an  affidavit 
by  him  denying  a  simple  fact  alleged  by  the  plaintiff,  and  made  for 
the  purpose  of  gaining  time ;  and  that  the  defendant  would  not  b6 
prevented  by  such  cross-examination,  and  his  own  re-examination, 
from  afterwards  filing  further  affidavits.  JBesemeres  v.  Besemeres^ 
1  Kay,  231. 

EVIDENCE  BY  AFEIDAVIT.— Dcei  w«ptffl(?J^<^--15  ^  16  Vict, 
c. 86,««.  29,30,36,^38. — In  a  suit  by  a  mortgagee  to  redeem  prior  mort- 
gages, and  for  a  ssde,  the  mortgagor  by  his  answer  disputed  the  validity 
of  the  plaintiff's  mortgage,  on  the  ground  that  the  execution  of  it  by 
the  mortgagor  had  been  obtained  by  a  fraud  concocted  between  one  of 
the  attesting  witnesses  to  the  deed  and  other  persons,  and  without 
the  plaintiff  knowing  the  contents  of  it.  The  defendant  had  elected 
to  have  the  evidence  in  the  cause  taken  orally.  The  plaintiff  not 
being  able  to  obtain  an  appointment  before  the  examiner  for  some 
time,  moved  that  he  might  be  at  liberty  at  the  hearing  to  prove  his 
mortgage  deed  by  affidavit :  Held,  that  as  the  answer  impeached  the 
deed  in  this  manner,  it  could  not  be  proved  as  an  exhibit  at  tho 
hearing ;  and  as  the  witnesses  would  probably  be  cross-examined,  no 
time  would  be  saved  by  the  proposed  course ;  and  therefore  the  motion 
was  refused ;  and  as,  u  granted,  it  would  have  been  an  indulgence,  it 
was  refused  with  costs.  The  advantage  of  having  witnesses  pro- 
duced for  examination,  and  seeing  their  demeanour,  is  a  right  of 
which  the  Court  will  not  deprive  the  parties.  Hitchcock  v.  Karew^ 
1  Kay,  14. 

EXCEPTIONS. — Special  circumstances. — ^Exceptions  will  not  lie 
to  a  Master's  report  for  not  relating  special  circumstances.  JShott  v. 
Cottee,  16  Beavan,  82.  , 

EXECJCTTOB. — Priority  of  legacy  to. — A  bequest  of  an  annuity  to' 
on  executor  for  his  trouble  in  the  conduct  and  management  of  the 
testator's  affairs,  has  no  priority  over  other  legacies  in  case  of  a 
deficiency,  and  it  must  abate.     Btmcan  v.  Watts^  16  Beavan,  204. 

EXTENT. — Bankruptcy,  adjudication  of— Fraction  of  a  day. — ^A 
fraction  of  a  day  cannot  be  taken  into  account  where  the  conflict  is 
between  the  right  of  the  Crown  and  the  right  of  the  subject.  There- 
fore, where  an  adjudication  of  bankruptcy  and  the  appointment  of 
an  official  assignee  took  place  in  the  morning,  and  at  a  subsequent 
period  of  the  day  an  extent  issued  against  the  bankrupt :  Held,  per 
Pollock,  C.  B.,  Parke  ^d  Piatt,  BB.,  that  the  bankrupt's  property 
might  be  taken  under  the  extent ;  per  Martin,  B.,  the  priority  of 
events  happening  on  the  same  day,  may  be  inquired  into  between 
the  Crown  and  the  subject,  just  as  between  subject  and  subject. 
The  Queen  v.  Edwards  and  another^  23  Law  J.  Excn.  42. 

HOTCHPOT.  —  Power  —  Appointment  —  Unappoi/nted  fund.  — 
A  testator  gave  a  fund  to  four  persons,  or  any  of  them,  in  such 
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ihares,  &c.  as  A.  B.  shoiild  appoint,  and  in  defantty^equally.  He 
directed  that  such  four  persona  should  bring  into  hotchpot  the 
amount  of  advances  he  might  make  to  anj  of  them  in  his  life :  Held^ 
that  the  hotchpot  clause  operated  only  on  the  unappointed  fund  (if 
any).    Brocklehursi  r.  Mint,  16  Beavan,  100. 

.  INFANT  OTJT  OF  3TmiBJ)lCT10N.—Mlaw(mee-'Guardian. 
r--The  maternal  uncle  of  an  infant,  in  a  suit  conducted  at  his  risk, 
had  recoTored  8,000/.,  which  was  in  court,  in  the  suit  for  the  benefit 
pf  the  infant.  The  infant's  father  was  dead,  and  his  mother,  who 
was  liying  apart  £rom  her  second  husband,  was  with  the  infant, 
whose  age  was  fourteen,  in  indigent  circumstances  at  New  York, 
and  refused  to  allow  him  to  be  brought  to  this  country.  The  uncle, 
by  petition,  asked  to  be  appointed  guardian,  with  an  allowance  for 
mamtenance,  to  commence  on  the  in&nt's  arriTal  in  England.  The 
Court  appointed  the  mother  and  \mdie  the  guardians,  and,  after 
iponsideration  of  the  circumstances  at  chamberei,  refused  to  make 
any  allowance  for  maintenance.  Loekwood  y.  JFetUon,  1  Smale 
&  G.  73. 

INSOLVENT  ACT.— 1  ^  2  Viet  c.  110.— A.  B.  took  the  benefit 
of  the  Act  (the  1  &  2  Vict.  c.  110) ;  but  no  judgment  was  entered 
up  under  the  87th  section :  Held,  on  his  death,  that  a  scheduled 
creditor  had  no  remedy  against  his  assets.  Be  Moylan^  16  Beavan, 
220. 

INSOLVENT.— TiW  to  answer— Plea  — Irregularity,  — JL  de- 
fendant took  out  a  warrant  for  six  weeks*  "  further  time  to  answer.'* 
The  plaintiff's  solicitors  endorsed  it,  "  We  consent  to  fourteen  days." 
The  order,  as  drawn  up,  gave  the  time  to  plead  answer  or  demurrer, 
not  demurring  alone.  iSie  defendant  havmg  put  in  a  plea  of  the 
plaintiff's  insolvency,  it  was  ordered  to  be  taken  off  the  file  with 
costs,  and  the  order  was  varied,  so  as  to  limit  it  to  time  to  answer 
only.    Newman  v.  White,  16  Beavan,  4. 

INTEREST  ON  BALA^C^S.—Ol^rusfee— Breach  of  trust— 
Costs, — Eule  as  to  charging  executors  and  trustees  with  mterest  on 
balances,  and  at  what  rate,  and  whether  with  annual  rests.  An 
executor  and  trustee  who  was  directed  to  invest  in  government 
stocks  of  Oreat  Britain,  or  upon  real  security,  and  accumulate  the 
■urplus  after  maintaining  infants,  invested  the  estate  in  the  foreign 
fonds.  It  was  held  that  the  investment  was  improper,  and  he  was 
charged  with  four  per  cent,  with  annual  rests.  In  1846  an  executor 
invented  part  of  the  assets  in  exchequer  bills ;  they  were  ordered  into 
court,  and  sold  in  the  same  year  at  a  loss.  In  1848  it  was  declared 
by  the  decree  that  the  investment  was  improper ;  but  at  that  time 
the  price  of  exchequer  bills  had  riefen,  so  that  there  would  have  been 
then  no  loss  if  they  had  been  retamed:  Held,  that  the  executor 
ought  to  be  charged  with  the  amoimt  improperly  invested,  and 
credited  with  the  produce  of  the  exchequer  bills  in  1846.  Coatft  of 
an  administration  suit  given  to  an  executor,  thoqgh  charged  wit|i 
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the  ooiuequenoes  of  an  improper  investment.     EhaH  v.   Ck4iee, 
16  Beayan,  77. 

JOINTFEB. — Chvenant  —  Agreement  to  charge  after  acquired 
estates — Construction, — A  -wife  had  a  jointure  secured  on  her  hus- 
band's estate  X.  In  1844  the  husband  contracted  to  purchase  an 
estate  Y ;  and  to  enaUe  him  to  sett  the  estate  X,  the  wife  in  1845 
released  jointure,  and  he  then  corenanted  to  secure  it  out  of  estates 
he  riiould  thereafter  acquire.  Before  the  estate  Y  had  been  con- 
veyed, the  husband  contracted  to  sell  it:  Held,  that  in  equity  the 
estate  Y  was  charged  with  the  jointure.  A  covenant  is  to  be 
oonstrued  most  strongly  against  the  covenantor.  Warded,  Warde^ 
16  Beawi,  108. 

LANDS  CLAUSES  CONSOLIDATION  KGT.—Bailway  com- 
pony — Costs, — Under  the  Lands  Clauses  Consolidation  Act,  a  rail- 
way company  which  has  taken  possession  of  lands,  and  paid  the 
purchase-money  into  the  bank,  is  bound  to  pay  all  the  costs  of  a 
re-investment  m  the  purchase  of  other  lands ;  the  subject-matter  of  a 
suit,  although  the  fact  of  such  lands  being  in  litigation  may  occasion 
the  necessity  of  two  petitions.  Oarpmael  v,  Frofttt.  23  Law  J. 
Chan.  165. 

LEASE. — Bpeoifie  pefforfMmce — Mistake  in  Parcels, — ^A  lessor, 
being  in  possession  of  a  lease  of  certain  messuages,  granted  an  under 
lease  of  one  (No.  7)  to  A.,  who  subsequently  assigned  it  to  B.  The 
lessor,  bv  his  will,  demised  the  leasehold  to  trustees,  who,  under  an 
order  of  the  Court,  sold  inter  alia  No.  7  to  a  purchaser,  in  the 
particulars  of  sale  No.  7  being  described  as  leased  to  A.  On  in- 
vestigating the  title,  it  appeared  that  the  parcels  set  out  in  the 
under  lease  to  A.  were,  by  a  clerical  mistake,  the  parcels  of  No.  6. 
The  trustees,  after  the  sale,  obtained  an  order  of  the  Court,  to  correct 
the  mistake  by  authorizing  an  assignment  to  the  tenant  of  No.  6, 
and  a  new  unaerlease^  with  proper  parcels,  to  the  tenant  of  No.  7 ; 
and  the  Court  overruled  an  objection  to  the  title  by  the  purchaser  of 
No.  7,  and  compelled  him  to  complete  his  purchase.  Grissell  v. 
Peto,  2  Smale  &  Q.  39. 

LEASEHOLDS.— 7F!;2ff  Act— Leasehold  passing  to  devisee  of 
reaUy^  rather  than  to  residuary  legatee, — ^A  testator  having  devised 
the  residue  of  his  personal  estate  whatsoever  and  wheresoever  to 
A.  B.,  devised  all  his  manors,  lands,  &c.  at  W.,  in  the  county  of 
Durham,  and  at  B.,  in  the  couniy  of  York,  and  a  parcel  of  land, 
purchased  of  M.  L.,  and  all  other  his  real  estates  in  the  counties  of 
Durham  and  York  and  elsewhere,  and  all  his  estate  and  interest 
therein,  to  C.  and  D.,  and  their  heirs,  to  certain  uses :  Held,  under 
the  1  Yict.  c.  26,  s.  26,  that  his  leaseholds  in  Durham  passed  to  C. 
and  D.  with  the  real,  and  not  to  A.  B.  with  the  personal  estate. 
Wilson  V,  Mden^  l^Beavan,  153. 

LEGACY. — Per  stirpes^  or  per  capita, — ^Bequest  of  3,000^.  to 
trustees  f<Mr  L.  C.  for  life,  with  remainder,  in  de&ult  of  appdntment^ 
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equalfy  U>  and  amongst  her  sisters  or  their  'cUldren  living  at  her 
decease :  Held,  that  the  children  of  a  sister  who  had  died  in  the 
testator's  lifetime  before  the  date  of  the  codicil  took  no  interest. 
Held,  also,  that  the  children  of  the  sisters  surviving  L,  C«  took  per 
sHrpes.     Con^eve  v.  Palmer^  23  Law  J.  Chan.  54. 

LEGACY  DXJTT.— Gf|^  inter  vwos^Bequest—A  testafcrix  bjr 
her  will  gave  the  whole  of  her  j)roperty  to  her  sister,  but  the  will 
being  improperl j  witnessed,  the  gift  was  void.  Before  her  death  the 
testatiix  naa  transferred  a  sum  of  stock  in  the  Bank  of  England  mta 
the  names  of  herself  and  her  sister,  in  order,  aft  she  declared,  to  save 
ber  sister  the  payment  o(  legacy  duty;  Held,  that  the  stock  sa 
transferred  formed  no  part  of  the  property  of  the  testatrix,  but  that 
it  belonged  to  her  sister  as  the  survivor  of  the  two.  Deacon  y* 
Colquhoun,  23  Law  J.  Chan.  17. 

LEGhACY  TO  ^IFK—U^tdty  to  settlement^8et-off  against  dedf 
from  hushtmi, — ^A  testator  having  lent  J.  M.  200Z.  bequeathed  600/. 
to  J.  M.'s  wife.  The  loan  not  having  been  repaid,  the  Court  directed 
one  moiety  of  the  legacy,  principal  and  int^st,  to  be  invested  and 
settled  on  the  wife  and  her  children,  and  the  debt  due  to  the  tes-. 
tator's  estate  to  be  set  off  against  the  remaining  moiety,  and  the 
surplus  to  be  paid  to  the  husband.  The  wife's  equity  to  a  settlement 
is  paramount  to  any  right  in  the  executor  to  have  a  debt  due  to  the 
testator  by  her  husband  set  off  against  a  legacy  to  the  wife,  out  of 
which  she  is  entitled  to  a  setflement,  MOermiek  y.  Gavnett^ 
2  Smale  &  Q.  37. 

LEGAL  FEBSONAL  EEPRESENTATIVB.— ^^wiwfra^ 
suit — Pleading — Defendant  out  of  jvmsdiction, — In  a  suit  for  adminis- 
tration against  the  administrator,  with  the  will  annexed,  and  the 
widow,  to  whom  the  assets  had  been  assigned,  such  administrator  was 
alleged  and  proved  to  be  out  of  the  Turisdiction.  Held,  that  the 
suit  could  not  proceed  in  the  absence  of  a  legal  personal  representa^ 
tive.    Donald  v.  Bather^  16  Beavan,  26. 

LUNACY. — Liability  of  committee  for  the  Act  oftJieir  agent. — ^A 
solicitor  to  committees  received  and  misapplied  part  of  the  estate  of 
a  lunatic,  and  then  died  insolvent.  The  Court,  although  it  held 
answerable,  yet,  considering  that  under  the  circumstances  the  lunatic 
if  he  recovered  would  not  enforce  the  liability,  made  a  declaration 
that  they  were  not  to  be  charged  with  the  loss,  but  the  costs 
were  not  to  be  allowed  out  of  the  estate.  Re  Moore,  23  Law  J. 
Chan.  153. 

MARKET  G0MPA:NY.— fecial  Act-^-PreamhU^Injunetion— 
A  market  company  obtained  a  special  Act,  the  preamble  of  which 
recited  that  a  convenient  site  might  be  obtained  between  certain 
streets  on  the  east  and  certain  other  streets  on  the  west,  and  which 
enacted  that  the  Market  and  Fairs  Clauses  Act  was  incorporated 
therewith.  The  24ith  section  authorized  the  erection  of  a  market- 
house  on  land  described  in  the  deposited  plans ;  and  by  the  25tk 
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tbe  company  Wiere  enabled  to  alter  and  widen  streets,  in  the  way 
pointed  out  on  the  deposited  plans ;  and  by  the  30th,  to  buy  addi- 
tional lands,  not  exceeding  two  acres^  A.  B.  was  the  owner  of  land 
on  the  west  side  of  one  of  the  streets,  on  the  western  boundary  of 
the  area  spoken  of  in  the  preamble,  and  his  land  was  described  in  the 
deposited  plans,  but  it  did  not  thereby  appear  that  more  was  intended 
to  be  taken  than  enough  to  widen  one  of  the  streets  named  in 
section  25.  The  company  proceeded  to  take  the  whole  land  of  A»  B, 
compulsorily,  and  to  build  upon  it  a  covered  building,  in  addition  to 
the  market-house  authorized  by  section  24 ;  whereupon  A.  B.  filed 
his  bill  for  an  injunction,  which  was  granted ;  the  Master  of  the  Bolls 
deciding  that  the  company  could  only  erect  one  market-house,  and 
not  two,  and  that  on  the  east  side ;  and  that  although  the  preamble 
could  not  control  the  enactments,  it  mij;ht  be  resorted  to  to  remove 
obscurity.  The  company  appealed :  Held,  that  as  the  land  of  the 
plaintiff  was  described  in  the  plan,  and  as  therefore  it  might  be 
wanted,  the  company  were  authorized  to  take  it;  and  as  by  the 
general  Act  the  singular  may  mean  the  plural,  the  company  were 
not  restricted  by  the  word  market-house ;  that  the  enactments  of  the 
special  Act  did  not  require  a  reference  to  the  preamble  to  explain 
them,  and  the  injunction  must  be  dissolved,  the  company  being  the 
proper  judges  of  what  lands  were  necessary  for  the  works.  JRicharda 
V.  The  Scarbonmgh  Puhlic  Market  Gompany,  23  Law  J.  Chan.  110. 

MAEBIAGE  BY  JNYAIST^—Payment  of  dividends— JSntrv  of 
marriage  on  record  refused — 4Ath  order  of  August^  1852. — The  divi- 
dends of  a  fund  in  court  were,  \i^  an  order  made  in  a  cause,  directed 
to  be  paid  to  one  of  the  defendants,  an  unmarried  lady,  during  her 
life,  or  until  further  order,  with  liberty  to  apply.  The  lady  having 
married,  she  and  her  husband,  by  petition,  stating  the  marriage  and 
a  settlement  of  the  dividends  on  her  to  her  separate  use,  prayed  an 
order  deducting  the  payment  of  the  dividends  to  the  separate  use  of 
the  lady,  and  that  the  plaintiff  might  be  directed,  under  the  44ith 
order  of  April,  1852,  to  enter  on  record  a  statement  of  the  marriage, 
and  the  nature  and  effect  of  the  marriage  settlement.  The  Court 
held,  that  an  order  for  payment  of  the  dividends  might  be  made,  but 
declined  to  give  any  such  direction  to  the  plaintiff  as  asked.  Longdate 
V.  QUI,  1  Smale  k  Q.  24. 

MINING  ^KB!m^S^BlV.—Beceiver---Pow&rs  of  mmaginff 
partner. — Where  tenants  in  common  of  a  mine  have  been  working  it 
in  partnership,  or  where  the  mine  itself  is  the  partnership  property, 
the  Court  will  not  appoint  a  receiver  or  manager  at  the  instance  of 
one  of  the  partners,  in  a  suit  which  does  not  seek  to  dissolve  the 
partnership.  Nor  even  in  a  suit  to  dissolve  the  partnership  will  the 
Court  appoint  a  receiver  on  an  interlocutory  application,  merely 
upon  evidence  that  the  partners  do  not  co-operate  in  the  manage- 
ment of  the  business ;  but  to  sustain  such  an  application,  it  must  be 
shown  that  one  partner  has  interfered  so  as  to  prevent  the  business 
being  carried  on.    A  managing  partner  of  a  mine  has  authority  to 
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defray  all  the  neeessaiy  and  proper  expNeiuies  incidental  to  the  bene- 
ficial working  of  the  mine,  out  of  the  joint  profits  derived  from  the 
sale  of  the  minerals.    Boberts  y.  Uberhardi,  1  Kaj,  148. 

MISDESCEIPnOl^  OF  PLAINTIFF.— PZ^«.— A  misdescrip. 
tion  of  the  plaintiff  in  the  introduction  to  the  bill,  may  be  taken 
advantage  of  by  plea ;  but  such  plea  must  be  very  precise  in  ita 
averments,  so  as  to  raise  the  issue  distinctly ;  and  a  plea  that  in  the 
bill  the  plaintiff  is  described  as  of  B.,  whereas  sucn  description  is 
false,  the  facts  being  that  she  used  to  reside  there  during  the  life  of 
her  father,  "but,  shortly  after  his  death,  she  quitted  her  home,"  and 
had  never  since  returned,  was  held  insufficient,  because  for  anything 
that  appeared,  the  plaintiff  might  not  have  quitted  B.  till  after  the 
filing  of  the  bill.     Smith  v.  Smith,  1  Kay,  xxii. 

MOETGAGE. — 1.  Inquiries  when  refused-- Costs  qf.— Ajol  equity 
able  mortgagee  filed  a  claim  for  an  account,  and  for  the  appo^tment 
of  new  trustees,  against  the  heir  (who  disclaimed  of  a  deceased 
trustee)  ;  an  inquiry  being  asked  at  the  bearing,  to  ascertain  the 
parties  entitled  to  the  equity  of  redemption,  the  Court  refused,  at  the 
mstance  of  a  party  having  only  a  redeemable  interest,  to  direct 
inquiries^  which,  on  the  satisfaction  of  the  mortgage,  might  become 
useless.     Wetherill  v.  Garhut,  1  Smaje  &  &.  124. 

2.  Misrepresentation — Itemedy  at  law* — Distinction  between  mis* 
representations  giving  a  legal,  and  those  giving  an  equitable  remedy. 
The  Court  (assuming  that  the  plaintiffs  had  lent  A.  B.  money  on  the 
security,  first  of  a  leasehold,  secondly  of  a  polic;jr,  and  thirdly  of  the 
written  representation  of  his  solicitor  as  to  his  solvency) :  Held, 
that  the  plaintiffs  could  not  make  the  solicitor  liable  for  misrepresen- 
tation, without  showing  that  they  had  taken  proper  steps  to  make 
the  other  securities  available.  The  plaintiffs  lent  A.  B.  money  on 
mortgage,  on  the  application  of  his  solicitor,  who  assured  them,  in 
writing,  that  in  his  opinion,  he  would  be  able  to  pay  the  amount. 
The  plaintiffs  alleging  this  to  be  a  false  and  fraudulent  misrepresen- 
tatioUj  instituted  a  suit  in  equity,  to  make  the  solicitor  personally 
liable :  Held,  that  their  remedy,  if  any,  was  at  law.  Whitmore  v. 
Mackeson,  16  Beavan,  126, 

3.  Bedemption. — A.  being  tenant  for  Dfe  of  an  estate,  and  the 
owner  of  a  charge  of  20,000?.  thereon,  mortgaged  the  20,000/.  to  B. 
for  14,000/. ;  he  afterwards  mortgaged  it  and  other  property  to  C. 
for  24,000/.  A.  died,  and  the  succeeding  tenant  for  life  prayed  a 
redemption  against  C.  on  payment  of  such  a  sum  as  was  due  on 
account  of  the  6,000/. ;  thus  splitting  the  charge  of  20,000/.  into 
two  portions :  Held,  that  both  B.  and  the  executors  of  A.  w^re 
necessary  parties  to  such  a  suit.  Lord  Kensington  v.  Bowverie^  16 
Beavan,  194. 

4.  Bestraming  sale  hf  first  mortgagee — Leaal  estate — Title  deeds, — ' 
A  puisne  incumbrancer  offered  to  pay  off  the  first  mortgagee,  which 
bemg  declined,  he  filed  a  bill  to  compel  a  transfer.  The  first  mort* 
gagor  having  afterwards  proceeded  to  seU  the  property,  was  restrajned 


SqnUy.  199 

from  transferrinff  the  first  mortgage,  and  parting  with  the  legal 
estate  and  title-deeds.    Rhodes  y.  Buckland^  16  Beavan,  212. 

5.  HU  right  to  pwrnue  all  his  remedies  together — Tower  of  sale, — 
Bight  of  eyne  as  against  a  puisne  mortgagee  to  enforce  all  his  reme- 
dies at  the  same  tmie.  By  a  deed,  the  amount  due  to  the  first  mort- 
gagee was  confirmed  to  mm  by  the  subsequent  incumbrancers,  and 
he  thereby  agreed  not  to  execute  his  power  of  sale  for  a  limited 
time :  Held,  that  a  party  who  by  his  bill  contested  the  amount  so 
admitted  to  b0  due  to  the  first  mortgagee,  could  not  take  adyantage 
of  the  stipulation  in  the  deed  not  to  sell  within  the  time,  and  an 
injimction  to  restrain  such  sale  was  refused.  Cockell  y.  Bacon,  16 
Beayan,  158. 

MOETGAGEE'S  LTJlifACY,— Costs— Trustee  Act,  1850.— Where 
through  the  lunacy  of  a  mortgagee  not  found  lunatic  by  inquisition, 
a  petition  under  the  Trustee  Act,  13  &  14  Yict.  c.  60,  is  rendered 
necessary,  in  order  to  enable  the  mortgagor  to  pay  off  the  mortgage 
debt,  the  costs  must  be  paid  out  of  the  mortgage  debt.  There  being 
no  committee,  but  only  a  receiyer  of  the  mortgagee's  estate  imder 
8  &  9  Vict.  c.  100,  the  costs  of  the  appearance  of  the  heir-at-law  and 
next  of  kin  were  allowed.    Be  Biddle,  23  Law  J.  Chan.  23. 

MORTMAIN.— Deed  invalid.— A  deed  of  gift  to  trustees  of  a 
rent-charge  for  charitable  purposes,  duly  enrolled,  and  otherwise 
legal  on  the  face  of  it.  The  grantor  liyed  many  years  afterwards, 
and  kept  the  deed,  and  the  terms  of  the  deed  were  neyer  enforced. 
There  was  eyidence  of  conduct  to  show  intention  in  the  grantor,  and 
one  of  the  trustees,  that  the  deed  was  not  to  take  effect  till  after  the 
grantor's  death,  but  no  eyidence  of  any  specific  agreement :  Held, 
upon  the  eyidence,  that  the  deed  was  inyalid.  Way  y.  Uast,  2 
Drewiy,  44. 

OmCE  UNDEE  THE  CROWN.— Warden  of  a  forest- 
Assignment. — The  office  of  warden  of  the  forest  of  Hainault  was 
granted  by  James  the  First  to  Lord  Oxford,  his  heirs  and  assigns, 
and  was  subsequently  assigned  by  the  holder  of  the  office  upon 
yarious  occasions ;  and,  lastly,  to  the  petitioner,  without  any  objec- 
tion on  the  part  of  the  Crown :  Held,  that  the  office  passed  under 
the  assignment  to  the  petitioner,  and  that  he  was  eAtitled  to  claim 
the  compensation  allowed  b^  the  Act  upon  the  forest  being  disaf- 
forested.    Wellesleg  y.  Mormngton,  23  I^w  J.  Chan.  49. 

OFFICIAL  A&SmKEE.—Suretg—Bules  in  hankruptog.— It  is 
yery  questionable  whether  the  sureties  of  the  bond  usuaUy  giyen  by 
an  omda]  assignee  in  bankruptcy  to  the  chief  registrar  of  the  court 
for  the  proper  performance  of  his  duties,  would  be  discharged  from 
their  suretyship  by  the  neglect  of  the  creditors'  assignees,  in  the 
bankruptcies  in  which  he  acted,  to  exercise  that  superyision  oyer  his 
conduct,  which  by  the  statutes  and  rules  in  banbiiptcy  it  is  their 
duty  to  do.  The  bond  seems  to  the  registrar's,  and  not  to  the  credi- 
tors' assignees,  as  obligees,  for  the  express  purpose  of  preyenting  the 
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negligence  of  the  assignees  having  that  effect.  In  such  a  case  the 
negligence,  in  order  to  discharge  the  sureties,  must  amount  to  con- 
niranoe  at  the  official  assignee's  getting  the  funds  into  his  hands 
improperly,  or  must  be  so  gross  as  to  be  equivalent  to  a  wilful 
shutting  of  the  eyes  to  the  ^ud  which  he  is  aoout  to  commit.  An 
injunction  to  restrain  an  action  against  the  surety  refused,  upon 
interlocutory  application  in  a  state  of  circumstances  not  showing 
a  sufficient  probability  that  such  a  case  would  be  proved,  on  fur- 
ther investigation,  as  would  entitle  the  surety  to  be  protected  by 
a  perpetual  injunction  at  the  hearing.  Effect  of  the  rules  in 
bankruptcy  providing  for  the  supervision  of  the  official  assignee  by 
the  commissioner  and  creditors'  assignees.  Dawson  v.  Lawes^  Kay, 
280. 

OEIGINAL  PETITION  LOST.— Cbpy/Ze^—Prac^«.— The 
original  petition  having  been  lost,  the  Court  allowed  the  copy  left  for 
the  judge  to  be  filed.     Smith  v.  Hartoood,  1  Smale  &  G.  137. 

PAELIAMENT.— Cbwr^— 6  Sf  7  Tict  c.lS—Hlectum  ageiU— 
Q  Sf*7  Vict,  c,  73. — A  court  of  equitjr  has  jurisdiction  to  direct  the 
taxation  of  the  bill  of  costs  of  a  solicitor  acting  as  agent  for  M.  F.  C. 
in  the  court  of  a  revising  barrister  and  at  an  election,  for  the  purpose 
of  prompting  his  return  as  a  member  of  Parliament.  Be  Andrew^ 
28Law  J.  Chan.129. 

PAETIES.  — 1.  Foreclosure  suit-— 15  if  16  T%ct.  c,  86,  s,  42,  r.  9 
— Trustees^  cost^, — An  equity  of  redemption  was  granted  by  deed  to 
trustees  upon  trust  for  certain  parties,  some  of  whom  were  in&nts. 
The  mortgagee  filed  a  bill  for  foreclosure  against  the  trustees  of  the 
settlement,  and  the  adult  cestui  que  trust  only  as  defendants.  One 
of  the  latter  died  after  the  filing  of  the  bin.  The  Court,  upon  a 
motion  for  a  decree  for  sale,  made  the  decree,  in  the  absence  of  the 
infant  cestui  que  trust,  and  of  the  representative  of  the  deceased 
defendant,  upon  an  affidavit  by  the  trustee  of  the  settlement  that 
it  would  be  for  the  benefit  of  the  infents,  and  ordered  the  pro- 
ceeds to  be  paid  into  court.  The  costs  of  the  trustee,  as  he  would 
be  a  necessary  party  to  reconvey,  were  ordered  to  be  paid  out  of  the 
mortgage  debt.     Siffken  v.  Danis^  1  Kay,  21. 

2.  Trustee  of  mortgage  representing  cestui  que  trust — Statute  16  ^ 
16  Vict,  c,  86,  s,  4S^  r,  9.— Smce  the  15  &  16  Vict.  c.  86,  the  trustees 
of  a  mortgage  represent  the  cestui  que  trust  sufficiently  to  protect 
the  mortgagor ;  but  where  the  surviving  trustees  or  the  representa- 
tives of  the  trustees  alone  are  parties,  the  Court  requires  the  cestui 
que  trust  to  be  also  represented,  in  order  to  secure  the  due  applica- 
tion of  the  trust  property.     Stan^eld  v.  Robson,  16  Beavan,  189. 

PATENT. — Infringement  ofSpedfication — P^a.— The  plaintiffs, 
who  were  the  owners  of  a  patent  for  obtaining  oil  from  bituminous 
coal,  charged  the  defendants  with  an  infringement  of  their  patent. 
The  bill  stated  the  patent  and  the  specification,  and  also  referred  to 
various  publications  and  other  means  by  which  it  had  obtained 
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notoriety,  in  the  whole  of  which  J.  Y.,  one  of  the  plaintiffs,  iras 
represented  as  the  inventor ;  and  after  aUeging  that  such  would 
appear  if  the  defendants  answered  the  bill,  the  plaintiffs  sought  to 
obtain  a  discovery  not  only  of  the  plaintiffs'  trade,  but  also  of  the 
processes  they  used  in  their  manufactory.  To  this  bill  the  defend- 
ants put  in  a  plea,  that  J.  Y.  was  not  the  first  or  true  inventor ;  and 
except  as  to  the  discovery,  they  answered  such  parts  of  the  bill  as 
were  not  covered  by  the  plea :  Held,  upon  this  plea,  that  the  facts, 
which  could  not  be  laid  oefore  a  jury  as  evidence  in  an  action  at 
law  brought  by  the  plaintiffs  under  an  order  of  this  Court  for  an 
infringement  of  their  patent,  were  covered  by  the  answer,  but  that 
if  other  defences  had  been  set  up,  the  defendants  might  have  been 
compelled  to  answer  the  other  parts  of  the  bill ;  and  the  plea  was 
allowed,  but  leave  was  given  to  amend  the  order  imder  wnich  the 
action  was  brought,  that  the  issue  at  law  might  be  confined  to  the 
sole  defence  raised  by  this  plea.  Youn^  v.  White,  23  Law  J.  Chan. 
190. 

PBDIGEBB. — Mndence — Conversations — Baptismal  certificate — 
Experts, — Observations  on  the  little  reliance  to  be  placed  on  the 
evidence  of  persons  who  strive  to  work  out  and  sustain  a  particular 
pedigree.  In  pedigree  cases,  if  one  link  be  assumed,  any  two  per- 
sons may  be  proved  to  be  related ;  and,  therefore,  in  such  cases  the 
difficulty  usually  consists  in  properly  weighiug  and  considering  the 
evidence  relating  to  the  connecting  link.  In  pedigree  cases  it  is  a 
rule  of  evidence,  that  the  declarations  of  deceased  members  of  the 
family, /7o«^  litem  mortam,  as  inadmissible  and  interior  declarations, 
are  little  to  be  regarded  unless  corroborated  by  other  circumstances. 
Where  witnesses  are  once  impressed  with  the  belief  of  their  relation- 
ship to  a  given  individual,  tney  are  apt,  in  time,  by  talking  and  dis- 
cussing the  matter,  to  bring  themselves  over  to  a  conscientious  belief 
of  familv  conversations  and  declarations  tending  to  support  that 
relationship,  but  which  never  took  place.  Evidence  of  conversations 
with  deceased  persons  is  not  given  imder  the  ordinary  worldly 
sanction,  from  tne  difficulty  in  such  a  case  of  convicting  the  witness 
of  perjury.  The  absence  unexplained  of  the  baptismal  certificate  of 
the  party  forming  the  material  link  of  a  pedigree,  while  those  of  the 
other  sons  are  carefully  and  regularly  entered,  forms  a  difficulty 
almost  insuperable  in  substantiating  the  alleged  pedigree.  The 
evidence  of  experts  as  to  the  age  of  a  document,  and  the  character  of 
the  handwriting,  may  in  some  cases  be  valuable.  Orowh  v.  Hooper, 
16  Beav.  182. 

PO  WEE. — Execution — Deed  destroyed — Evidence — Feme  covert — 
Eecital, — A  married  woman  executed  a  power  of  appointment  in 
favour  of  the  children  of  her  husband  by  his  first  wife.  Alter  his  death, 
in  contemplation  of  a  second  marriage,  she  destroyed  the  deed,  and 
resettled  tne  property ;  but,  subsequently,  a  deed  of  arrangement  was 
executed  by  her  and  her  husband  with  the  children  of  the  first  hus- 
band.   The  deed  recited  the  preparation,  execution,  and  destruction 
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of  the  first  appointment.  This  was  supported  bj  a  production  of 
the  draft,  and  the  solicitor's  bill  for  preparing  the  same :  Held,  that 
these  facts  were  sufficient  evidence  of  such  a  deed  having  existed,  and 
that  the  persons  claiming  under  the  deed  of  arrangement  were 
entitled  in  preference  to  those  in  whose  favour  she  had  executed  the 
power  by  her  will.    J>i/ne  v.  Gastohadis,  23  liaw  J.  Chan.  66. 

POWEE  OF  ADVANCEMENT.  — ilfamci?  woman.— Wkere 
there  was  a  power  of  advancement  in  favour  of  an  infant  female 
legatee,  to  whom  an  interest  for  life,  for  her  separate  use  without 
power  of  anticipation,  was  given,  with  remainder  to  her  children, 
the  Court,  after  the  legatee  had  attained  twenty-one,  and  married, 
ordered  an  advancement  to  be  made  for  the  purpose  of  enabling  the 
husband  to  enter  into  a  partnership,  upon  the  husband  insuring  hia 
life,  and  entering  into  a  bond  for  the  payment  of  the  sum  advanced  and 
the  premiums  on  the  policy.   Phillips  v.  Fhillips,  23  Law  J.  Chan.  7. 

POWEE  OF  APPOINTMENT  AMONG  CHILDEBN.— 
Conditional  limitation — Perpetuity — Election. — Under  a  power  of 
appointment  and  selection  among  children,  if  an  appointment  be 
made  upon  a  condition  to  be  performed  by  the  appointee,  the  appoint- 
ment is  good,  but  the  condition  is  void.  But  an  appointment  to 
child  A.  upon  a  certain  contingency,  and  if  that  contingency  should 
not  happen  then,  the  same  share  to  go  to  child  B.,  is  a  good  con- 
dition«i  limitation  under  the  power.  So  it  is  if  the  event  on  which 
the  shifting  limitation  is  to  take  effect,  be  some  act  to  be  done  bv  A^ 
if  such  act  be  consistent  with  the  scope  of  the  power,  as  if  the 
limitation  over  be  to  take  effect  if  A.  do  not,  upon  the  request  in 
writing  of  the  appointor,  make  over  another  fund,  derived  from  a 
different  source  to  the  other  objects  of  the  power;  for  this  is  con- 
sistent with  the  intention  of  the  power,  which  was,  that  the  donee 
should,  according  to  his  view  of  the  exigences  of  the  objects  of  the 
power,  appoint  the  whole  fund  to  all  of  them,  or  to  some  only  in 
exclusion  of  the  others.  If  the  condition  be  in  form  that  A.  should 
do  this  upon  the  request,  not  only  of  the  appointor,  but  of  hia 
executors  or  administrators,  it  will  be  construed  as  if  the  limitation 
were  inserted  in  the  instrument  creating  the  power ;  and  where  that 
provides  that  the  appointment  must  be  made  so  as  to  take  effect 
within  twenty-one  years  after  the  appointor,  the  condition  will  be 
valid.  A  bill  in  such  a  case  by  a  married  woman,  and  the  trustees 
of  her  settlement,  claiming  to  be  entitled  to  the  share  so  appointed 
to  her,  freed  from  the  conditional  limitation,  or  if  bound  to  elect  for 
an  inquiry,  whether  it  would  be  most  beneficial  for  the  persons 
entitled  under  the  settlement,  to  take  under  the  appointment  or  not, 
is  not  an  election.     Stroud  v.  Norman,  1  Kay,  313. 

POWEES  OF  MUNICIPAL  COEPOEATION,— J%a/  rate 
— 6  ^  6  Wm.  4,  c.  76. — Where  a  municipal  corporation  are  raising 
an  illegal  rate,  the  proper  course  is  to  apply  to  a  court  of  law  to 
•quash  the  rate,  under  the  Municipal  Corporation  Act,  5  &  6  Wm.  4, 
c.  76,  or  to  appeal,  by  certiorari^  to  the  Court  of  Queen's  Bench, 
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iindeir  the  7  Wm.  4  imd  1  Yict,  c.  78,  s.  44.  It  is  not  competent 
for  persons  having  in  their  hands  funds  which  have  been  appropriated 
by  an  Act  of  Parliament  to  certain  given  purposes,  to  apply  them  for 
the  extension  of  those  purposes  without  a  previous  application  to  the 
Court  of  Chancery.  Therefore,  such  persons  will  not  be  permitted 
to  apply  the  funds  to  pay  the  expenses  of  promoting  a  biU  which  is 
thrown  out,  if  they  have  not  previously  obtained  the  authorilnr  of  the 
Court  for  so  doing.  Nor  is  it  lawfiil  for  them  to  apply  the  rands  in 
promoting  a  bill  for  an  extension  of  the  purposes  of  their  existing 
statutes.  Where  an  incorporated  town  had  the  benefit  of  a  river 
passing  through  it,  which  was  the  main  sewer  of  two-thirds  of  the 
town,  and  a  bill  was  before  Parliament  for  the  purpose  of  enabling 
certun  persons  to  abstract  a  very  large  portion  of  the  water  from 
this  river  before  it  reached  the  town :  Held,  that  under  the  Muni- 
cipal Corporation  Act,  and  particularly  sects.  90  and  92,  whether  the 
corporation  of  the  town  had  any  surplus  borough  fund  or  not,  as  they 
would  be  justified  in  incurring  the  expense  of  an  information  for  an 
injunction  to  prevent  the  commission  of  such  a  nuisance  if  imautho- 
rized,  they  were  equally  justified  in  applying  their  funds  to  oppose 
the  bill  for  legalising  the  threatened  injury  to  the  river.  Attorney" 
Ghneral  v.  Mayor^  Sfc,  of  Wt^an,  1  Kay,  268. 

PEACTICE. — 1.  Chancery  Procedure  Amendment  Act — Evidence, 
— ^After  a  cause  was  called  on  for  hearing,  a  motion  was  made  by  the 
plaintiff  (upon  special  circumstances  stated  by  him),  that  an  affidavit, 
Bled  by  him  in  answer  to  the  defendants'  affidavits  after  the  expiration 
of  the  time  for  closing  the  evidence,  might  be  read  at  the  hearing,  or 
that  the  time  for  closing  the  evidence  might  be  enlarged.  The  Court 
(considering  thskt  the  evidence  ought  to  be  admitted)  ordered  that 
the  affidavit  should  be  read  at  the  hearing,  saving  just  exceptions. 
Sqpe  V.  Threlfall,  23  Law  J.  Chan.  33. 

2.  Costs, — ^The  costs  of  a  suit  instituted  to  obtain  the  opinion  of 
the  Court  upon  a  specific  devise  of  real  estate  in  which  infants  were 
interested,  were  directed  to  be  raised  by  sale  or  mortgage  of  a 
sufficient  part  of  the  estate.  Mandeno  v.  Mandeno^  23  Law  J. 
Chan.  50. 

3.  Evidence — Oral  examination  of  toitnesses  after  a  decree, — Where 
further  evidence  is  necessary  after  a  decree,  a  special  order  of  the 
Court  is  not  necessary  for  the  oral  examination  of  witnesses  before 
the  examiner.  Sections  40  and  41  of  the  stat.  15  <fc  16  Vict.  c.  86. 
Anonymous,  23  Law  J.  Chan.  24. 

4.  Evidence — Frocedure  Amendment  Act,  s.  38. — ^After  the  time 
for  closing  the  evidence  in  a  cause  has  expired,  the  Court  will  not 
extend  the  time  to  enable  either  party  to  answer  it,  the  special  leave 
mentioned  in  .the  38th  section  of  the  stat.  15  &  16  Vict.  c.  36  being 
only  to  be  obtained  upon  special  application,  and  under  specie 
circumstances ;  therefore,  where  a  plaintiff  had  made  repeated  appli- 
cations for  extension  of  time  to  file  his  affidavits,  and  the  time  for 
closing  the  evidence  expired  on  the  3rd  of  November,  and  he  did  not 
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file  them  till  the  Ist  of  that  month,  and  the  drfendant  did  not  see 
them  till  the  8th,  and  one  of  the  Yioe-Chancellors  had  extended  the 
time  to  enable  the  defendant  to  answer  the  plaintiff's  affidavits,  thia 
Court  discharged  the  order.  Consistently  with  the  terms  of  the 
38th  section  of  the  statute,  and  of  the  32nd  order  of  August,  1852, 
made  thereon,  the  parties  to  a  suit  may  abstain  &om  filing  their 
affidavits  till  the  last  hour  of  the  day  fixed  for  closing  the  evidence 
in  the  cause.     Thompson  v.  Fartridge,  23  Law  J.  Chan.  158. 

5.  HxamifMtion  of  witnesses — 15  ^  16  Vict,  c,  80. — ^The  Court, 
under  the  15  So  16  Yict.  cc.  80  &  86,  directed  that  a  party  to  a  suit, 
a  witness  by  affidavit  on  his  own  behalf,  in  support  of  his  own  state 
of  facts  before  the  master,  should  be  cross-examined  before  the 
examiner  instead  of  the  master,  and  that  all  the  parties  should  be 
examined  on  interrogatories  before  the  examiner,  as  the  master 
should  direct.     Hextall  v.  Cheatle,  1  Smale  &  Q.  78. 

6.  JomUstoch  company, — In  proceedings  by  the  official  manager 
of  a  joint-stock  company,  his  name  aud  address,  as  well  as  style, 
should  be  given.     Ex  parte  Heritage^  23  Law  J.  Chan.  200. 

7.  MoHgagee — Bepresentation  of  deceased  defendant, — ^In  a  fore- 
closure suit  by  a  first  incumbrance,  a  decree  was  made,  and  afterwards 
a  defendant,  a  subsequent  mortg&^ee  (who  was  one  of  eight  persons 
standing  in  a  precisely  similar  situation,  and  in  respect  of  whose 
mortgages  there  was  only  one  right  of  redemption  given),  died ;  and 
there  being  a  difficulty  in  obtaining  representation  to  his  estate,  the 
Covat  ordered  that  the  suit  should  proceed  without  any  person 
representing  his  estate.     Long  v.  Storte,  23  Law  J.  Chan.  200. 

8.  Order  to  revive — Construction  of  order, — The  heir-at-law  being 
made  a  defendant  to  a  claim  filed  by  a  simple  contract  creditor  of  a 
testator,  died,  having  by  his  will  devised  the  estate  sought  to  be  made 
assets  to  his  son  upon  trust  for  sale,  and  upon  further  trust,  out  of 
the  pi^)ceeds  thereof,  to  pay  a  legacy  to  his  executors :  Held,  on  a 
motion  to  revive  the  suit  against  the  devisee  and  executor  of  the 
heir-at-law,  that  this  was  a  transmission  of  interest  within  the  52nd 
section  of  the  15  &  16  Yict.  c.  86,  but  that  the  order  being  exparte^ 
is  liable  to  be  discharged.     Lowe  v.  Watson^  1  Smale  &,  G-.  123. 

9.  JProduction  of  documents, — Documents  relating  to  matters  in 
question  in  a  suit,  were  pledged  by  the  defendant  previous  to  the 
institution  of  the  suit.  The  Court  held  that  the  defendant  was  not 
compellable  to  redeem  them  for  the  purpose  of  production.  Liddell 
V.  Norton,  33  Law  J.  Chan.  169. 

10.  specific  performance — Proceeding  hy  claim, — A  plaintiff 
having  an  argreement,  which  upon  a  bill  he  might  probably  have  had 
specifically  performed,  filed  a  claim  for  that  purpose;  but  the  Court, 
finding  it  impossible  to  determine  the  question  between  the  parties, 
as  it  was  presented  on  that  mode  of  proceeding,  dismissed  the  claim 
without  costs,  and  without  prejudice  to  the  plauaitiff^s  right  to  file  a 
bill.     Bawlings  v.  Dalgleish,  1  Smale  &  G.  76. 

F'BIQBITIES,'— Judgment— Notice.— A,,    on    the  occasion   of 
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ftdvancing  his  client's  money  to  B.,  had  search  made  for  judgments 
by  his  clerks.  It  did  not  appear  whether  in  the  result  of  their  search 
the  clerks  found  any  judgment  against  B.,  or  whether  th^  com- 
municated anything  to  A. ;  but,  in  fact,  the  search  was  maae,  and, 
in  feet,  there  was  a  prior  judgment  entered  up  against  B.  A.  after- 
wards took  a  mortgage  of  B.'s  property,  and  then  sold  to  C. :  Held, 
that  the  facts  were  sufficient  evidence  of  notice  of  the  judgment  to 
A.,  BO  as  to  affect  C,  the  purchaser,  and  let  in  the  judgment. 
Procter  v.  Cooper,  2  Drewry,  1. 

PEODUCTION  or  DOCTJMJEiNTB,— Letters  in  pawn.-^A 
defendant  will  not  be  ordered  to  produce  letters  which,  together 
with  other  goods  in  a  portmanteau,  have  been  pawned  by  him  before 
the  commencement  of  the  suit.     Liddell  v.  Norton^  1  Ejiy,  xi. 

PEOVISIONAL  EEGISTEEED  COMPANY.— Ciwcno^  of 
indemnity — Effect  of—Non^eooecution  of, — The  subscriber's  agreement 
of  a  provisionally  registered  joint-stock  company  being  by  indenture 
tripartite,  and  containing  a  covenant  by  the  allottees  of  shares,  who 
were  named  as  parties  of  the  first  part,  to  indemnify  the  managing 
directors,  who  were  all  particularly  named  or  described  as  parties  of 
he  third,  the  deed  being  only  executed  by  the  parties  of  the  first 
part,  and  never  executed  by  any  of  the  covenantees,  who  were  the 
parties  of  the  third  part,  ana  the  company  never  having  been  formed : 
Held,  that  the  deed  was  not  o'^erative  as  a  covenant  of  indemnity  in 
favour  of  the  parties  who  never  executed  the  deed,  and  who  never 
acquired  the  character  in  respect  of  which  they  were  made 
covenantees.  On  proceedings  under  an  order  to  wind  up  a  company 
under  the  Winding-up  Acts  of  1848  and  1849,  it  appearing  that  the 
company  had  only  been  provisionally  registered,  and  never  had  been 
formed,  and  it  also  appearing  that  neither  allottees  of  shares,  who 
had  executed  the  subscriber's  agreement,  nor  those  who  had  taken  a 
part  in  the  project,  as  members  of  a  provisional  committee  or  com- 
mittee of  management,  had  ever  been  so  associated  as  to  be  liable  on 
any  joint  undertaking,  the  proceedings  under  the  order  to  wind  up 
were  wholly  stayed.  An  indenture  of  covenant  containing  stipula- 
tions, both  on  the  part  of  the  covenantor  and  the  covenantee, 
executed  by  the  covenantor,  and  not  by  the  covenantee,  who  declines 
to  execute  it,  and  never  acquired  the  character  in  respect  of  which 
he  is  made  a  party  as  covenantee,  cannot  be  enforced  by  him  against 
the  covenantor.  Ee  Dover,  Hastings,  and  Brighton  Jwnction  Bmlway 
Company,  ^c,  2  Smale  &  Q.  1. 

EEDEMPTION. — Decree — Judgment  creditor. — Judgment  credi- 
tors are  not  allowed  successive  periods  of  three  months  for  redemption. 
BeUes  v.  Mllcoat,  16  Beavan,  139. 

EESIDUAET  LEGATEE  PEACTICE.—iVi?  personal  repre- 
sentative — Prosecution  of  suit  in  default  of  under  the  15  Sf  16  Viet, 
e.  86. — One  of  the  executor's  co-deiendants,  who  was  abo  a  residuary 
legatee,  having  died  insolvent  and  without  any  representative,  aft^ 
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an  order  for  accounts  and  inquiries  made  upon  an  ordinary  claim : 
Held,  that  the  suit  might  be  prosecuted,  under  stat.  15  &  16  Vict, 
c.  86,  in  like  manner  as  if  a  legal  personal  representative  had  been 
served  and  had  appeared.     Rogers  v.  Jones^  1  Smale  &  &.  17. 

EIGHT  OF  PEE-EMPTION  LIMITED  TO  THE  LIFE  OF 
OWNEE. — A  right  of  pre-emption  held  limited  to  the  life  of  the 
owner  of  the  property.  Semble^  that  a  right  of  pre-emption  at  all 
times  therealter  cannot  be  enforced  after  tne  death  of  the  owner  of 
the  property.     Stacker  v.  Bean,  16  Beavan,  161. 

SEPAEATION". — Separate  estate  paid  to  wife — ^Presumed  death  of 
husband. — A  husband  and  wife  in  America,  by  a  deed  of  separation, 
agreed  to  live  apart,  and  that  the  wife  should  be  at  liberty  to  carry 
on  business,  &c.,  and  to  retain  for  her  own  use  all  her  present  and 
future  property  in  any  way  acquired.  Subsequently,  a  legacy  haviug 
accrued  in  right  of  the  wife,  was  carried  to  the  account  of  the  husband 
and  wife.  Nothing  has  been  heard  of  the  husband  for  fourteen 
years :  on  a  petition  presented  by  the  wife,  asking  the  transfer  to  her 
of  the  stock,  the  Court  directed  the  stock  to  be  sold,  and  the  pro- 
ceeds paid  to  her  on  her  sole  receipt.  Whitlow  v.  Diltoorth,  2  Smale 
&  G.  35.] 

SEEVICE. — General  orders,S7th  order, May, 1^4^, — Service  on  the 
defendant  of  an  order  limiting  the  time  within  which  he  might  apply 
to  set  aside  a  decree  pro  confesso :  Held,  a  sufficient  notice,  under 
the  87th  order  of  May,  1845 ;  and  no  application  being  made  by  him, 
the  decree  was  thereupon  made  absolute.  Trillg  v.  Keife,  16 
Beavan,  83. 

SETTLEMENT. — Jointure  charged primarilg  upon  the  settlor's  real 
estate. — Bv  a  settlement,  in  contemplation  of  marriage,  reciting  that 
the  inteuaed  husband  being  entitled  to  certain  real  estate,  it  was 
agreed  on  the  treaty  for  the  marriage  that  he  should  secure  to  the 
intended  wife,  in  case  she  should  survive  him,  a  certain  annuity  by 
way  of  jointure  in  manner  thereinafter  expressed,  the  husband 
demised  certain  real  estate  to  trustees  for  a  long  term  of  years,  upon 
the  trusts  thereinafter  declared,  and  then  covenanted  that  his  heirs, 
executors,  administrators,  or  assigns,  should  pay  the  jointure  to  his 
wife,  surviving  him,  upon  certain  specified  days ;  and  the  covenant 
was  followed  by  a  declaration  that  the  demised  lands  were  to  be  held 
upon  trust  for  the  settlor  until  some  default  in  making  any  of  the 
payments  of  the  jointure,  and  in  case  of  non-payment  of  any  part 
for  forty  days  next  after  any  day  of  payment,  then  upon  trust  to 
secure  the  same  :  Held,  that  as  between  the  real  and  personal  repre- 
sentatives of  the  settlor,  the  land  was  the  primary  fund  for  payment 
of  the  jointure,  because  the  jointure  was  not  in  satisfaction  of  any 
•debt  due  from  the  settlor  at  the  time  of  executing  the  settlement, 
nor  had  his  personal  estate  been  augmented  by  any  consideration 
given  for  it;  and  therefore  the  presumption  was,  that  a  primary 
charge  upon  the  land  was  intended,  and  that  presumption  was  not 
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rebutted  by  anything  in  the  recitals,  or  ia  the  f5rm  of  the  deed  of 
settlement.     Loosemore  v.  Knapman^  1  Kay,  123. 

SOLICITOR  AND  CLIENT.— ^tt/Aw-tVy  to  imtitute  proceed- 
ings— Oo9t8, — ^Where  a  solicitor  files  a  bill,  the  onus  lies  upon  him  to 
show  that  he  had  the  plaintiflTs  authority  for  doing  so :  and  if  he 
fiiils  to  show  such  authority,  or  a  subsequent  acquiescence  on  the 
part  of  the  plaintiff,  the  plaintiff  is  entitled  to  have  his  name 
removed  from  the  record,  with  costs,  to  be  paid  by  the  solicitor. 
Maries  v.  Maries,  23  Law  J.  Chan.  154. 

SPECIFIC  PEEFOEMANCE.— 1.  Compensation— Freehold  sold 
ascapyhold, — Property  sold  as  copyhold  turned  out  to  be  partly  freehold : 
Held,  that  the  vendor  could  not  compel  a  specific  performance,  and 
that  special  conditions  providing  that  errors  m  the  description  should 
not  invalidate  the  sale,  and  for  a  compensation  did  not  alter  the  case. 
Ayles  V.  Cox,  16  Beavan,  23. 

2.  Lands  subject  to  pre-emption,  under  3  Geo,  4,  c,  126. — It  is  no 
defence  to  a  suit  for  specific  performance  against  trustees  of  a  turn- 
pike-road, that  the  land  they  have  contracted  to  sell  is  liable  to 
pre-emption  by  the  owner  of  the  adjoining  land,  under  the  General 
Turnpike  Act,  3  Geo.  4,  c.  126,  s.  39,  even  where  the  offer  required 
has  not  through  inadvertence  been  made  to  such  owner,  and  it  is  in 
evidence  that  the  owner  insists  on  his  right,  the  purchaser  making  no 
objection  to  the  title,  and  being  content  to  take  such  estate  as  the 
trustees  could  convey.     Barrett  v.  King,  2  Smale  &  G.  43. 

STATUTE. — Construction — Tower  of  'presenting  to  a  living — 
Cceteris  paribus  referred  to  qualifications  before  mentioned, — By  the 
38  Geo,  3,  c.  68,  intituled  An  Act  for  the  better  Government  and 
Begulation  of  the  Shrewsbury  School,  the  preamble  of  which  recited 
certain  grants  to  the  bailiffs  and  burgesses  of  Shrewsbury,  including 
that  of  the  presentation  to  the  living  of  St.  Mary,  as  having  been 
made  for  the  advancement  of  the  school,  and  referred  to  certain 
rules  and  ordinances  touching  the  revenues  and  government  of  the 
school  (some  of  which  rules  prescribed  that  the  persons  from  time  to 
time  appointed  to  serve  the  ministry  in  the  church  of  St.  Mary, 
should  be  such  a  fit  man  as  had  been  brought  up  at  the  school,  and 
a  graduate,  being  a  burgess's  son  of  Shrewsbury,  if  any  such  could 
be  found)  ;  and  also  recited  that  many  of  the  existing  rules  had  been 
found  inexpedient,  and  that  it  would  tend  to  the  advancement  and 
good  of  the  school  that  other  rules,  better  adapted  to  the  present 
situation  of  the  school,  and  more  calculated  for  the  due  management 
of  its  revenues,  should  be  established,  it  was  enacted  that  the  existing 
rules  should  be  repealed ;  and,  amongst  other  things,  it  was  declared 
that  the  right  of  nomination  to  St.  Mary's  was  in  the  mayor,  alder- 
men, and  assistants  of  Shrewsbury,  and  their  successors ;  and  it  was 
enacted  that  they  should  appoint  a  fit  and  proper  person,  duly 
qualified  according  to  law,  provided  that  in  such  appointment  such 
person  should  be  preferred,  cateris  paribus,  who  should  have  been 
brought  up  at  the  school,  and  should  be  a  graduate,  and  also  the  son 
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of  a  burgess  of  Shrewsbury,  and  if  tbere  was  no  burgess's  son  of 
that  description,  then  a  preference  should  be  given  in  like  manner  to 
such  person  of  the  above  description  bom  in  C,  except  that  it 
should  be  lawful  to  bestow  the  living  upon  either  of  the  masters  of 
the  said  school,  after  he  should  have  resigned  his  mastership,  not- 
withstanding any  such  claim  or  preference  as  aforesaid,  and  that 
such  master  should  be  capable  of  holding  the  living  '^  equally  the 
same  as  if  he  had  been  of  the  description  hereinbefore  mentioned  :'* 
Held,  that  the  words  cceteris  paribus  in  the  statute  referred  to  the 
previously  specified  qualification  of  being  fit  and  proper,  and  duly 
qualified  according  to  law,  and  not  to  the  general  qualifications  of  a 
candidate  for  the  duties  of  a  clergyman.  In  construing  an  Act  of 
Parliament,  or  any  other  instrument,  the  Court  is  at  liberty  to  regard 
the  statute  of  the  law  at  the  time,  and  the  facts  which  the  preamble 
or  recitals  of  the  Act  or  instrument  prove  to  have  been  the  existing 
circumstances  at  the  time  of  its  preparation.  Construing  this 
statute  by  the  aid  of  the  preamble,  it  was  intended  to  benefit  the 
school,  but  it  would  not  be  a  benefit  to  the  school  if,  by  the  words 
ceteris  paribus,  the  scholars  in  the  competition  for  these  livings  were 
to  be  brought  into  comparison  with  any  other  candidates  who  might 
offer ;  and  the  trustees  were  directed  to  choose  out  of  all  the  candi- 
dates the  one  whom  they  might  think  possessed  the  highest  quali- 
fications for  the  office  of  a  clergyman.  Such  a  trust  would  be 
extremely  vague  and  unsatisfactory,  and  might  lead  to  an  absurd 
result ;  for  the  general  qualifications  for  holy  orders  are  so  numerous, 
and  the  trustees  might  differ  so  much  as  to  their  relative  importance, 
that  it  might  happen  that  they  would  concur  to  elect  some  person 
not  a  scholar,  each  for  a  different  reason,  when  all  thought  the  school 
candidate  to  be  superior  in  every  respect,  save  that  which  influenced 
their  respective  votes.  The  direction  to  the  trustees  to  appoint  a  fit 
and  proper  person  is  not  a  mere  surplusage,  but  restricts  their  choice 
within  narrower  limits  than  that  of  an  ordinary  patron,  who  may 
appoint  any  one,  subject  only  to  the  bishop's  power  to  reject  the 
nominee ;  tor  instance,  these  words  would  render  it  improper  for  the 
trustees  to  appoint  a  very  old  man,  which  the  bishop  could  not 
prevent.  The  words  cueteris  paribus  are  necessarily  limited  by  the 
subject  to  which  they  apply.  In  this  statute  they  were  applied  not 
to  the  qualifications  of  a  schoolmaster  or  any  other  profession,  but 
that  01  clergyman ;  and  there  is  authority  as  well  as  reason  for 
limiting  these  words  further  to  those  qualifications  only  which  were 
previously  specified  in  the  Act.  And  although  the  word  paria 
implies  comparison,  yet  as  no  mode  of  examination  was  suggested  in 
the  Act,  and  as  the  power  of  nomination  was  given  to  a  body  not 
peculiarly  well  fitted  to  conduct  such  an  examination,  and  it  was  not 
required  in  terms  that  they  should  select  the  most  fit  person,  it  was 
most  probably  the  intention  of  the  Legislature  that  the  words  should 
be  so  limited.    The  Attorney- General  v.  Uarl  ofFoteis,  1  Kay,  186. 

'    STOCK    JOBBlNQ.^Denmrrer— Action--' Mndenee.  — The 
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plaintiff  W.  A.,  a  domiciled  Scotchman,  through  his  stock-brokers 
in  England,  had  various  transactions  for  the  Signed  purchase  and 
sale  of  shares  and  stock  in  railway  and  other  companies.  It  was  never 
intended  that  they  should  be  completed  by  delivery  of  the  stock, 
being  merely  time-bargains,  a  gambling  for  differences  between  the 
prices  at  which  the  shares  or  stock  were  nominally  purchased  and 
sold.  The  brokers  obtained  fix)m  W.  A.  a  deposit  of  certain  shares 
as  securitv  for  any  balance  which  might  be  due  to  them,  and  also 
stipulated  for  a  bond  of  judge's  order  both  in  England  and  Scotland 
as  a  further  security.  The  defendants  rendered  an  account,  and 
then  sold  the  deposited  shares ;  but  as  the  proceeds  did  not  discharge 
the  balance  due  to  them,  they  brought  an  action  i^ainst  him  in 
the  Sheriff's  Court  in  Scotland  for  the  balance,  and  arrested  his 
goods  there,  and  a  commission  issued  for  the  purpose  of  taking 
evidence  in  England.  W.  A.  then  filed  his  bill  in  England,  asking 
discovery,  and  for  an  account,  and  for  an  injunction  to  restrain  the 
defendants  from  proceeding  with  the  action  in  Scotland,  at  the  same 
time  offering  to  pay  what  was  due,  and  submitting  all  his  property 
in  Scotland,  subject  to  the  arrestments,  to  the  jurisdiction  of  this 
court.  Upon  a  general  demurrer  to  the  bill :  Held,  that  the  illegality 
of  the  transaction  could  not  then  be  considered ;  that  it  was  no 
ground  for  stopping  the  proceedings  in  a  foreign  court ;  that  from  the 
allegation  that  evidence  of  the  transactions  could  not  by  the  law  of 
Scotland  be  received  in  the  Sheriff's  Court  from  the  plaintiff  and 
the  defendants,  there  was  no  ground  to  suppose  that  complete  justice 
could  not  be  done  there.  The  demurrer  was  therefore  overruled, 
and  the  costs  were  made  costs  in  the  cause.  Amslie  v.  Sims,  23 
Law  J.  Chan.  161. 

STATUTE  OE  LIMITATIONS.— 1.  Ua^ecution—B  Sf  4  Wm.  4, 
e.  4. — A  testator  devised  and  bequeathed  his  personal  estate  and  a 
portion  of  his  real  estate  to  his  executor,  the  plaintiff,  subject  to 
debts.  The  other  portion  of  his  estate  he  gave  to  the  defendant, 
charged  with  a  specific  debt.  The  executor  sold  the  estate  devised 
to  himself,  and  paid  debts ;  but  other  ;^ebts  remaining  due,  the  rest 
of  the  resd  estate  was  ordered  to  be  sold,  under  the  statute  3  &  4 
Wm.  4,  c.  104.  The  executor  claimed  as  against  the  proceeds  of 
this  estate  a  debt  due  to  himself,  which  was  barred  by  the  Statute  of 
Limitations :  Held,  that  the  devisee  might  set  up  the  statute,  and 
the  plaintiff^s  claim  could  not  be  sustained.  JDrmg  v.  Oreetham, 
23  Law  J.  Chan.  156. 

2.  3  ^  4  Wm,  ^y  c.  27 — Title  under—Costs, — An  estate,  directed 
to  be  sold,  is  converted  into  personalty,  and  the  mere  entry  and 
emoyment  of  the  estate  by  the  person  entitled  to  the  proceeds  of  the 
sale  will  not  operate  to  discharge  the  trust  for  sale,  and  restore  it  to 
real  estate.  The  institution  of  a  suit,  without  proceeding  with  it,  will 
have  no  effect  against  adverse  possession  for  twenty  years,  or  stop  the 
running  of  the  Statute  of  Limitations.  Adverse  possession  must  be 
continuous  in  one  person,  or  assuming  his  possession  legal,  by  persons 
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claiming  through  him.  If  the  Court  is  in  possession  of  an  estate,  non- 
claim  for  twenty  years  will  not  be  a  bar  to  the  rightful  owner.  The 
costs  of  the  suit  were  ordered  to  be  paid  by  the  parties  declared  entitled 
to  the  estate  in  moieties,  and  costs,  &c.  were  given  to  the  heir  of  the 
trustee ;  but  the  costs  of  a  suit  instituted,  and  not  prosecuted,  by 
the  trustee,  were  refused,  though  he  had  become  a  lunatic  during 
its  progress.  IHaon  v.  Ga^ere,  Flucker  v.  Oordon,  23  Law  J. 
Chan.  60. 

TAXATION. — Third  party  clause — Order  of  course — Irregulo' 
rity. — ^The  transaction  under  the  38th  section,  or  the  "  third  party 
liable  clause,"  is  by  order  of  course ;  but  under  the  39th  section  of 
third  party  interested  clause,  the  application  is  special.  JBe  Strafford, 
16  Beavan,  27. 

TENANT  FOE  LIFE. — Corpus  of  compensation  money— Non- 
renewal of  lease, — On  the  death  of  the  last  cestui  que  me  of  a  renew- 
able leasehold,  the  tenant  for  life,  who  had  been  in  receipt  of  the 
whole  income,  and  afterwards  of  the  dividends  of  the  compensation 
money  paid  by  a  railway  company,  was  held  entitled  to  the  corpus 
of  the  compensation  money,  but  without  prejudice  to  any  right  of 
the  remainaer-men  to  relief  in  respect  of  the  non-renewal  of  the 
lease,  according  to  the  directions  of  the  testator,  under  whose  will 
they  and  the  tenant  for  life  were  entitled.  Be  Beaufoy's  estate, 
1  Smale  &  G.  20. 

TENANT  IN  COMMON.— Lease— Partitionr^Specificpefform' 
once. — One  of  two  tenants  in  common  of  an  estate  agreed  to  grant 
a  lease  of  the  mines  under  it :  Held,  that  the  lessee  was  entitled  to 
a  decree  for  specific  performance,  and  for  a  partition  of  the  estate. 
Heaton  v.  Dearden,  16  Beavan,  147- 

TENANT  PUE  AUTEE  YIK— Statute  6  Anne,  c.  18.— There 
being  no  satisfactory  proof  that  the  persons  were  living  for  whose  lives 
certain  hereditaments  were  held,  the  Court,  on  the  application  of  the 
remainder-man,  made  an  ordgr  under  the  6  Anne,  c.  18,  s.  1,  requir- 
ing the  tenant  pur  autre  vie  to  produce  the  persons  in  question,  at 
a  time  and  place  specified  in  the  order.  Be  Clossey,  2  Smale  & 
G.  46. 

TITHE. — Twenty  years'  perception — Decision  of  Tithe  Commissioner 
on  claim  of  exemption — Incloswre  act  and  awa/rd--Debt  for  not  selling 
out  tithes, — The  plaintiff  was  originally  lay  impropriator  of  the  tithes 
of  certain  fen  lands  in  the  parish  of  M.,  which  were  from  1816,  down 
to  the  time  of  the  actibn  occupied  by  the  defendant.  An  Act  for 
inclosing  lands  in  the  parish  of  M.  gave  an  option  to  the  Inclosure 
Commissioners  to  make  an  allotment  to  the  unpropriator  in  lieu  of 
these  tithes.  By  their  award  made  in  1812,  they  stated  that  they 
had  procured  to  be  made  an  accurate  survey  and  plan  of  the  waste 
lands  to  be  inclosed,  and  of  the  ancient  inclosed  lands  (except  the 
fen  lands),  and  then  proceeded  to  allot  to  the  impropriator  certain 
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allotments  in  lieu  of»  and  as  a  compensation  for  all  the  titbes  grow- 
ing and  renewing  within  M.,  and  due  unto  him.  A  schedule  and 
also  a  map  or  plan  were  annexed  to  the  award,  but  neither  comprised 
the  defendant's  lands  or  the  fen  lands.  From  1816  to  1828  the 
defendant  had  paid  no  tithes  to  the  plaintiff  in  respect  of  his  land, 
but  for  a  period  of  twenty  years  from  1828,  the  defendant  had  either 
paid  tithes  in  kind,  or  compounded  for  them  to  the  plaintiff.  In 
1841,  on  an  assistant  Tithe  Commissioner  being  sent  down  with  a 
view  of  awarding  a  sum  to  be  paid  as  a  commutation  of  the  tithes  of 
the  parish  of  M.,  the  defendant  claimed  that  his  lands  were  exempt 
from  tithes  by  virtue  of  the  Inclosure  Act  and  award,  but  the  Tithe 
Commissioner  decided  that  his  lands  were  not  thereby  exempted : 
Held,  that  the  perception  of  the  tithes  for  twenty  years  gave  the 

?laintiff  no  title  to  them  under  the  statute  3  &  4  "Wm.  4,  c.  27 : 
leld,  secondly,  that  the  decision  of  the  assistant  Tithe  Commissioner 
was  not  conclusive  against  the  exemption,  since  s.  90  of  the  Tithe 
Commutation  Act,  the  6  &  7  Wm.  4,  c.  71,  took  awav  his  jurisdic- 
tion, if  the  tithes  had  been  extinguished  by  virtue  oi  the  Inclosure 
Act,  and  that  he  could  not  give  himself  jurisdiction  by  deciding  that 
they  were  not  so  extinguished :  Held,  lastly,  that  though  the  award 
professed  to  give  the  allotment  in  lieu  of  all  the  tithes  in  M.,  yet  as 
the  Commissioners  had  an  option  whether  they  would  extinguish  all 
the  tithes,  and  as  there  was  evidence,  on  the  face  of  the  award  maps 
and  survey,  that  the  fen  lands  were  not  taken  into  consideration,  it 
was  a  question  for  the  jury  whether  the  award  really  awarded 
any  compensation  to  the  plaintiff  for  the  tithes  on  the  defendant's 
land.    Bunhiry,  hart.  v.  Fuller^  23  Law  J.  Exch.  29. 

TEIJST  PUND. — Fower  of  appointment  among  children — Be- 
straint  upon  anticipation, — ^Under  a  power  of  appointment  of  a  trust 
fund  among  chili^en  in  the  usual  form,  the  share  of  a  married 
daughter,  who  was  unborn  at  the  creation  of  the  power,  was  limited 
to  trustees  upon  trust  for  her  separate  use  for  life,  without  power 
of  anticipation,  and  after  her  decease  to  her  general  appointees  by 
deed  or  will,  and  in  default,  to  her  executors  or  administrators: 
Held,  that  such  an  appointment  was  not  void  as  fettering  the  pro- 
perty beyond  the  legal  limits,  but  that  the  restraint  upon  anticipa- 
tion might  be  rejected,  and  the  rest  of  the  appointment  sustained. 
Fry  V.  Capper,  1  Kay,  163. 

TEUSTEB  ACT.— iV«r^  of  kin^-Feriod  of  distribution.— A  tes- 
tator  gave  his  residuary  personal  estate  to  trustees  upon  trust  to 
pay  the  dividends  to  J.  B.,  A.  L.,  and  J.  L.,  for  their  lives  and  the 
life  of  the  survivor  of  them,  and  on  the  decease  of  the  survivor,  in 
trust  to  divide  the  fund  among  the  children  of  J.  L.,  and  in  default 
of  such  children,  for  all  and  every  my  next  of  kin  who  shall  be  in 
equal  decree,  and  those  who  legally  represent  them  according  to  the 
statute.  At  the  testator's  death,  A.  L.  was  his  sole  next  of  kin : 
Held,  that  she  was  entitled  to  the  fund.  Be  Trusts  of  Barber's  will, 
1  Smale  &  G.  118. 


202  Digest  of  Cases. 

TETJSTEB  EELIBF  KUl.— Costs  out  ofcorpm^TenmtforUfe 
— Fayment. — Trust  moneys  being  paid  into  court  under  the  Trustee 
Belief  Act :  Held,  that  the  costs  of  an  application  for  payment  of 
the  income  to  the  tenant  for  life  ought  to  he  paid  out  of  the  corpus. 
Be  MelSs  Trust,  16  Beavan,  146. 

TETJSTEE  AND  CESTUI  QUE  TRJJ^T,— Motion  for  decree, 
— By  a  marriage  settlement,  a  debt  due  from  the  firm  of  H.  and  Sons 
were  ajssigned  by  B.,  the  creditor,  to  H.  and  N".  upon  trust  during  the 
life  of  B.,  to  permit  the  same  to  remain  in  the  hands  of  the  partners  of 
the  firm,  until  H.  and  N.,  or  the  survivor,  should  be  requested  by  B. 
to  call  in  the  same,  and  upon  the  receipt  of  such  request,  or  upon  B.'s 
death,  upon  trust  to  call  in  the  debt  and  invest  the  same,  &c. ;  and 
it  was  provided  that  the  trustees  might  at  any  time,  with  B.'s  consent, 
after  giving  to  H.  or  any  of  his  partners  three  months'  notice,  call 
in  the  debt ;  and  further,  that  the  trustees  should  not,  so  long  as  the 
sum  should,  with  B.'s  consent,  remain  in  its  then  investment,  be 
answerable  for  the  insuflSciencv  thereof  The  firm  stopped  payment, 
and  made  a  composition  with  their  creditors;  and  B.  thereupon 
requested  the  trustees  to  call  in  the  money.  N.  accordingly  requured 
H.  to  pay  the  money,  and  upon  his  refusal,  filed  a  bill  against  H. 
and  the  cestui  que  trust  to  have  the  trusts  executed,  and  for  his 
own  indemnity.  The  other  partners  of  the  firm  were  not  made 
parties:  Held,  that  H.  must  be  considered  either  as  not  having 
done  his  duty  in  getting  in  the  fund,  or  that  he  had  got  the  money, 
and  that  in  either  case  he  was  liable ;  and  a  decree  for  payment  was 
accordingly  made  against  him.  A  motion  for  a  decree  according  to 
the  prayer  of  the  bill  will  entitle  the  plaintiff  to  all  the  relief  he 
could  have  at  the  hearing  of  the  cause.  Norton  v.  Steinkopf  23  Law 
J.  Chan.  35. 

USURY.— Prowmon^  note— 12  Anne,  c.l6 ;  3  ^  4  Wm.  4,  c.  98 ; 
1  Vict,  c,  80;  and  3^4  Vict,  c.  37 — Deposit, — If  a  promissory 
be  given,  payable  on  demand,  for  lOOZ.,  with  interest  at  a  higher  rate 
than  6Z.  per  cent,  per  annum,  and  the  debt  and  interest  be  further 
secured  by  a  deposit  of  title-deeds  of  land,  the  promissory  note  is 
good,  but  the  deposit  is  iuvalid.  This  would  have  been  so  before 
2Jk,  3  Vict.  c.  37,  for  the  stat.  12  Anne,  c.  16,  invalidated  all  con- 
tract for  the  loan  of  money  at  a  higher  rate  of  interest  than  5Z.  per 
per  cent,  per  annum  ;  and  the  subsequent  Acts  of  3  &  4  Wm.  4,  c.  98, 
and  1  Vict.  c.  80,  excepting  short  bills  and  notes,  only  left  all  other 
securities,  though  for  the  same  debt,  te  be  affected  by  the  12  Anne, 
c.  16,  When  title-deeds  were  originally  deposited  to  secure  a 
usurious  contract,  and  afterwards  a  further  advance  was  made  at  a 
higher  rate  of  interest,  but  upon  a  personal  contract,  which  was  not 
void  by  the  usury  statutes,  and  it  was  subsequently  agreed  by  parol 
that  a  mortgage  should  be  made  of  the  hereditaments  to  which  the 
deeds  related  for  both  debts,  with  interest  at  5Z.  per  cent,  per  annum : 
Held,  that  the  original  deposit  being  void,  the  subsequent  parol 
agreement  could  not  be  sustained  as  a  fresh  deposit,  for  the  deeds 
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must  be  regarded  as  haying  been  from  tbe  first  in  the  posseiBBion  not 
of  the  lender,  but  of  the  borrower.     Jameg  v.  Siee,  1  Kay,  231. 

VENDOR  AND  'PTrRCBAB^^.-^Acquiescence-^Frosecution  of 
works  after  eonpiry  of  Act  not  necessarily  illegal — Observations — 
Injunction — Object  of — An  incorporated  railway  company  haying 
powers  within  a  fixed  time  to  complete  a  branch  line,  commenced, 
out  afterwards,  by  a  yote  of  the  proprietary,  suspended  for  a  time 
the  works.  Before  their  powers  expired,  the  works,  on  a  resolution 
of  the  shareholders,  were  resumed  and  actively  prosecuted.  After 
the  lapse  of  nearly  a  ^ ear,  the  powers  haying  then  expired  and  the 
branch  railway  still  being  unfinished,  two  shareholders,  on  behalf  of 
themselyes  and  the  other  shareholders,  filed  a  bill  to  restrain  the 
further  prosecution  of  the  works.  On  a  motion  for  an  injunction : 
Held,  that  the  plaintiffs  haying  been  aware  of  the  intention  to  con- 
struct the  line,  and  not  haying  applied  with  diligence,  the  Court 
would  not  grant  the  injunction.  A  shareholder  who  had  acquiesced 
in  the  recommencement  of  the  works,  afterwards  sold  his  shares  to  a 
purchaser,  who  objected  to  the  further  prosecution  of  the  works : 
Held,  that  the  purchaser  was  bound  by  the  acquiescence  of  his  yendor. 
Semhle,  where  it  is  established  that,  on  pretence  of  serving  the  in- 
terests of  one  company,  a  member  of  a  rival  company  procures  shares 
in  order  to  oppose  the  company  into  which  he  has  intruded,  the 
Court  at  the  instance  of  such  shareholder  will  not  ordinarily  interfere. 
Semhle,  the  mere  expiration  of  the  parliamentary  period  for  the  com- 
pletion of  a  railway  begun  before  the  powers  expired,  is  not  enough 
to  stamp  with  illegality  the  proceeding  to  complete  such  railway. 
JFfooks  y.  The  Souths  Western  Bailway  Company,  1  Smale  &  G.  142.     * 

2.  Copyholds — (hsts  of  admission, — A  copyhold  estate  of  the  tes- 
tator in  a  cause  sold  to  A.,  under  a  decree  of  the  Court  of  Chancery. 
The  legal  estate  was  vested  in  B.  as  a  trustee,  he  being  the  tenant 
on  the  court  rolls  of  the  manor.  After  the  sale,  but  before  a  sur- 
render to  A.,  B.  died  intestate.  No  improper  delay  was  to  be  attri- 
buted either  to  A.  or  B.  as  to  the  surrender :  Held,  that  the  fine  and 
fees  payable  on  the  admission  of  B.'s  heir  ought  to  fall  not  on  A.,  the 
purchaser,  but  on  the  testator's  estate.  Fa/ramore  v.  Qreenslade, 
23  Law  J.  Chan.  34. 

3.  Devisahle  interest — Statute  of  Frauds, — A  vendor  and  a  pur- 
chaser being  in  treaty  for  the  sale  and  purchase  of  an  estate,  the 
vendor  wrote  to  his  solicitor,  stating  that  the  purchaser  had  agreed 
to  purchase  his  estate  for  60,000Z.,  and  requested  him  to  settle  an 
agreement  on  that  basis  for  them  to  sign ;  adding  that  he  had  given 
to  the  purchaser  a  copy  of  this  letter  not  signed,  as  a  memorandum, 
The  purchaser  subsequently  wrote  to  the  vendor's  solicitor,  inquiring 
when  he  would  forward  to  him  the  draft  of  the  agreement  relative  to 
the  purchase  he  had  concluded  with  the  vendor  for  his  estate  in  that 
country.  Prior  to  the  execution  of  the  conveyances,  the  purchaser 
made  his  will,  by  which  he  devised  the  subject-matter  of  the  treaty 
to  trustees  upon  certain  trusts :   Held,  that  at  the  date  of  his  will 
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the  testator  had  a  derisable  interest  in  the  estate.  A  letter,  signed 
by  the  purchaser,  not  containing  the  terms  of  the  contract,  but,  on  a 
fSJir  view  of  the  evidence,  referring,  though  not  in  terms,  to  a  memo- 
randum containing  them,  held  sufficient  within  the  statute  of 
frauds.  Semhle,  a  purchaser  who  has  made  but  not  signed  a  con- 
tract, the  terms  of  which  are  proved,  and  which  is  signed  bj  the 
vendor,  has  a  devisable  interest  in  the  subject-matter.  Morgan  v. 
Holford,  1  Smale  &  Q.  101. 

4.  Misrepresentation, — Property  sold  under  an  order  of  Court  was 
described  as  being  in  the  possession  of  A.  B.,  at  a  yearly  rent  of 
42Z.  It  appeared,  however,  that  the  property  was  at  the  time  of  sale 
in  the  possession  of  a  hostile  claimant,  and  the  Court,  on  the  appli- 
cation of  the  purchaser,  discharged  him  from  his  purchase,  refusing 
to  give  the  vendor  time  to  recover  possession  Dy  an  ejectment. 
Lachan  v.  Beynolds^  23  Law  J.  Chan.  8. 

6.  Misrepresentation — Compensation, — A  residence  with  four  acres 
was  sold.  It  turned  out  that  there  was  not  title  to  a  slip  of  ground 
of  about  a  quarter  of  an  acre  between  the  house  and  the  high  road : 
Held,  that  it  was  not  a  proper  subject  for  compensation,  and  that  a 
good  title  could  not  be  made.     Perkins  v.  Ude,  16  Beavan,  193. 

6. — Special  conditions — Costs, — A  condition  that  interest  shall  be 
paid  upon  purchase  money,  if  from  any  cause  whatever  the  completion 
of  the  purchase  shall  be  delayed  beyond  a  given  day,  will  not  frimd 
facie  entitle  a  vendor  to  interest.  The  delivery  of  an  abstract  is  not 
showing  a  good  title  if  it  states  facts  which  require  verification  by 
extraneous  evidence  and  delay  in  its  production;  will  deprive  a 
vendor  of  interest,  notwithstanding  the  special  condition.  Distinc- 
tion between  evidence  of  title  and  evidence  of  facts.  Extraneous 
evidence  of  facts  is  matter  of  title,  and  its  production  is  essential  to 
a  good  title.  A  vendor  is  bound  to  make  out  his  title,  not  merely  by 
deed,  but  by  proof  of  facts,  stated  in  such  deeds.  By  omitting  to  make 
out  his  title,  he  exposes  himself  to  the  imputations  of  fraud  *'or 
wilful  default ;  and  the  allegation  that  no  requisitions  were  made  by 
the  purchaser  will  not  be  a  justification  to  entitle  the  vendor  to 
interest,  or  to  escape  the  trouble  and  expense  of  investigating  and 
making  out  the  title ;  and  a  title  not  having  been  shown :  Held,  that 
the  purchaser  was  entitled  to  be  partially  relieved  from  the  special 
condition  for  payment  of  interest ;  but  that  the  vendor  was  entitled 
to  interest  under  the  special  condition  from  the  time  at  which  all 
questions  of  title  and  conveyance  were  determined*by  the  counsel  of 
both  vendor  and  purchaser ;  but  the  vendors  from  that  time  were  to 
account  for  the  rent  received,  or  which,  but  for  their  wilful  default, 
they  might  have  received:  Held,  also,  that  the  raising  from  time  to 
time  and  keeping  open  numerous  disputed  questions,  will  be  taken 
into  consideration  in  determining  the  payment  of  costs ;  and  though 
the  plaintiffs,  the  vendors,  did  not  obtain  a  decree  for  all  they  asked 
in  the  suit,  yet  the  evidence  being  clear  that  the  defendant's  solicitor 
had  fought  and  fenced  off  the  completion  of  the  contract,  the  pur- 
chaser (the  defendant)  was  ordered  to  pay  the  costs.  The  time  at  which 


Equity.  205 

the  eTidence  of  facts  is  produced  is  the  time  at  which  a  title  may  be 
considered  as  shown.   Sherwm  v.  Shakespeare,  23  Law  J.  Chan.  177. 

VOLUNTARY  ASSIGNMENT  OF  EQUITABLE  EEYEE- 
SIONAEY  INTEREST  IN  PERSONALTY  VALID.---rir8t, 
a  voluntary  assignment  bj  deed  of  an  equitable  reversionary  interest 
in  personal  properly  is  valid.  Secondly,  the  assignment  by  deed  of 
an  equitable  reversionary  interest  in  personal  property  is  not  to  be 
treated  as  a  mere  agreement ;  and  although  it  be  voluntary,  is  not  an 
incomplete  gift,  but  is  a  transfer  of  the  beneficial  interest  of  the 
assignor.     Voyle  v.  HugTies,  2  Smale  &  Q-.  18. 

WAED  OF  COUBT.— J^w^iMt^— Jiimik?^io«.— It  is  a  con- 
tempt  of  Court  to  remove  an  infant  ward  of  Court  out  of  the 
jurisdiction,  even  when  he  has  enlisted  in  the  army  without  leave  of 
the  Court,  by  sending  him  with  the  regiment  on  foreign  service. 
A  ward  of  Court  having  so  enlisted,  and  having  been  sent  to  Ireland, 
upon  the  petition  of  his  guardian  for  dischaige  of  the  in^Euit,  the 
Court,  concurring  with  the  guardian  in  thinking  that,  under  all  the 
circumstances  of  the  case,  it  was  better  for  the  infant  to  remain  in 
the  army,  ordered  the  petition,  as  to  that  part  of  it,  to  stand  over 
with  Kberty  to  apply ;  and  that  the  guardian  should  continue  as  such ; 
but  that  the  allowance  previously  made  for  the  infant's  maintenance 
should  be  discontinued,  and  provided  for  the  expenses  of  the  guardian 
in  the  matter  out  of  the  income,  which  had  been  till  then  applied  for 
the  infant's  maintenance.     Harrison  v.  Ooodall,  1  Kay,  310. 

WB81i^YAl!^.--'Methodi8U-'Conference^(hn8truction  of  deed— 
Appovntmervt  of  preachers — Trustees —Costs, — In  1750,  land  was  pur- 
chased at  B.  by  subscription,  and  a  chapel  was  erected  thereon.  By 
a  deed  dated  in  December,  1751,  this  land  and  chapel,  described  as 
in  the  occupation  of  J.  N.  (who  was  an  assistant  preacher  associated 
with  John  Wesley)  was  conveyed  to  trustees  upon  trust  to  permit 
John  "Wesley,  or  such  other  persons  as  he  should  appoint  from  time 
to  time  and  at  all  times  during  his  life,  to  have  and  enjoy  the  free 
use  and  benefit  of  the  said  premises,  to  preach  and  expound  God's 
holy  word,  with  similar  trusts  for  C.  W.  and  W.  G.,  and  their 
respective  appointees  successively  during  their  respective  lives; 
and  after  the  decease  of  the  survivor,  the  trustees  were  to  appoint 
preachers  monthly  or  oftener,  to  preach  in  the  same  manner,  as 
near  as  might  be^  as  God's  holy  word  was  then  preached  or 
expounded  there.  In  1779,  the  conference  which  assisted  Wesley 
had  made  some  regulations  as  to  the  form  of  the  trust-deeds  of  their 
chapels,  but  these  were  not  strictly  carried  into  effect.  These 
r^ulations  provided,  that  after  the  death  of  Wesley,  C.  W.  and 
W,  G.,  the  trustees,  should  permit  such  persons  as  should  be 
appointed  at  the  yearly  conference  of  the  people  called  Methodists, 
to  use  the  chapels  for  the  purposes  aforesaid.  In  this  form  there 
was  also  a  provision  for  supplying  the  place  of  a  trustee,  ceasing  to 
be  a  member  of  the  society ;  but  no  such  provision  was  contained  in 
the  deed  of  1751.   In  1782  a  deed,  relating  to  the  trusts  of  the  chapel 
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lit  B.,  was  prepared,  and  Joha  Wealej  was  induced  to  execute  it ; 
lUid  bj  it  Bome  change  as  to  the  trustees  and  their  powers  was 
introduced.  In  1809  and  1814,  other  land  at  B.  was  purchased ;  and 
in  1835  a  trust-deed  of  this  land  was  executed,  wherein  the  rijB;ht  of 
appointing  preachers  was  vested,  as  in  the  deed  of  1782,  in  the 
trustees  and  certain  class-leaders.  By  the  regulations  of  the  Wesleyan 
Conference  made  in  1784,  by  a  deed  poll  executed  by  John  Wesley, 
the  power  of  appointing  preachers  was  vesl^d  in  the  conference. 
On  an  information  filed  by  some  of  the  members  of  the  "Wesleyan 
body  at  B.,  it  was  held  that  this  chapel  was  to  be  held  upon  trusts 
.  in  accordance  with  the  rules  and  regulations  of  the  Methodists,  and 
that,  consequently,  the  appointment  of  the  preachers  was  to  be  made 
from  time  to  time  by  the  confer^tice.  Trustees  of  a  Wesleyan 
Methodist  chapel,  the  trusts  of  which  were  declared  in  1751,  ceasing 
to  be  members  of  the  Methodist  body,  held  not  to  be  a  ground  for 
their  removal  from  the  trusteeship,  where  the  trust-deed  contained 
no  (NTovision  on  the  subject.  Certain  members  of  a  body  of  trustees, 
who  contended  for  a  literal  construction  of  the  trust-deed  in  oppo- 
sition to  the  others,  were  held  to  be  entitled  to  their  costs,  although 
the  Court  decided  against  their  view.  The  Atfomey- General 
V.  Clapham,  23  Law  J.  Chan.  70. 

WILL. — 1.  Absolute  interest — Bequest  to  a  woman  of  the 
dividends  of  a  sum  of  stock  for  her  separate  use,  with  a  direction 
that  at  her  death  she  might  leave  it  to  her  children,  or  whom  she 
might  choose ;  Held,  an  absolute  gift,  and  that  she  was  entitled  to 
payment.     Touthouse  v.  Sate,  16  Beavan,  132. 

2.  Bequest — Construction, — ^A  testator  bequeathed  his  residue  to 
his  nieces,  A.  and  B.,  and  he  then  confined  the  gift  to  A.  and  B.  and 
their  children,  without  comprehending  their  husbands,  unless  his 
nieces  should  die  without  issue :  Held,  that  A.  and  B.  took  for  their 
separate  use  for  life,  with  remainder  to  their  children,  and  that  in 
default  the  nieces  took  absolutely,    Dawson  v.  Bourne,  16  Beavan,  29. 

3.  Charitable  bequest — Description  sufficient, — ^A  testator  be- 
queathed 2001,  to  the  benevolent  institution  for  delivering  poor 
married  women  at  their  own  habitations.  Ten  years  previously  to  the 
date  of  the  will,  a  society  bearing  that  title,  of  which  she  had  been  a 
member,  had  ceased  to  act ;  but  at  the  date  of  the  will  there  was, 
and  had  been  long  existing,  a  society  called  the  Eoyal  Mat^nity 
Society,  for  delivering  poor  married  women  at  their  own  habitations : 
Held,  that  this  society  answered  the  description  in  the  will,  and  was 
entitled  to  the  legacy.     Coldwell  v.  Holme,  2  Smale  &  Ot.  31. 

4.  Class — Bequest  amongst  nephews,  or  those  living  at  the  death  cf 
A' — Bequest  to  A.  during  widowhood,  and  immediately  after  her 
death  or  second  marriage,  whichever  event  should  first  happen,  to 
trustees  to  sell  and  divide  between  several  persons  named,  or  audi 
of  them  as  should  be  living  at  the  death  of  A.  A.  married  again : 
Held,  that  the  property  thereupon  became  immediately  distributable. 
Bainbridge  v.  Cream,  16  Beavan,  25. 
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b,  Con9truetum — Enjoyment  of — Bepairmg  fund — Barring  the 
entaih — ^A  testator  bequeathed  a  sum  of  stock  to  trustees  upon 
trust  during  sixty  years  from  his  death,  if  the  law  should  allow,  or  if 
not,  then  during  the  lives  of  his  two  sons  and  of  the  survivor,  and 
twenty*one  years  after  his  death  to  lay  out  the  dividends  in  repairing 
and  insuring  the  houses,  Ac.  on  his  farms,  called  H.  and  S.  (it  being 
his  desire  that  upon  no  account  should^the  timber  of  such  iarms  be 
cut  down  during  the  said  term  of  sixty  years,  on  pain  that  the  person 
so  cutting  such  timber  should  lose  all  interest  in  the  said  estates,  as 
if  he  were  dead)  ;  and  upon  trust  to  pay  the  surplus,  if  any,  of  the 
said  dividends  equally  among  the  persons  for  the  time  oeing  in 
possession  of  the  estotes  under  his  will  during  the  continuance  of 
the  said  trust,  and  immediately  after  the  expiration  thereof  to 
transfer  one  moiety  of  the  said  stock  to  the  person  then  in  possession 
of  the  H.  farm,  such  person  being  one  of  his  sons,  or  a  descendant  of 
a  son ;  but  if  not,  then  to  the  descendants  of  the  testator's  brothers 
and  sisfcers,  and  to  pay  the  other  moiety  in  like  manner  to  the  person 
in  possession  of  the  S.  farm.  And  the  testator  devised  the  II.  farm 
to  the  same  trustees  in  fee  upon  trust  for  his  son  John  for  ninety- 
nine  years,  if  he  should  so  long  live,  remainder  to  the  use  of  his  first 
and  other  sons  in  tail,  with  divers  remainders  over.  And  the  testator 
devised  the  S.  farm  in  like  manner  for  the  benefit  of  his  son  James 
and  his  issue.  John  and  James,  and  their  eldest  sons,  barred  the 
entail  in  remainder  in  the  said  farms,  and  resettled  the  same,  and  the 
stock  having  been  transferred  into  Court  under  the  Trustee  Belief 
Act,  petitioned  for  the  payment  out  of  the  fund  to  them :  Held,  that 
the  fund,  being  intended  for  the  benefit  of  the  sons  and  their  issue, 
the  period  for  the  enjoyment  of  the  capital  had  been  accelerated  by 
barring  the  entaD,  which  had  determined  the  restriction  against 
cutting  down  timber.     Be  Colson's  Trusts,  1  Kay,  133. 

6.  Construction — Estate —  What  creates  a  fee —  Words. — A  testator 
gave  specific  real  estate  and  his  personal  estate,  property,  and  effects 
to  his  wife  for  life,  and  after  her  death  he  gave  the  aforesaid  specific 
real  estate,  with  all  moneys,  rights,  credits,  Ac.  and  all  property 
whatever  that  should  be  remaining  afer  his  wife's  decease,  to  his 
children :  Held,  that  the  children  took  his  real  estate  in  fee.  Footner 
V.  Cooper,  2  Drewry,  7. 

7.  Construction — Evidence  not  admissible, — A  will  contained  a 
egaey  of  300^.  to  Commodore  P.  D.,  of  8.,  and  a  like  legacy  to  the 
children  of  F.  H.  B.  This  last  legacy  was  claimed  by  the  three 
children  of  H.  O.  D.,  and  also  adversely  by  the  five  children  of  P.  D., 
whose  real  name  was  P.  J*  D.  P.  J.  I),  and  H.  O.  D.  were  both  in 
the  same  degree  of  relationship  to  the  testatrix,  and  she  had  given 
like  le^aciea  to  their  brothers  and  sisters.  H.  O.  D.  was  dead  at  the 
date  of  the  will :  Held,  that  the  previous  gift  of  Commodore  P.  B., 
and  the  fact  that  the  gift  was  not  to  the  children  of  the  said  P.  H.  D., 
together  with  the  intention  manifested  in  the  will  to  provide  for  all 
the  members  of  the  D.  family,  was  sufficient  to  enable  the  Court  to 
decide  upon  the  face  of  the  will  that  the  children  of  H.  O.  D.  were 
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intended,  although  there  was  no  reference  to  him  as  the  late  H.  O.  D. : 
Held,  also,  that  this  construction  did  not  strike  out  the  name  P., 
but  treated  it  as  having  been  used  by  mistake :  field,  lastly,  that 
extrinsic  evidence  of  the  intention  of  the  testatrix  was  not  admissi- 
ble, although  it  might  have  been  if  there  had  been  only  one  class  of 
claimants.    Douglas  v.  Fellows^  1  Kay,  114. 

8.  Construction — Implication — Estate  implied. — A  testator  gave 
his  residue  to  his  wife  for  her  and  her  son's  support,  clothing,  and 
education,  until  he  should  attain  twenty-one.  If  he  died  under 
twenty-one  then  he  gave  all  the  interest  of  his  Bank  stock  to  his 
wife  for  life,  afber  her  death  he  gave  all  his  property  to  his  daughter : 
Held,  that  the  son  did  not  take  any  estate  by  implication  on  attaining 
twenty-one,  but  there  was  an  mtestacy.  Mtzhenry  v.  Banner^ 
2  Drewry,  86. 

9.  Construction — Power  of  appointment  not  governed  hy  substittk- 
tionary  clause. — Bequest  of.  residue  in  trust,  after  the  death  of  the 
testator's  wife,  to  be  divided  amongst  all  his  children  including 
his  son  A.,  if  then  living,  in  such  manner  and  in  such  proportions  as 
the  testator's  wife  shoidd  by  will  appoint,  provided  taat  the  share 
assigned  to  A.  should  not  be  less  than  those  of  any  of  the  other 
children,  and  in  default  of  appointment  to  be  divided  equally  among 
all  the  testator's  children  living  at  his  wife's  death,  including  his  said 
son  A.  Moreover,  if  any  child  should  happen  to  die  previously 
to  the  death  of  the  testator's  wife,  leaving  cnildren,  such  children 
to  have  the  share  of  their  late  parent.  And  if  all  the  testator's 
children  should  die  under  age  and  without  leaving  children,  gift 
over.  The  wife  appointed  the  fund  by  will  amongst  all  the  chil- 
dren who  should  oe  living  at  her  death.  A.  died  in  her  lifetime, 
leaving  children :  Held,  that  the  power  was  well  exercised  in  favour 
of  the  surviving  children  of  the  testator,  and  that  the  clause  com- 
mencing "  moreover"  did  not  apply  to  the  preceding  limitation,  but 
only  to  the  gift  in  default,  and  therefore  A.'s  children  were  properly 
excluded.  JPho?  v.  Qregg,  2  Sugd.  Pow.  App.  No.  23,  distinguished. 
Neatherway  v.  Fry,  1  Kay,  172. 

10.  Construction — Bevocation — Legacy — Substitution.-- K  testator 
gave  to  his  eight  nephews  and  nieces,  naming  them,  provided  that  if 
any  of  them  should  die  in  his  lifetime,  without  leaving  children ;  or 
as  to  the  nephews,  should  survive  him,  and  die  under  twenty-one, 
without  leaving  children;  or  as  to  the  nieces,  should  survive  him,  and 
die  under  twenty-one,  without  having  been  married,  the  share  of 
each  of  them  so  dying,  as  well  original  as  accruing,  should  go  to  the 
survivor  and  survivors,  other  and  others.  The  t^tator  revoked  the 
trust  created  as  regarded  two  of  his  nephews  A.  and  B.  A.  had 
attained  twenty-one,  survived  the  testator,  and  was  living.  B.  attained 
twenty-one,  and  died,  leaving  the  testator :  Held,  that  the  limitations 
over  of  their  shares  were  revoked,  and  that  they  went  to  the  heir-at- 
law  and  next  of  kin.  Gift  to  an  executor  of  lOOZ.,  gift  by  a  codicil 
of  500/.  in  substitution  thereof,  then  that  gift  revoked,  the  prior  gift 
of  the  100/.  is  not  set  up  again.   Boulcott  v.  Boulcott^  2  Drewry,  25. 
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11.  Construction. — A.  and  B.  were  tenants  in  tail  in  common  of 
copyhold  premises  with  cross  remainders.  B.  borrowed  for  A.  certain 
sums  of  money,  for  which  the  title-deeds  of  the  whole  property  were 
deposited  with  the  lender,  and  A.  signed  a  memorandum  of  deposit, 
undertaking  to  surrender  his  interest :  B.  signed  at  the  foot  the 
following  memorandum  : — "  I  join  the  deposit."  A.  died,  leaving  B., 
the  remainder-man,  in  tail  of  his  moiety :  Held,  that  the  debt  was  a 
charge  on  the  moiety  which  had  been  A.'s,  but  not  on  that  of  which 
B.  was  originally  tenant  in  tail.     Pryce  v.  JBufy,  2  Drewry,  11. 

12.  Ckmstruction, — Advances  to  executrix  and  trustee — Inquiry. — 
A  testator  by  his  will,  after  making  his  debts,  funeral  and  testa- 
mentary expenses  a  general  charge  upon  his  estate,  gave  to  his  wife  A. 
an  annuity,  charged  upon  his  real  and  personal  estate;  he  then  gave  all 
his  real  and  personal  estate  to  his  wife  and  B.  upon  trust  for  his  son  J. 
absolutely,  out  directed  that  if  J.  should  die  under  twenty-one,  the 
whole  should  go  to  A.  The  testator  appointed  A.  and  B.  executrix 
and  executor,  and  directed  them  to  contmue  his  business  of  a  coal 
proprietor  during  his  interest  in  certain  mines,  and  declared  that 
they  should  not  be  liable  for  any  loss  to  his  estate  in  carrying  on  such 
trade,  and  that  they  might  compound  debts  and  settle  all  matters 
relating  to  his  estate.  The  testator  at  his  death  was  entitled  to  a 
lease  of  the  mines  mentioned  in  his  will  for  a  term  of  years,  of  which 
eight  years  were  then  expired,  and  he  died  in  1844.  At  the  time  of 
his  death,  real  estates  of  the  testator  were  in  mortgage  to  C,  but  the 
money  was  paid  off  by  the  executrix,  the  deeds  remaining  in  the 
possession  of  the  mortgagee,  from  whom,  at  a  subsequent  time,  the 
executrix,  who  had  previously  married,  again  borrowed  money  for  the 
purpose  of  carrying  on  the  colliery,  upon  the  security  of  the  deeds. 
The  equitable  mortgagee  filed  a  bill  against  the  executrix  and  her 
husband  to  enforce  the  security.  One  of  the  Vice-Chancellors  made 
a  decree  in  the  plaintiff's  favour,  holding  that  the  executors  had  the 
power  of  pledging  the  real  estate  of  the  testator  for  eight  years  after 
his  death  (that  is,  during  the  residue  of  the  term  in  the  mines),  for 
the  purpose  of  carrying  on  the  business.  But  on  appeal :  Held, 
first,  that  the  executors  had  no  such  power ;  secondly,  that  no  portion 
of  the  assets  beyond  that  which  was  employed  in  the  trade  at  the 
time  of  the  testator's  death  could  be  employed  in  carrying  on  the 
same ;  thirdly  (the  executrix  claiming  a  debt  against  the  estote,  the 
real  and  personal  estate  being  made  subject  to  the  annuity  and  the 
payment  of  the  debts,  and  her  hu&band  entitled  to  the  same  debt  in 
her  right,  and  interested  in  the  real  estate  in  respect  of  the  annuity), 
that  the  plaintiff  was  not  entitled  as  equitable  mortgagee  by  virtue 
of  his  deposit,  but  that  he  was  entitled  to  stand  in  the  place  of  the 
husband  of  the  executrix  against  the  real  estate  of  the  t-estator  com- 

Erised  in  the  deeds  deposited  with  him,  in  so  far,  if  at  all,  as  the 
usband  had  at  the  time  of  such  deposit  any  claim  or  demand  against 
the  real  estate,  and  therefore  to  an  accoimt  accordingly :  Held,  also, 
that  where  a  party  advances  money  to  an  o^cecutor,  under  circum- 
stances sufficient  to  put  him  upon  inquiry  (although,  as  a  general 
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rule,  where  there  is  a  power  to  raise  money  for  payment  of  deU»,  a 
lender  is  not  hound  to  inquire  ;  and  even  if  the  money  he  not  wanted, 
and  he  misapplied,  the  estate  is  bound),  he  can  he  in  no  hotter  posi- 
tion than  those  with  whom  he  deals.  WNeillie  v.  Acton,  23  Law  J. 
Chan.  11. 

13.  Construction — Issue — Estate  tail, — A  testator  by  his  will, 
dated  in  1789,  devised  real  estate  to  his  wife  and  granddaughter, 
during  their  natural  lives ;  and  in  case  his  wife  should  marry  again, 
he  gave  the  whole  of  the  said  real  estate  to  her  during  her  life  ;  and 
if  his  granddaughter  should  die  leaving  issue,  then  the  testator  gave 
unto  her  said  issue,  after  the  death  of  his  wife  and  sister,  all  his  free- 
hold and  copyhold  lands,  to  be  distributed  between  them,  share  and 
share  alike,  as  three  gentlemen  learned  in  the  law,  or  the  major  part 
of  them,  should  affix  the  same ;  but  in  case  his  granddaughter  should 
die  leaving  ^o  issue,  and  after  the  death  of  his  wife,  the  testator  gave 
the  same  over.  The  testator's  widow  married  again,  and  the  grand- 
daughter survived  her  and  the  sister  of  the  testator :  Held,  that  the 
granddaughter  took  an  estate  tail.  Kavanagh  v.  Morkmdf  23  Law  J. 
Chan.  41. 

14.  Construction — Joint  tenancy, — ^Testator  gave  all  his  landed 
estates  and  all  allotments  of  common  now  inclosed,  or  to  be  inclosed, 
to  his  daughters  A.,  B.,  and  C,  "  to  be  jointly  and  equally  enjoyed  or 
divided  in  case  of  the  marriage  of  either  of  them ;  and  they,  or  the 
survivor  in  case  of  death,  are  bjr  this  my  will  fiilly  authorized  to  dis- 
pose of  the  same  by  will  or  assignment,  as  they  shall  think  proper." 
The  testator  also  gave  personal  property  "  to  be  equally  divided  and 
shared  among  them,"  and  recommended  them  to  remain  together. 
A.,  B.,  and  C.  made  no  disposition  of  the  real  estate  by  deed.  Held, 
upon  appeal,  confirming  the  decree  below,  that  the  entirely  of  the 
devised  estates  passed  under  the  will  of  the  last  surviving  daughter. 
The  words  of  the  will  created  either  a  joint  tenancy  in  fee  in  the 
three  daughters,  or  a  joint  tenancy  for  life,  with  a  power  of  disposi- 
tion by  deed  to  the  three,  or  the  two  survivors,  and  a  power  of  dis- 
position by  will  to  the  ultimate  survivor  only.  Cookson  v.  Binghamy 
23  Law  J.  Chan.  127. 

16.  Construction — Legatee. — A  testator  bequeathed  a  legacy  to  his 
cousin  Ann,  the  daughter  of  his  uncle  Peter ;  and  bequeathed  a 
moiety  of  his  residuary  estate  to  another  cousin,  by  the  description 
of  Vincent,  the  son  of  his  said  uncle  Peter.  The  testator's  unde 
Peter  had  two  sons,  named  Frederick  and  Alexander,  neither  of  whom 
was  on  terms  of  intimacy  with  the  testator.  Another  of  the  testator's 
uncles,  whose  Christian  names  were  Joseph  Vincent,  had  an  only  son, 
named  George  Vincent,  who  was  generally  known  and  called  by  the 
testator  by  the  name  of  Vincent  only,  and  was  on  intimate  terms  with 
the  testator.  Held,  on  motion  for  a  decree,  the  Court  rejecting 
extrinsic  evidence  of  the  testator's  intention,  that  George  Vineent, 
the  son  of  Joseph  Vincent,  was  entitled  to  the  residuaiy  bequest,  in 
preference  to  fVederick,  the  son  of  the  testator's  uncle  reter.  Bet^ 
nascour  v.  Atkinson,  23  Law  J.  Chan.  184. 
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16.  Deoise — Charge  of  debts. — A  testator  by  his  will  made  a  general 
devise  of  his  real  estates  to  his  nephews,  charged  with  his  debts  and 
legacies.  Bj  a  codicil,  he  devised  a  freehold  house  to  A.  B.,  it 
being  his  wish  that  she  should  reside  therein  if  she  should  think  fit : 
Held,  that  the  house  was  exempt  from  the  charge  of  debts  and 
legacies.     Wheeler  v.  Glaydon,  16  Beavan,  169. 

17.  Eraswres — Bedduary  legatees, — A  testator  bequeathed  the 
one-half  of  certain  personal  property  to  his  son,  to  be  under  his 
control,  and  the  other  moiety  in  trust  for  the  children  of  his  daughter. 
The  son  was  made  residuary  legatee.  The  testator  drew  his  pen 
through  the  words  describing  the  property,  and  the  will  was  admitted 
to  proof  with  a  blank  as  to  the  amount  of  property :  Held,  that  the 
Court,  not  being  able  to  regard  anything  but  the  probate,  and  the 
amount  of  property  to  be  divided  being  omitted,  the  bequest  was 
void,  and  the  property  went  to  the  residuaxy  legatee.  Taylor  v. 
jRichardson,  23  Law  J.  Chan.  9. 

18.  Evidence. — ^A  bequest  was  made  to  D.,  the  daughter  of  S.  D. 
At  the  date  of  the  will,  and  at  the  time  of  the  death  of  the  testator, 
8.  D.  had  three  daughters.  M.,  one  of  the  daughters,  claimed  the 
legacy,  and  adduced  in  support  of  her  claim  evidence  that  the  testator 
knew  of  her  existence,  and  was  ignorant  of  the  existence  of  her 
sisters.  There  was  no  evidence  on  the  other  side :  Held,  that  M. 
was  entitled  to  the  legacy.     Philips  v.  Barker,  23  Law  J.  Chan.  44. 

19.  Jurisdiction — Origin  of— Averment  of  defendants  claim. — A 
bill  can  be  maintained  by  a  devisee  of  the  legal  estate  in  real  pro- 
perty, who  is  in  possession  for  the  purpose  of  establishing  the  will 
against  the  testator's  heir-at-law,  although  the  heir  has  brought  no 
action  of  ejectment  against  the  devisee.  Previously  to  the  Statute 
of  Frauds,  the  Court  of  Chancery  frequently  took  upon  itself  to 
determine  the  validity  of  wills  by  inquiry  before  some  ot  the  Masters 
of  the  court,  a  practice  which  has  ceased  since  the  case  of  !P!errick  v. 
Bransby,  7  Bro.  P.  C.  437,  a.d.  1727.  But  as  early  as  the  time  of 
James  the  Pirst,  it  appears  to  have  been  considered  that  the  proper 
mode  of  trying  the  validity  or  invalidity  of  a  will  of  real  estate  was 
by  a  trial  at  law,  the  Court  of  Chancery  reserving  power  to  deal 
with  the  case  as  justice  might  require.  The  proceeding  in  equity,  to 
establish  a  will  against  the  heir,  differs  very  much  from  assisting  to 
try  its  validity  or  invalidity,  either  by  removing  the  obstacle  of  an 
outstanding  term,  in  which  case  the  trial  at  law  would  be  by 
ejectment,  or  by  perpetuating  testimony  concerning  the  will;  be- 
cause, by  a  decree  establishing  the  will,  the  heir-at-law  is  so  bound, 
that  a  perpetual  injunction  would  be  granted  against  him,  if,  after 
such  decree,  he  should  attempt  to  impeach  the  will.  The  origin  of 
this  jurisdiction  is  obscure ;  but,  on  principle,  it  cannot  arise  from 
the  fact  of  the  devise  being  upon  trust,  for  that  can  make  no  differ- 
ence to  the  heir,  or  because  the  Court  experiences  a  difficulty ;  for 
then,  in  all  other  cases  of  difficulty  occurring  under  deeds,  there  would 
be  the  same  jurisdiction.  Nor  can  it  be  for  the  protection  of  trustees, 
because  the  jurisdiction  exists  where  there  is  no  trust,  but  only  the 
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obstacle  of  aa  outstanding  legal  estate  which  prevents  an  action  at 
law.  Bat  upon  principle  and  authoritj  there  is  an  inherent  equity 
on  the  part  of  the  devisee,  whether  legal  or  equitable,  arising  from 
the  mere  fact  of  the  devisee  to  have  the  will  established  against  the 
heir.  An  averment,  in  such  a  bill,  that  A.  claims  to  be  heir  of  the 
testator,  supported  by  a  statement  that  he  has  sued  in  that  character 
in  Ireland,  and  succeeded,  is  sufficient.  That  the  legal  estate  has 
been  conveyed  by  the  plaintiff  to  his  own  trustee  since  the  testator's 
death,  cannot  give  any  equity  to  sustain  such  a  bill.  Boyse  v.  Boss* 
horoitgh,  1  Kay,  71, 

20.  JProduction  —  Baecution  —  Attestation.  —  The  Court  will,  on 
motion  by  either  party,  order  the  clerk  of  records  and  writs  to  issue 
a  writ  duces  tecum  to  the  regristrar  of  an  ecclesiastical  court  to 
attend  and  produce  a  will  at  the  hearing.  The  bequest  of  a  legacy 
to  a  person,  or  the  wife  of  a  person,  who  has  signed  his  name  as  a 
witness  in  a  will,  will  not  take  effect,  although  it  may  be  alleged 
(dehors  the  will)  that  the  witness  signed  only  as  attesting  the  marks 
of  two  previous  witnesses  (both  marksmen)  to  the  execution  of  the 
will.     Wi^an  v.  Bowland,  23  Law  J.  Chan.  69. 

WINDINa-TJP  ACTS.— 1.  Completely  registered  company  — 
Limited  liability — Master  hound  to  classify  contributories — Official 
manager — Costs. — Where  in  a  completely  registered  company  many  of 
the  contributories  had  not  paid  the  amount  due  on  their  shares,  and 
the  Master  had  made  a  call  on  all  the  contributories  without  distinc- 
tion, the  Court  discharged  the  order  for  a  call,  and  directed  the 
official  manager  to  repay  to  those  contributories  who  had  paid  the 
full  api^ount  of  their  shares,  all  sums  received  from  them  under  the 
order.  The  official  manager  is  entitled  to  the  most  favourable  con- 
sideration of  the  Court,  where  it  can  be  afforded  without  injustice  to 
other  parties.  It  is  the  duty  of  the  official  manager  to  classify  the 
contributories,  distinguishing  between  those  who  have  and  those  who 
have  not  contributed  their  proportion  to  the  capital  of  the  company. 
Semhle,  that  in  a  company  completely  registered,  ULuder  the  7  &  8 
Vict.  c.  116,  the  deed  oi  settlement  limiting  the  shareholders'  liability 
to  the  amount  of  their  shares,  shareholders  who  have  paid  in  full  are 
not  liable  for  a  call  for  costs  under  the  Winding-up  Act.  Whether, 
in  the  same  case,  shareholders  who  have  paid  in  full  are  personally 
liable  for  the  debts  of  the  company,  except  under  the  66th,  67th,  and 
68th  sections  of  the  statute,  qucere.  Whether  shareholders  who  have 
paid  in  full  for  their  shares,  and  have  made  further  payments  under 
an  order  for  a  call,  are  not  entitled  to  recover  such  excess  from  those 
who  have  not  paid  for  their  shares,  gitmre.  Be  Sea,  Bi/re,  and  Life 
Assurance  Company,  ex  parte  Grreenivood,  2  Smale  &  G.  95. 

2.  Cost-book  principle — Limited  liability. — A  mining  company,  for 
working  a  lead  mine  in  Wales,  was  formed,  expressed  to  be  on  the 
cost-book  principle ;  the  mine  was  held  by  lessees,  as  trustees  for  the 
company.  By  one  of  the  rules  it  was  provided,  that  any  shareholder 
might  determine  his  responsibility,  upon  giving  notice  in  writing  to 
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the  purser  of  his  desire  to  retire,  and  also  depositing  with  him  the 
transfer  of  his  shares,  and  signing  a  relinquishment  of  all  claims  on 
the  company  in  respect  thereof.  One  of  the  shareholders  gave  a 
notice  in  writing,  expressing  his  intention  to  relinquish  his  shares, 
bearing  his  share  of  habilities  to  the  end  of  the  month,  to  the  purser, 
in  a  form  supplied  by  the  company :  Held,  that  the  shareholder 
effectually  determined  his  liability,  and  his  name  was  removed  from 
the  list,  with  costs.  Observations  on  the  cost-book  system.  Be 
Fennant  and  Craigwen  JMining  Company,  1  Smale  &  G.  26. 
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